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There is a famous scene in the
movie, Jerry Maguire, where the charac-
ter played by Cuba Gooding, Jr. demands
of his stressed out agent, “Show me the
money!” That telling line could have
been uttered in the real world of civil liti-
gation, where determining the amount of
money available to satisfy a judgment is
critical to settlement negotiations. Plain-
tiff lawyers want to know the limits of cov-
erage applicable to their clients’ claims so
they can make the all-important “policy
limits demand.”1

In last month’s Plaintiff Magazine,
my partner Ron Cook advised how to
make an effective policy limits demand
once an insurer’s limits of liability are de-
termined. This article will address limits
of liability themselves, employing five ex-
amples to demonstrate how determining
the amount of coverage can be a compli-
cated and challenging endeavor.

Bodily Injury Claims: One
policy; One or more limits

You represent two burn victims who
suffered catastrophic injuries when two
fire protective suits burst into flame. Your
lawsuit names the manufacturer of the
suits. The manufacturer produces a copy
of its general liability policy providing
bodily injury coverage of $1 million per
occurrence. You notice that the policy
has an aggregate limit of $2 million for

“products-completed operations.” You
want to send the insurer a demand letter
for its full limits of coverage. How much
do you demand? 

The answer can be tricky. If your
clients were not wearing the suits and
were burned when the fire spread to their
location, there probably is only one oc-
currence, and thus one limit of $1 million
for all injuries suffered. Most general lia-
bility policies define an “occurrence” as
an “accident, including continuous or re-
peated exposure to the same general
harmful conditions.” Those same policies
typically provide that the limit of liability
per occurrence applies to all damages
arising from a single occurrence, regard-
less of the number of persons injured, the
number of claims made, the number of
claimants seeking damages, or the num-
ber of insureds sued. In California, the
test is one of simple proximate causa-
tion.2 Was there one, or more than one,
proximate cause of injury with respect to
conduct of the insured?

Assume for a moment that your
clients were both wearing the fire protec-
tive suits, and that each was injured sepa-
rately, although relatively close in time.
For example, assume that one of your
clients caught fire upon exposure to a
flame, and that your other client caught
fire while attempting to rescue him. As-
sume further that your second client
would not have caught fire if he had sim-
ply chosen to walk away. One occurrence

or two occurrences? One policy limit or
two?

In a case similar to this one, plain-
tiffs’ counsel concluded that there were
two proximate causes of injury – failure of
the first suit followed by failure of the sec-
ond suit during an attempted rescue –
and made a demand for $2 million, the
full aggregate limit for products-com-
pleted operations. The insurer rejected
the demand, offering only $1 million
under the mistaken, but not unreason-
able, belief that there was only one occur-
rence arising from a single fire. On
summary judgment, the United States
District Court ruled that there were two
occurrences as a matter of law.3

The case later settled against the suit
manufacturer for $6 million – well in ex-
cess of the $2 million aggregate limit for
products-completed operations. It was
not a defense that the insurer had mis-
construed its coverage reasonably. The
Supreme Court has held that an insurer
gambles with its own money when it re-
jects a reasonable settlement demand
within the limit of its coverage.4 By failing
to accept a reasonable policy limits de-
mand, the insurer becomes responsible
for all damages ultimately awarded
against its insured.

Bodily Injury Claims: Multiple
policies; Multiple limits

Assume that your two burn clients
were engaged in a paintball contest, and
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that the premises for the contest were
owned by the same corporate entity that
manufactured their clothing. Assume fur-
ther that one of them was riding in a jeep
operated by an employee of the premises
owner, and that the employee negligently
lost control of the Jeep causing it to crash
and explode. The accident occurs on the
premises – a guest ranch miles from pub-
lic roadways. The Jeep is used exclusively
on those premises and belongs to the
premises owner, who has a separate gen-
eral liability policy covering accidents on
the premises with an occurrence limit of
$1 million. The employee driver has his
own automobile liability policy with an
accident limit of $500,000. How much do
you demand?

As any careful lawyer might say, it
depends. If the second burn victim was
injured while attempting to rescue the
first victim from the explosion, there
should be two occurrences with respect
to the manufacturer’s liability under the
policy covering its manufacturing oper-
ations. There also should be an entirely
separate occurrence, and additional
limit of liability, for the cause of the fire
– i.e., negligent operation of the Jeep.
While general liability policies, as a
rule, exclude coverage for liability aris-
ing from the use of an automobile, they
often except from the definition of an
“auto” any vehicle used exclusively on
the insured premises. Barring provi-
sions in the manufacturer’s two policies
that prohibit the stacking of policy lim-
its, you now have $3 million to demand.

But there is more. The employee
driver (who most likely is covered by the
manufacturer’s premises policy as an in-
sured person) has his own automobile pol-
icy, with a separate “accident” limit of
$500,000. The policy applies to his owned
automobiles and any non-owned automo-
bile (a vehicle neither owned by the em-
ployee nor furnished for his regular use)
while operated with the owner’s permis-
sion. Hold on, you might say. The Jeep
did not qualify as an “auto” for purposes
of an automobile exclusion in the premises

liability policy. How can it be a covered
“auto” under the employee’s automobile
liability policy? Welcome to the strange
world of insurance law, where language of
exclusion is construed quite differently
from language of inclusion. Under an au-
tomobile liability policy defining “auto” as
any vehicle capable of use on a public
roadway, your clients could net an addi-
tional $500,000 of coverage.

Personal Injury Claims: One pol-
icy; multiple limits

While in the hospital, your two burn
clients learn that hospital staff has pub-
lished confidential information about
their medical conditions in violation of
common law and statutory rights of pri-
vacy. As luck would have it, the publica-
tion includes confidential records of
2,573 other patients, and you now have a
bevy of clients. The hospital has a general
liability policy affording “personal injury”
coverage in addition to the ordinary bod-
ily injury and property damage protec-
tion. Consistent with the norm for
personal injury coverage, the term “per-
sonal injury” is defined as injury, other
than bodily injury, arising out of one or
more specifically enumerated “offenses.”
The offenses include “oral or written
publication of material that violates a
person’s right of privacy.” Assume that
the hospital’s policy has a declarations
page stating that the limit of liability for
personal injury is $1 million. What do
you demand? 

Read the policy carefully. Most gen-
eral liability policies state that the limit
for “personal injury” applies to each per-
son injured. A separate limit therefore
would apply under most policies for the
damages of each person whose rights of
privacy were violated. While it is doubtful
that any one plaintiff ’s damages come
close to $1 million, the damages of all
plaintiffs collectively most likely exceed
$1 million. Plaintiff ’s counsel should be
careful not to demand $1 million in
hopes of opening a policy limit, risking
under-settlement of the case. 

Some general liability policies, par-
ticularly manuscript policies written for a
specific insured, lump all injuries arising
from personal injury into one policy limit
for any series of related offenses that re-
sult in injuries to more than one person.
If such a policy were issued here, plain-
tiff ’s counsel would want to demand the
$1 million limit of coverage, since there
would be no additional coverage for any
of the claims.

Errors and Omissions Claims:
One policy, multiple limits

One of your burn clients dies, leav-
ing his estate to two children. The lawyer
who handled his estate planning also
handles the estate administration. The
estate plan is deficient, exposing the es-
tate to unnecessary taxes, and the lawyer
compounds his errors by failing to file the
estate’s tax return timely. The children
ask you to pursue a malpractice claim
against the lawyer, who has a professional
liability policy providing $1 million of
coverage per claim, with an annual aggre-
gate limit of $3 million. The estate plan-
ning errors cause more than $3 million of
damage. The return filing error causes an
additional $1.5 million of penalties and
interest. How much do you demand?

Unlike a general liability policy,
which provides coverage for occurrences
or offenses, a professional liability policy
usually provides coverage for “claims.”
Most professional liability policies, partic-
ularly lawyer malpractice policies, confine
their limits of coverage for any one claim
to all “related claims.” Thus, two or more
claims arising out of a single act, error or
omission, or a series of related acts, er-
rors or omissions, are deemed a single
claim for purposes of limits of insurance. 

The Supreme Court has held that
the term “related” can be broad enough
to encompass both logical and causal re-
lationships.5 For example, in a case in-
volving a lawyer who committed a series
of errors handling a collection matter, the
court held that all errors were related for
purposes of determining the number of
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claims.6 The errors included failing to
serve a stop notice and failing to foreclose
on a mechanic’s lien. The court held that
both errors were related, noting that they
arose out of the “same specific transac-
tion, the collection of a single debt.”7 The
court observed that the errors arose as to
the same client and resulted in the same
injury – the loss of the debt. 

Contrast the estate planning and es-
tate administration errors. The former
harmed both the client and his heirs. The
latter harmed only the heirs. The transac-
tions were different. The estate planning
errors did not cause the return filing
error. If the lawyer had filed the tax re-
turns timely, the only injuries would have
been those caused by his deficient estate
planning services. In this case, plaintiff ’s
counsel should demand $2 million for
two unrelated claims, barring any sur-
prises in the policy.

Not surprisingly, there often are sur-
prises in insurance policies, and profes-
sional liability policies are no exception.
A policy might provide that coverage is
excluded for acts occurring prior to a cer-
tain date, ordinarily known as the
“retroactive” date. For example, if the
lawyer started a new law firm between the
time of his estate planning errors and the
time of his return filing error, the policy
might exclude the estate planning errors.
It is not uncommon for lawyer malprac-
tice policies to provide a “retroactive”
date that coincides with the inception of a
new law firm. If the defendant lawyer
failed to procure “tail coverage” for acts
occurring prior to the inception of his
new law firm, the limit of liability could
be $1 million – for the return filing error
alone.

Property Damage Claims: Multi-
ple policies; one or more limits

Sometimes the odds are just against
you. The surviving burn victim buys one
of those condominiums that becomes a
timeshare in a lawsuit. The good news is
that he comes to you to represent his

homeowners association against the
builder of the complex. The bad news is
that the builder has a series of general li-
ability policies with prior work exclusions,
and he is named on only two subcontrac-
tor policies as an additional insured. The
bad news gets worse. The two subcontrac-
tor policies are issued to the same sub-
contractor, and both have “anti-stacking”
provisions stating that the number of
policies does not increase the limits of in-
surance. Each policy provides $1 million
of coverage per occurrence, with an ag-
gregate limit of $2 million for “products-
completed operations.” The cost to repair
the condominium complex is $5 million.
How much do you demand?

Once again, the correct answer de-
pends. What are the construction defects?
How was the project built – at one time,
or in phases? If built in phases, was any
phase put to its intended use before the
other phases were complete? Do the sales
contracts have attorney’s fees provisions,
or is there another basis for obtaining an
award of fees? These, and other ques-
tions, can determine whether the answer
is $1 million, $2 million, more than the
$2 million, or perhaps even less than the
single $1 million occurrence limit of cov-
erage.

Recall the first bodily injury example
above. One fire, two occurrences – two
limits of liability. If the project suffers
from isolated defects – say roof truss de-
fects and siding defects – and the subcon-
tractor is a framer, then there could be
two occurrences.8 The argument for two
occurrences is more compelling if the roof
trusses were installed under one contract
and the siding under another contract.

Read the builder’s own general liabil-
ity policies. When are the prior work ex-
clusions effective? Does the prior work
date stay the same under each policy –
e.g., April 1, 2005 – or does it coincide
with the inception date of each policy –
e.g., April 1, 2005 under the first policy,
April 1, 2006 under the next policy? If the
builder performed work in phases, and

one of those phases was not completed be-
fore the prior work date of the second pol-
icy, the builder might have coverage under
that policy for property damage to the last
phase during the policy period.

Look carefully at the sales contracts
and other documents describing rights of
the condominium owners. Is there any
basis for obtaining an award of attorney’s
fees? General liability policies usually
contain “supplementary payments”
clauses that provide coverage for costs
taxed against the insured in any suit the
insurer defends. This coverage includes
prevailing party attorney’s fees where
provided by contract.9 Until recently,
most insurers provided unlimited supple-
mentary payments coverage. The plain-
tiff ’s lawyer might want to demand both
the applicable limit of property damage
coverage and a substantial portion of the
lawyer’s fees, assuming of course that the
clients are entitled to a prevailing party
fees award.

The plaintiff ’s attorney should not
overlook the insured’s aggregate limits
when formulating a demand. If the
“products-completed operations” limits
of the applicable policies have been re-
duced by the payment of judgments or
settlements in other cases, the remaining
limits might be less than a single occur-
rence limit of $1 million. A demand for
that one occurrence limit therefore would
not expose the insurer to an opening of
its limits, since the demand would exceed
the available coverage.

Conclusion

The five examples above demon-
strate that determining the amount of ap-
plicable coverage can be difficult. It is
recommended that the plaintiff ’s lawyer
consider consultation with an expert in
insurance policy interpretation to be sure
that the amount of applicable coverage is
not missed, either by a demand for too
little or a demand for too much. An in-
surance expert can show the plaintiff ’s
lawyer the right amount of money, allow-
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ing the lawyer to make a proper policy
limits demand that increases the poten-
tial for a successful resolution of the case.

Alexander F. Stuart is a shareholder with
San Jose-based Willoughby, Stuart & Ben-
ing. Mr. Stuart specializes in insurance cover-
age and bad-faith litigation, with a particular
emphasis in commercial insurance litigation
involving business, real estate, construction
and professional liability matters.
He may be contacted at (408) 289-1972 or
afs@wsblaw.net.
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1 See Murphy v. Allstate Ins. Co.
(1976) 17 Cal.3d 937, 941 [failure to
accept a reasonable policy limits de-
mand – i.e., where there is a substan-
tial likelihood of a judgment exceeding
the insurer’s applicable limit of cover-
age – exposes the insurer to liability
for all damages awarded against the
insured].
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6 Id.
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8 See Chu v. Canadian Indemnity Co. (1990) 224 Cal.App.3d
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