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Making the right decision
at mediation

SANFORD GAGE

Conventional wisdom suggests that
plaintiffs and defendants are equally
likely to make erroneous decisions in re-
jecting a settlement and proceeding to
trial. But conventional wisdom is wrong!
Let’s Not Make A Deal: An Empirical Study
of Decision Making in Unsuccessful Settle-
ment Negotiations by Randall L. Kiser,
Martin A. Asher, and Blakeley B. Mc-
Shane, published in the Journal of Em-
pirical Legal Studies (September 2008,
Volume 5, number 3) analyzed the sub-
ject. Their study concluded that more
than 60 percent of the time the plaintiff
would have been better off by accepting
the last offer rather than proceeding to
trial. The average loss is more than
$40,000 per trial — and that does not in-
clude out-of-pocket expenses, attorneys’
fees, emotional trauma, lost opportunity
costs, or client dissatisfaction. By com-
parison, the error rate of defendants is
less than 25 percent, although the finan-
cial consequences of such errors are far
more serious.

Because this statistical study is being
referenced widely by mediators, it is impor-
tant to understand the significance of the
report. Accordingly, the discussion that fol-
lows will analyze the findings and focus on
the implications of these error rates. We will
look at why the error rate of defendants
and insurance companies is much lower but
also why it is far more costly to them in the
long run. We also will discuss the various
factors that might account for such deci-
sions; and provide practical suggestions for
improving your results.

The study results

The empirical study analyzed more
than 9,000 settlement decisions made in
cases over the last 41 years. Because of
the scope of the work, it is estimated that
it represented cases handled by about 20
percent of all currently practicing Califor-
nia litigation attorneys. A comparison was
made between rejected pretrial settle-
ment offers and actual trial results. Sixty-
one percent of the time, the plaintiffs
obtained an award that was the same or
worse than the result the plaintiff would
have achieved by accepting the defen-
dant’s pretrial settlement offer. The de-
fendant decision error was only 24
percent, and where there was insurance,
the error rate was only 21 percent.

The initial impression is that plain-
tiffs are unduly optimistic and that defen-
dants are far more realistic in evaluating
cases, thus suggesting that plaintifts
should be more willing to accept the de-
fendant’s last offer. However, while the
average cost of the “decision error” by
the plaintiff was $43,100, the defendant
suffered an astounding average adverse
outcome in the amount of $1.14 million.
Thus the expected cost of error is more
than 20 times greater for the defendant
than the plaintiff. Again, that figure only
represented the lost settlement opportu-
nity and did not take into consideration
all the costs of litigation or other adverse
consequences.

Best alternative to a negotiated
agreement [BATNA])

Settlement decisions primarily are
determined by predictions concerning

the outcome of the case if it went to trial.
Litigants unwilling to accept an adver-
sary’s settlement offer have decided that
a trial represents the best alternative to a
negotiated agreement. Although the deci-
sion may be rational, the error rate sug-
gests that attorneys and their clients are
not correctly evaluating this alternative.
As the study illustrates, the majority of
the time the plaintiff would have been
better off if the party had not gone to
trial and in 25 percent of the time, the
defendant likewise would have benefited
from settlement rather than trial.

Implications for plaintiffs from
this study

While there are many factors that go
into the decision to reject the last settle-
ment offer of a defendant and proceed to
trial, an implication from this study sug-
gests that plaintiffs could benefit substan-
tially by a more thoughtful evaluation of
those offers.

The following sets forth some factors
that might explain the significantly
greater decision error rate by plaintiffs
compared to defendants and suggests
concepts to secure a better outcome.

Case selection

As the following chart (See Pg. 12)
demonstrates, the win rate for plaintiffs
varies greatly depending upon the type of
case involved. Plaintiffs win approxi-
mately 60 percent of personal injury,
fraud and breach of contract cases. How-
ever, the results drop off to about a 30 to
35 percent win rate for premises liability,
products liability, non-PI negligence cases
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Case Type Win Rate  # of Cases
Eminent domain 100.0% 12
Contract 62.6% 174
Fraud 61.4% 57
Personal injury 60.9% 834
Employment 51.1% 139
Other 42.9% 28
Negligence (non-Pl)  42.6% 94
Premises liability 36.9% 268
Intentional tort 35.2% 179
Products liability 30.2% 53
Medical malpractice ~ 19.5% 364

Win Rates, Mean Awards, and Mean Offers by Type of Case

Mean Award Mean Demand Mean Offer
($1,000s) ($1,000s) ($1,000s)
9,231.35 9,249.75 3,588.78
1,356.15 1,323.05 98.41
2,731.81 1,473.90 132.04
345.60 368.45 101.64
703.74 900.48 86.88
275.86 807.57 65.64
823.84 1,072.11 93.23
627.77 742.83 134.06
BIEIS 737.16 50.65
494.69 1,174.06 131.90
234.80 505.68 31.28

and intentional torts. The poorest success
rate in the study related to the difficulty
in proving medical-malpractice cases,
where plaintiffs only won approximately
20 percent of the time.

The chart also illustrates that in
cases where plaintiffs have a high win
rate, their overall demands much more
closely match the outcome than defen-
dants’ last offers. The larger error rate
for plaintiffs might be explained in large
measure by the fact that the plaintiff sim-
ply lost the case, which of course trans-
lates into a poor decision error.

Obviously, in every instance where
the plaintiff loses the case, the client
would have been better off to have set-
tled for the defendant’s last offer, if there
was one. This suggests that the plaintiff
attorney should look long and hard at
the prospects for settlement before com-
mitting the client to trial in doubtful or
difficult-liability cases. More significantly,
it suggests that plaintiffs’ lawyers should
scrutinize cases more carefully at the
outset to avoid having to try doubtful-
liability cases. It also emphasizes that
there is generally an inverse relationship
between plaintiff decision error rates and
win rates. Plaintiff decision error is low-
est in cases with high win rates and high-
est in cases with low win rates.

Client selection

Client selection merges into case se-
lection. Virtually every potential plaintiff
can find a lawyer to bring his or her case
to trial. Once the case is accepted, the at-
torney has a general obligation to see it
through. As discovery goes forward, the
attorney may realize that the biggest
problem with the case is the client. Be-
cause the client ultimately has the right
to decide whether to accept a settlement
offer or proceed to trial, it is likely that a
number of cases go forward despite the
advice of the plaintiff lawyer. Careful
screening at the intake stage and as new
information is discovered is vital to limit
client selection errors.

When a lawyer accepts a case on a
contingency basis, the client might be far
more willing to gamble on the outcome
because the attorney is fronting costs and
not charging for the time spent. High
plaintiff error rates were associated with
cases in which contingency-fee arrange-
ments are common, such as, personal in-
jury (53 percent error rate) and medical
malpractice (81 percent error rate), com-

pared to contracts (42 percent error rate).

One possibility suggested in a foot-
note to the original article was that
lawyers retained on a contingency basis
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often reflected optimistic overconfidence
compared to their probability of success;
however, I believe it might be more likely
that it is the client that is unrealistic.
Early recognition of client difficulties or
changed circumstances requires thought-
ful decisions by the lawyer to reduce the
likelihood of proceeding to trial with a
losing case.

Client education

A lawyer should ascertain very early
in his or her representation just what the
client’s goals are. Problems develop for
plaintiff lawyers when the client needs a
particular sum of money for some pur-
pose unrelated to the case itself. Such a
goal might not be obtainable because it
is not realistic.

The lawyer also should ferret out the
client who is pursuing the litigation for
spite. When the primary goal of the
client is to punish the opposition by forc-
ing the case to trial, no settlement offer
will be acceptable. The same is true
where the client is determined to pursue
the case based upon a perceived “princi-
ple” requiring vindication by the court.

A concomitant problem relates to
client evaluation. Care must be taken not
to oversell the client at the outset and
create unrealistic expectations. Early
client education and awareness that the
opening demand is a negotiating figure
and not the value of the case will lead to
better client control. The time for this
discussion is not in the midst of the me-
diation conference. Where the client has
not been educated sufficiently concern-
ing the risks inherent in the litigation
and the most likely outcome, conflicts
arise. This can create the awkward situa-
tion where the lawyer is asking the medi-
ator to sell the client on a settlement that
should have been considered with the
lawyer beforehand.

Overall, defendants have far more
ability to determine the cases that pro-
ceed to trial. Most insurance policies
provide that the company has the right
to settle or not. This offers them a large
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number of cases to pick and choose the
ones that go to trial. By following the
motto “settle the good cases” and “try
the bad ones,” carriers can force plain-
tiffs to try marginal cases or those with
minimum merit or those with unrealistic
settlement demands, thus skewing the
statistics in their favor.

Lawyer skills

Although the study involved over
7,000 lawyers, that still is a relatively
small percentage of the total of all Cali-
fornia attorneys. An effort was made to
determine if the experience level of at-
torneys, the law schools from which they
graduated or the size of their firms were
useful predictors of favorable or adverse
decisions. These personal factors did not
appear to be of great statistical signifi-
cance.

However, no comparison was made
of the individual track record of the ac-
knowledged top trial lawyers. It is highly
likely that this core group has a much
better decision outcome because of their
greater skill both in case selection and
case presentation. It might well be that
the overall statistics suffer from the fact
that a larger number of inexperienced
lawyers are trying cases for the plaintiff
than is true for the defendants. In about
one-half of the cases, the defendant was
represented by insurance counsel. Gen-
erally speaking, those cases will be han-
dled by more experienced lawyers who
have a firm to guide them.

The extremely low win rate of med-
ical malpractice cases emphasizes this
point. Defense lawyers in this field gen-
erally are extremely competent and have
excellent resources available, including
much greater access to expert witnesses.
However, when matched up against ex-
perienced plaintiffs’ malpractice trial
lawyers, it is likely to be a different story.
Such attorneys are extremely careful to
select only compelling cases for trial,
with strong liability, large economic dam-
ages and sympathetic facts. My guess is
that this group of specialists accounts for
much of the win rates in this area of law.

Defendants had a much lower inci-
dence of decision errors. Overall it was
about 25 percent and where insurance
was involved, the rate was closer to only
20 percent. This lower error rate proba-
bly reflects a number of factors. Decision-
making generally will pass through many
hands and depending upon the serious-
ness of the case, many layers. The final
evaluation often will be the result of a
committee process, rather than a single
individual. Moreover, the persons in-
volved in the decision-making process in-
evitably include experienced claims
personnel and lawyers so that collectively
they should be able to make relatively
sound decisions. This is in sharp contrast
with the plaintiffs themselves who often
are unsophisticated with little or no liti-
gation experience and in many instances,
have retained lawyers who have had lim-
ited trial experience.

However, defendants can take little
comfort from the results of this study.
While vindicating their higher success
rate in predicting the outcome, they
woefully miss the mark when they are
wrong. While the mean cost to the plain-
tiffs of their decision error is about
$43,000, the mean cost to the defendant
is a whopping $1.14 million. (Appar-
ently when Colossus makes a mistake, it
is colossal.) Incidentally, the expected
cost of defendant errors has been rising
over time.

Thus, the expected error cost for de-
fendants is exponentially greater than
the error cost for plaintiffs. This sober-
ing fact suggests that in the area of high-
risk cases the defendant is far more
risk-seeking than the plaintiffs, who gen-
erally are more risk-averse. This also
matches the general thinking that it is
defendant errors that result in large
plaintiff verdicts rather than risk-taking
plaintift attorneys. Most clients would
rather take a minimal settlement than
gamble on the outcome of a trial. How-
ever, when the defendant makes an offer
that is trivial in comparison to the poten-
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tial outcome, it virtually assures a trial.

Defendants who want to avoid such
huge mistakes need to look more care-
fully at large potential cases. As the chart
above demonstrates, defendants seri-
ously misvalued contract, fraud and neg-
ligence (non PI) cases and got clobbered
as a result. Significantly, these are proba-
bly cases where insurance was less likely
to provide coverage and dictate settle-
ment decisions.

Plaintiffs generally tended to over-
value cases, seeking about 120 to 125 per-
cent of the eventual verdict. As such, they
were not missing the mark by a great
amount. In contrast, defendants’ average
offer was only about 20 to 25 percent of
the verdict, explaining why the defen-
dants’ losses were so large when they made
a decision error.

Section 998 offers to
compromise

A surprising finding of the study was
that a Code of Civil Procedure section
998 (hereafter Section 998) offer made
either by the plaintiff or the defendant
sharply reduces both the decision errors
and the cost of such errors. For plaintiffs,
decision error was reduced to 41.2 per-
cent and the mean cost of the error re-
duced to $19,200. For defendants, the
serving of a Section 998 offer reduced the
decision error to 6.7 percent.

This significant difference suggests
that before a party sends out a Section
998 offer, that party has given far more
careful evaluation to the case. It also sug-
gests that such offers often are submitted
at very realistic figures once it is deter-
mined that it is unlikely that they will be
accepted.

Mediation can help reduce decision
errors. There is statistical support for
this proposition. A group of cases involv-
ing attorneys who also were mediators
was separately studied. The results
showed that plaintiff attorney-mediators
decision error rate was reduced to 48.5
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percent. Perhaps they are better able to
look at both sides of the case. The impli-
cation from this study is that mediators
can help parties to obtain a more realis-
tic view for settlement. It also suggests
that mediators should consider a more
evaluative style where necessary to help
parties make better decisions rather than
limiting their services to a more facilita-
tive role.

Bench trials

Interestingly enough, plaintiff deci-
sion error in court trials was reduced but
defendant decision error increased. This
may have been a reflection of the type of
cases more likely to be submitted to a
judge for decision and the fact that in
such cases the parties typically expected
a lower result.

Arbitration

As with court trials, plaintiffs’ deci-
sion error rate was reduced in arbitration
and defendants’ rate was increased. Sig-
nificantly, both plaintiffs and defendants
had a much lower likelihood of “no
error” rate in arbitration. This meant
that there was a fairly high likelihood of
predictability in such trials.

The existence of past and
future damage awards

Behavioral economic theory posits
that a party is more likely to recover actual
losses already sustained compared to a
claim for future economic losses. However,
the study did not appear to find a cogni-
tive distinction between “current” dam-
ages and “future” damages, where both
were alleged. Defendants had a slightly
higher decision rate error in such cases,
perhaps reflecting skepticism over the na-
ture and extent of claimed future losses.

Punitive damage claims

Not surprisingly, decision error rates
and the consequences of such errors were
greatest where punitive damages were al-
leged. Defendant’s error rate increased
to 46.2 percent where there were current

and future economic damages, coupled
with a claim of punitive damages. Al-
though the sample included only 24
cases, the mean offer was about
$100,000, the mean demand about $1.25
million and the mean cost of error ap-
proximately $3.5 million.

The study commented that while
some experimental studies show strong
agreement in finding punitive intent,
“there is no consensus about how much
in the way of dollars is necessary to pro-
duce appropriate suffering in a defen-
dant.” Other studies challenge the
notion that punitive damages are so un-
predictable. Nevertheless, the report
concludes that whether the amount of
such damages can be predicted or not,
that defendants displayed seriously di-
minished predictive capacity in evaluat-
ing punitive-damage claims. Their
greater error rate and cost of error sug-
gest that defendants fail to make an ade-
quate evaluative adjustment for such
claims, to their detriment.

It is likely that insurance companies
are quite good at handling routine,
cookie-cutter cases, primarily involving
liquidated-damage claims because of
their vast experience with them. How-
ever, complexity appears to be their
enemy. It may be difficult for a claims
adjuster or defense attorney to suggest
that the company pay a large sum of
money voluntarily to settle a high-risk
case and much easier to let someone else
decide - ie., the jury. This seems to be
particularly true with governmental enti-
ties today. The decision makers can al-
ways blame a “wayward jury” far more
easily than justify a large settlement to
the inquiring news media.

Summary

There appear to be many factors
that create the decision errors of both
plaintiffs and defendants. Some of the
systemic problems primarily affecting
plaintiffs include inadequate and un-
equal information about the case; lack of
knowledge about actual outcomes; attor-
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ney inexperience; one-shot vs. defen-
dants’ repeat player advantage; and
clients taking advantage of the contin-
gency fee arrangement to gamble on the
outcome. A systemic problem affecting
both parties relates to billing issues. The
financial incentive of attorneys to pursue
litigation probably more seriously affects
defendants, and may cause them to liti-
gate cases that should have been settled.

Psychological factors also affect error
rates. Poor judgment on the part of
clients and insurers in particular can in-
fluence such decisions. This includes liti-
gation supposedly based upon principles
such as parties who simply want to harass
the other side or be vindicated by a jury
verdict, or even to discourage similar liti-
gation by others, unrelated to the actual
merits of the case.

Client needs sometimes overtake
case values. This may be a plaintiff who
needs a particular sum in order to deal
with a present need that is unrelated to
the merits of the litigation or a defen-
dant that would rather risk all than pay
an amount that is too onerous. Differ-
ences in parties’ risk aversion or risk tak-
ing also can account for such errors. This
may reflect overconfidence or unrealistic
expectations. Sometimes an aggressive
attorney’s need to “prove” something or
to be a “winner” in the negotiations
forces the case to trial.

Conclusion

Looking at the various factors that
might enter into the decision-making
process and putting them in the proper
perspective could assist a party in secur-
ing better outcomes. Consider whether
any of the systemic or psychological fac-
tors are preventing settlement. Be sure
that you are fully prepared for media-
tion, if that is the settlement forum. Edu-
cate your client well in advance and have
a plan that recognizes both the favorable
and the unfavorable factors. Based on
the results of the study, decision making
can improve by taking into consideration
the use of Section 998 offers.
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Try not to get “stuck” in the negoti-
ating process. A fair result might be a
good result even where it does not ap-
pear to be the “ultimate” outcome. For
plaintiffs, rethink the matter when you
are within 20 percent of the offer.

For defendants, where the case has
substantial potential, particularly with
large special damages or punitive expo-
sure, take a careful look at the risk of a
catastrophic outcome and be sure that
you are factoring the risk adequately. Re-
member that large plaintiff verdicts gen-
erally are a result of defendant decision

errors rather than shrewd calculations by
the adversary.

Finally, mediation before an experi-
enced trial lawyer who is not invested in
the outcome and who is willing to pro-
vide a “reality” check to both sides
should enable parties to secure better re-
sults. Not every case needs to be settled,
but making better decisions will provide
a greater measure of satisfaction for you
and your clients over time.

Sanford Gage is a leading mediator and
a former president of Consumer Attorneys of
California and also Trial Lawyer of The Year.
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Author of Insurance Bad
Faith Litigation (Matthew
Bender), he has participated
n over 40 appellate cases
and authored over 200
articles. You can contact

Mr. Gage by email at

Gage engage.mediation@
sbeglobal.net or visit his Web

site at http://www.engagemediation.com.
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