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Trial Practice & Procedure 

Top ten strategies to 
attack your opposition’s 
medical expert 
The goal of defendant’s experts is to create confusion and 
gray areas. Here are strategies to keep your issues clear. 

BY WILLIAM VEEN 

AND KATHLEEN HUMPHREY 

In every significant case you undertake, your trier 
of fact (jury, judge or arbitrator) will rely heavily on the 
opinions rendered by each party’s experts. Your experts 
must be consistent and firm on standard of care, causa-

Humphrey tion, damage(s) (including future medical care and/or 
lifestyle changes). Your opponent will try to manipulate 
the testimony of witnesses and your experts’ opinions 
to establish that the circumstances of the injury or un­
derlying medical science appears confusing or unusual. 
Plaintiffs bear the burden of proof; therefore, any mis­
interpretation of the evidence or uncertainty about 
community medical standards and basic medical sci­
ence will undermine your case. You cannot afford to 
risk any confusion in the juror’s mind related to your 
case in chief, and you should outline a game plan to 

Veen undermine the expert opinions of your opponents. 
Outline the facts that support your theories and what 
witnesses or experts can support that theory. The focus 
of this article is to identify and outline tactics to weaken 
the testimony and credibility of defendant’s experts. 

Preparation is the key to effective strategy 

A well-thought-out case plan, that includes a thor­
ough analysis of the facts and understanding of basic 
medical principles, will highlight your strengths and 
weaknesses, but should also include the same topic 
areas concerning defendant’s case. Outline areas where 
you can obtain critical facts or medical principles that 
support your theories from defendant’s experts. Your 
case plan should also include areas that potentially 
weaken any arguments against liability and damages 

that will be raised by opposing experts. Identify areas 
where you can establish bias, lack of knowledge or ex­
pertise, inconsistencies with other opposing defense 
experts, as well as inconsistencies between the opposi­
tion’s expert opinion that contradict strong or undis­
puted facts. 

The following topic areas will help you to under­
mine and attack the credibility of defendant’s experts: 
• Thorough preparation of the facts and medical phys­
iology of your case. Conduct a detailed background 
check of your opponent’s experts, particularly related 
to experience and prior testimony. Identify topic areas 
where you can obtain concessions that support your 
case. 
• Look closely at the credentials of the opposing ex­
pert to discern whether they are qualified to render an 
opinion on the subject matter at issue and narrow the 
scope of qualifications at the time of their deposition. 
Narrow and pin down the scope of your opposing ex­
pert’s opinions and force the expert to identify in great 
detail the basis for every opinion rendered. 
• Establish bias through prior experience, amount of 
work, charges, experience with defense firms, what 
they were asked to do and how much time they have 
spent on the case and where there was specific focus. 
• Limit the scope of opinions to those rendered at 
deposition. Force the expert to give you all of their 
opinions and ask the expert to identify every piece of 
paper (including records and literature) he or she has 
reviewed and/or commented on. You should also iden­
tify the contents of their instructions, communications 
with counsel, parties and colleagues. If you can get  the 
expert to agree that he or she was retained to refute 
the injuries claimed by the plaintiff, you have struck 
gold. 
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• Obtain concessions supporting allega­
tions or facts that he or she does not dis­
pute, and obtain any inconsistencies the 
expert has found in the records, medical 
literature or other testimony. Have all 
facts or issues that the expert assumes are 
true stated on the record and attempt to 
reach an agreement that if any of the 
facts relied on by the expert are incorrect, 
his or her opinion would be altered. Get 
an agreement that their work has been 
completed or alternatively, identify what 
records they need to review in the future 
to provide an expert opinion. 

Create a case plan 

Even the most sophisticated juror 
cannot be expected to fully understand 
the nuances of injuries and/or standards 
of care in medical institutions. Therefore, 
it is of paramount importance to thor­
oughly prepare your case at the outset 
and develop a plan that includes theories 
of liability, causation, facts needed to sup­
port your theories, and testimony by sup­
porting experts. It is also extremely 
important to anticipate those “gray” areas 
or smoking guns that the opposition will 
use to create inconsistencies or confusion 
to undermine your case. As part of your 
plan, design your outline to incorporate 
medical issues that can be understood by 
a lay jury. This same tactic should be car­
ried over to the selection of your expert. 
Additionally, as part of your outline, in­
clude a section that identifies potential 
areas that could be interpreted as confus­
ing so that you are prepared to address 
those gray areas with your experts, as well 
as prepared to discredit experts retained 
by your opponent. 

At the outset, create a case plan that 
identifies the issues in your case, as well 
as your ultimate goals. One of your goals 
should include establishing all physical 
injuries, the impact of those injuries (fi­
nancial, emotional and physical), as well 
as the impact on daily living and scope of 
future medical care. Long before any 
treating or expert physicians are deposed, 
create a detailed outline to identify topic 
areas where you can narrow the scope of 

the opponent’s expert opinions. Analyze 
what you can reasonably accomplish with 
that expert. Although your goal is to dis­
cern all of the expert’s opinions, open-
ended questions can be dangerous and 
risk opening the door to subject matter 
that might otherwise be limited at trial to 
the subject matter covered in their depo­
sition. Either at the outset or shortly after 
obtaining background information, ask 
the expert to identify all subject matter 
that he intends to testify about at trial. 

Selecting an expert 

In litigation, your greatest weapon is 
your own extensive preparation, but part 
of that preparation is retaining the best 
qualified expert you can find who meets 
the above criteria. A physician who has a 
strong educational background (i.e. resi­
dency programs associated with large aca­
demic and clinical institution(s), as well as 
a current active practice in their respec­
tive field will carry far more weight than 
an opposing expert whose main occupa­
tion is testifying as an expert or one who 
rarely sees patients with the types of in­
juries your client has suffered. Strong 
communication skills are equally impor­
tant, so that the trier of fact can under­
stand in layman’s terms what the medical 
standard in the community requires and 
how the deviation from that standard 
caused the plaintiff harm. 

This issue is particularly important 
concerning standard of care and causa­
tion issues which can be highly confusing 
to anyone who is not employed in the 
medical industry. Lastly, work closely with 
your expert so that he or she is familiar 
with critical issues, documents, dates, 
times, names of medical providers. If 
your expert is weak on supporting data, 
his credibility may be questioned by the 
jury. You can be assured your opposition 
will be prepared to point out any incon­
sistencies stated by your expert. 

Another critical point that is often 
overlooked, is retaining an expert who is 
likeable, yet strong and consistent. The 
moment your expert uses terminology 
like “possible” or does a 180 degree turn 

and agrees with an important point on 
cross-examination, you will have a long 
haul to undo the damage created in that 
risky scenario. Work with your expert to 
avoid these pitfalls. 

Explore background and expert­
ise 

Always conduct a background check 
on your opposing expert. Always make 
sure you have their CV long before you 
take their deposition. Ask your coworkers 
and other firms if they have had experi­
ence with that particular expert, and 
whether they have any sample former 
depositions you could peruse to identify 
testimony that may involve similar issues. 
You might even obtain prior testimony 
that completely contradicts the opposing 
expert’s opinions in your case. Typically, 
local trial organizations such as SFTLA 
have a list mate e-mail service with attor­
neys who have prior experience and tran­
scripts containing testimony from your 
opposing experts. Jury Verdicts is another 
great resource for background checks, as 
is your local county’s docket history to 
discern whether the expert was involved 
in other lawsuits. Many defense organiza­
tions utilize the services of professional 
organizations to obtain experts, therefore 
ask if the expert advertizes litigation or 
medical review services, or if they are a 
member of or employed by any similar 
professional organization. State Medical 
Boards keep track as a matter of public 
record whether or not that expert has 
been reprimanded or had his/her license 
suspended or revoked. These same ques­
tions should be explored during the op­
posing expert’s deposition. Ask about the 
number of cases where they have ren­
dered expert opinion (the opposing 
counsel may limit you to disclosed ex­
perts, but you can try for all cases related 
to record reviews and opinions). Inquire 
about publications and organizations and 
whether any research, work or publica­
tions have any similar issues to the facts 
at hand. Ask the expert if he or she has 
ever had privileges revoked or limited 
and discern what percentage of cases in 
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deposition and trial are on behalf of de­
fendants. 

Pin down the opposing expert 

Although it is always difficult to de­
pose an expert witness, the more infor­
mation you have gathered about that 
individual’s expertise, prior litigation ex­
perience and prior testimony will poten­
tially arm you with information to 
discredit opinions or challenge his or her 
medical experience. However, save that 
strategy until after you have questioned 
the opposing expert about his back­
ground, training, medical experience, 
current employment and litigation expe­
rience. Keep in mind that your ultimate 
goal is to determine his or her opinions, 
narrow the range of opinions and identify 
the basis for every opinion rendered. If 
timing is an issue (and it typically is criti­
cally important in an injury matter), force 
the opposing expert to identify relevant 
time points when injuries occurred, when 
the exact point of no return occurred and 
when that expert believes medical inter­
vention should have occurred. It can be 
extremely helpful to discern from the op­
posing expert additional timing issues 
such as, how long it takes to conduct cer­
tain tests, diagnose or medically inter­
vene depending on your client’s injuries. 

Obtain concessions from the 
opposition 

When feasible, ask questions that 
will obtain supportive responses regard­
ing the theories in your case. Use records 
that support your theories in deposition 
and trial to obtain agreements from the 
opposing expert. However, since you are 
not a medical expert, avoid questions that 
may potentially backfire. In any case that 
involves medical injuries, including med­
ical malpractice claims, the extra time 
you spend researching medical issues will 
help you understand the physiology of 
your client’s injuries, particularly what 
went wrong and the extent of damages. 
Understanding the nuances of basic 
anatomy and physiology will increase 

your knowledge base so that you can ob­
tain information from your own treating 
physicians and experts to assist you in 
identifying and narrowing the scope of 
your opposing expert’s opinions. 

It is critical to pin down the oppos­
ing expert to every opinion and topic 
area that he intends to discuss at trial. 
Therefore, at the outset of the deposition, 
after the expert agrees that they have 
been retained by opposing counsel to 
render opinions on relevant issues in your 
case, confirm that the expert has re­
viewed all the records that they believe 
are relevant to support their opinions. 
Identify every single note and record re­
viewed and get an agreement at the out­
set of the deposition that they are 
prepared to tell you that they have looked 
at everything they need and are ab­
solutely ready to offer their opinions 
which will be consistent with their in­
tended trial testimony. Verify again that 
the expert has told you all of his or her 
opinions at the conclusion of their depo­
sition, just as if that expert was testifying 
in court at the time of trial 

After the expert identifies the gen­
eral and specific subject matter of his or 
her opinions, discern every fact and every 
document (including scientific or medical 
literature or treatises) that he or she has 
reviewed and/or relied on to form their 
opinions, including dates, timing and wit­
nesses. Ask the expert what assumptions 
they have relied on in forming their opin­
ion. When you are asking about records 
or literature the expert has reviewed and 
relied on, ask whether the expert has 
found any inconsistencies either support­
ing or contradicting his or her opinion. 
Much later in the deposition, hopefully 
after a little fatigue has set in, force the 
expert to break down into specific details 
the subject matter previously identified 
that he or she intends to cover at trial. At 
that point you can either ask for greater 
detail about the records and facts sup­
porting each opinion or alternatively, ob­
tain their agreement that they have 
already told you what records and facts 
they have relied on to reach their conclu­

sions. Always confirm that the expert has 
told you every area where he or she in­
tends to offer an opinion and that he or 
she does not intend to conduct any fur­
ther review or research. To the extent 
possible, evaluate topic areas where your 
opposition’s medical experts concede is­
sues that favor your strategy and the ex­
tent of your client’s damages. The extra 
time and preparation that you spend re­
searching relevant issues and medical 
physiology will also increase your knowl­
edge base to facilitate working with your 
own experts, as well as non-retained med­
ical providers to help you obtain conces­
sions from the opposing expert. The 
effort you put forth in personal research, 
knowing your records backwards and for­
wards, and information obtained from 
your own experts will help curtail a well-
trained opposing expert’s efforts to side 
track questions and offer testimony that 
ultimately has no basis in fact or medical 
literature. 

Tactics to establish bias 

Send expert deposition notices far 
enough in advance so that the deponent 
has adequate time to gather responsive 
documents. Ask for the expert’s CV from 
opposing counsel at least a week or two 
before their deposition so you have ade­
quate time to gather information about 
that expert. Include in your request for 
documents information that identifies all 
cases and remuneration related to work 
as an expert in other cases. If the expert 
fails to produce information about prior 
expert work, particularly their financial 
profits, consider bringing a Stony Brook 
motion to preclude that expert from testi­
fying at trial. (See Stony Brook I Homeown­
ers Association, et al., v. Superior Court 
(2000) 84 Cal.App.4th 691) 

Top ten strategies 

1. Do your homework and know all nu­
ances, including medical physiology, of 
your case. 
2. Do a detailed background check on the 
opposition’s experts, including prior tes­
timony and current medical experience; 
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rein in the opposing expert’s credentials 
(is he or she really qualified to render an 
opinion). 
3. Use your experts to identify potential 
concessions from the opposing expert. 
4. Narrow the scope of your opposition’s 
opinions. Force the opposing expert to 
identify the basis of his or her opinions 
(records, literature, treatises and experi­
ence). 
5. Establish bias: charges, time spent 
on review, what records were reviewed, 
experience with the opposing firm, as 
well as working with defense versus 
plaintiffs’ cases. 
6. Limit opinions to those rendered at 
deposition. Specifically ask about stan­
dard of care, causation, injuries, future 
damages and establish in detail about 
what the expert intends to testify at trial. 
7. Identify every note, shred of paper, 
record, piece of literature, meeting and 
conversation reviewed and if possible ob­
tain a concession that the expert was re­
tained to refute the injuries claimed  by 
the plaintiff. 
8. Obtain concessions that the opposing 
expert does not dispute your client’s 
credibility or injuries and that they have 
not met or examined the plaintiff. Also 
obtain, if possible, that the opposing ex­
pert does not contend that records have 

been altered or written after the fact. 
9. Identify all issues or facts that the ex­
pert has assumed are true. Obtain an 
agreement that any assumption made 
on an incorrect fact would alter their 
opinion. 
10. Ask the expert to identify any further 
work that he or she intends to conduct. 
Ask whether she or he believes his opin­
ion might change if he or she was pro­
vided additional information or 
contradictory facts. Lastly, ask the oppos­
ing expert if there are additional records 
or literature that she or he would like to 
review to solidify his or her opinion and 
always try to obtain the expert’s prior fi­
nancial remuneration and number of 
other litigation cases involving expert 
work for defense firms. 

Arguing with an expert or naïvely 
thinking that the opponent will simply 
jump on your bandwagon is not likely to 
be successful. Treat the expert with re­
spect. Act interested when you ask about 
all of his or her opinions and the basis for 
those opinions. This is often the best 
strategy to narrow subject matter and to 
the extent you can obtain concessions 
that support your case, you are one step 
ahead of the opposing party. An excellent 
resource concerning how to refute de­
fense tactics is authored by David Ball’s 

Damages: A Plaintiff ’s Attorney’s Guide 
for Personal Injury and Wrongful Death 
Cases. Ball emphasizes that the goal of an 
experienced defense attorney is to create 
confusion and gray areas so that liability 
and causation are not clear. Therefore, 
pin down the opposition’s experts to spe­
cific issues and force them to identify the 
basis for all of their opinions. 

William Veen founded The Veen Firm 
as a sole practitioner in 1975 and developed it 
into a firm of attorneys and staff who represent 
the severely injured, including consumers and 
workers. He is a member of the American 
Board of Trial Advocates and was honored as 
the Trial Lawyer of the Year in 2003 and 
given an award for lifetime achievement by the 
San Francisco Trial Lawyers Association in 
2008. 

Kathleen Humphrey is a former nurse 
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as well as maternal fetal medicine. Ms. 
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Veen Firm in 2007. She represents  victims 
of catastrophic injury including medical mal­
practice matters and is a member of the San 
Francisco Trial Lawyers Association, The 
Santa Clara County Bar Association and Con­
sumer Attorneys of California. Online: 
www.veenfirm.com. 
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