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It is estimated that more than nine
million passengers travel on pleasure
cruises departing North American ports
each year. While this number has in-
creased significantly in just the past five
years, the safety aboard these ships has
not correspondingly increased. Claims of
injuries, assaults by crew members, and
violent illnesses have become seemingly
commonplace. Recently, with the public-
ity surrounding a string of disappear-
ances aboard cruise ships, the cruise line

industry has come under heightened
scrutiny. For those who litigate cruise line
cases, these shocking stories and tragic
results come as no surprise.

Cruise ships are not merely common
carriers, they are virtual floating cities.
These floating cities, however, lack funda-
mental safety policies, protocols and pro-
cedures to protect passengers from harm.
In addition, antiquated laws and contrac-
tual language limiting rights and reme-
dies, puts travelers in a precarious
position. As one judge stated, the lesson
to be learned from over a hundred years

of non-evolving case law and confusion
regarding limitations on rights and reme-
dies, is essentially the following: “Don’t
have an accident, don’t get sick, and hope
for an uneventful cruise vacation, other-
wise you will discover that your rights and
remedies as an aggrieved consumer are
governed by antiquated legal principles
which favor cruise lines to the detriment
of cruise passengers.”

That being said, the ability to recover
from the negligence involving cruise
ships is not impenetrable. Several Ameri-
can courts, realizing the impracticality
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and injustice resulting from the current
state of affairs, have handed down land-
mark decisions regarding the accountabil-
ity of cruise ship corporations to their
passengers. This article will provide a
brief overview of the current state of per-
sonal injury law relating to cruise ship
passengers, an examination of the proce-
dural pitfalls, customary cruise contract
limitations on rights and remedies, recent
statutory interpretations, and promising
verdicts.

Statute of limitations

As a practitioner, one of the proce-
dural pitfalls that causes the greatest
concern is the statute of limitations.
Generally, statutes of limitation provide
a reasonable amount of time to investi-
gate a matter and file a claim. For in-
stance, in personal injury cases in
Florida, there is a four-year statute of
limitations. Medical malpractice and
wrongful death are two years. For in-
juries occurring due to negligence asso-
ciated with a cruise line, however, the
contractual provisions typically call for a
much more limited time-frame. For in-
juries or deaths stemming from negli-
gence associated with a cruise ship, the
contract, which is usually contained in
the ticket package, typically provides
that a passenger must provide notice of
a claim to the cruise line within six
months and commence a lawsuit within
one year.1

Occasionally, courts will reject such
restrictive limitations based on lack of
notice,2 tolling for a minor passenger,3

equitable estoppel,4 contractual over-
reaching,5 accidents on shore,6 and set-
tlement fraud.7 However, these
limitations are generally upheld. For
non-physical injury claims, cruise lines
impose a shorter limitation period. Most
cruise lines require that written claims be
filed within days as opposed to months
after the accident.8 Courts may decide
not to enforce these limitations if they
were unreasonable under the circum-
stances,9 or contrary to a state statute of
limitations.10

Forum selection clauses

Another procedural pitfall concerns
forum selection clauses. These provisions,
also contained in the ticket package, dic-
tate where a lawsuit may be filed against
the cruise line. It does not matter where
the passenger is from, or where the cruise
departed. Currently, cruise lines have
limited the location where claims may be
brought to a handful of cities where
larger ports are located, such as Miami,
Seattle and Los Angeles.

Several carriers have worded their
forum selection clauses to provide that
cases must be brought in the United
States District Court. For instance, in
Florida, Carnival Cruise Lines recently al-
tered its forum selection clause to pro-
vide: “It is agreed by and between the
Guest and Carnival that all disputes and
matters whatsoever arising under, in con-
nection with or incident to this Contract
or the Guest’s cruise, including travel to
and from the vessel, shall be litigated, if
at all, before the United States District
Court for the Southern District of Florida
in Miami, or as to those lawsuits to which
the Federal Courts of the United States
lack subject matter jurisdiction, before a
court located in Miami-Dade County,
Florida, U.S.A. to the exclusion of the
Courts of any other county, state or coun-
try.”11 Several recent cases have upheld
this type of forum selection clauses. In
Wiggins v. Carnival Corporation d/b/a Carni-
val Cruise Lines,12 the court found no rea-
son why the forum selection clause should
not be enforced even though the plain-
tiffs argued they did not have adequate
notice of the forum selection clause and it
is fundamentally unfair. Similarly, in
Valenti v. Norwegian Cruise Line,13 the court
held: “The source of substantive law for
the action was federal maritime law.
Under federal maritime law a forum se-
lection clause in a maritime contract was
prima facie valid unless there was some
independent justification for refusing to
enforce it. The cruise line’s requirement
that litigation be initiated in a court in
Florida was fair and reasonable.” Unless a

passenger can meet the high burden of
proving fraud or a patently unfair situa-
tion, a forum selection clause in a cruise
ticket contract must be enforced.14

In this regard, Courts have held that
to be enforceable, forum selection clauses
in cruise tickets or brochures must be fun-
damentally fair.15 Fundamental fairness
means that the forum was not selected to
discourage pursuit of legitimate claims,
there was no fraud or overreaching, the
notice of the forum selected was ade-
quate, and the consumer had a reason-
able opportunity to reject the cruise
contract without penalty.16 Plaintiffs have
been successful in challenging forum se-
lection clauses where they can prove that
they did not receive the cruise contract
early enough to be able to cancel without
being subject to a cancellation fee.17 For
instance, where a cruise line ticket was de-
livered 13 days before the cruise, the
court determined that adequate notice of
the forum selection clause was not pro-
vided and would not be enforced.18

Choice of law provisions

In addition to forum selection
clauses, passenger tickets may also desig-
nate the law to be applied in resolving
any issue which may arise. The law ap-
plied to a claim can have a dramatic in-
fluence on the likelihood of recovering
adequate damages. Generally choice of
law clauses have been held enforceable,
unless a passenger can demonstrate that
enforcement would be unreasonable, to
prevent fraud or overreaching,19 or if “en-
forcement would contravene a strong
public policy of the forum in which the
suit is brought.”20 Courts may consider
several factors in determining whether
choice of law clauses should be enforced
such as, the place of the wrongful act, the
law of the flag, the allegiance or domicile
of the injured passenger, the allegiance of
the ship owner, the place of the contract,
the inaccessibility of the foreign forum,
and the law of the forum.21 One caveat: a
practitioner should not automatically as-
sume that United States law always favors
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the plaintiff. With the demise of nonpe-
cuniary damages in maritime death cases,
there may be cases where foreign law pro-
vides more favorable remedies than
United States law.

Jurisdictional issues

As a cruise ship litigator, you should
be aware of the jurisdictional issues in-
volved when initiating a lawsuit against a
carrier. In order to sue a cruise line lo-
cally, the consumer’s court must have ju-
risdiction.

Most jurisdictional issues arise when
an accident occurs in territorial waters
and involve in rem claims against the
ship.22 There may be other basis for the
assertion of personal jurisdiction over a
cruise carrier. If a cruise line conducts
business through an agent, for example,
or maintains an office with a staff, a bank
account, and a local telephone number,
then the assertion of personal jurisdic-
tion would generally be appropriate.23 If
such indicia are not present, then certain
courts have applied what is known as the
“solicitation-plus doctrine.” The “solicita-
tion-plus doctrine” applies if there was
active solicitation of business plus some
financial or commercial dealings in the
state, if the foreign company holds itself
out as operating in the state, and/or if
contract formation is in the state.24 How-
ever, the “solicitation-plus” doctrine does
not apply to all circumstances of active
solicitation of business plus financial
dealings – particularly when a cruise
company takes reservations and distrib-
utes brochures through travel agents.25

Validity of cruise contract
disclaimers and exclusions

Practitioners must keep in mind that
although many situations concerning
cruise ship liability are riddled with com-
plexity, cruise ships are common carriers
and are held to a reasonable standard of
care under the circumstances.26 Cruise
vessels that touch U.S. shores may not
disclaim liability for loss, death, damage
or delay caused or contributed to by the

vessel’s negligence.27 A passenger ticket
may contain clauses which seek to dis-
claim liability for a variety of problems
but instances of gross negligence and in-
tentional misconduct may not be dis-
claimed by common carriers.28 In
addition, many cases, including several
that our firm has successfully handled,
have held that disclaimers of simple neg-
ligence, particularly regarding the health
and safety of the passengers, such as
ingress and egress from the cruise ship,
will not be enforced. Provisions that try to
disclaim liability for either gross or sim-
ple negligence are usually held to be void
under common law and against public
policy.29

Specifically, in Kornberg v. Carnival
Cruise Lines,30 a case involving malfunc-
tioning toilets, the cruise line sought to
enforce a clause in the passenger contract
disclaiming liability for the discomfort of
passengers. 

The Kornberg court stated: 
Of the three disclaimers, the dis-

claimer of liability for negligence ap-
pears to be the most applicable to this
suit. Yet, for good reason Carnival does
not rely on this disclaimer. 46 U.S.C.A.
§183c expressly invalidates any contract
provision purporting to limit a ship’s li-
ability for negligence to its passengers.
It shall be unlawful for the manager,
agent, master, or owner of any vessel
transporting passengers between ports
of the United States or between any
such port and a foreign port to insert
in any rule, regulation, contract, or
agreement any provision or limitation
(1) purporting, in the event of loss of
life or bodily injury arising from the
negligence or fault of such owner or his
servants, to relieve such owner, master,
or agent from liability.31

Unfortunately, the courts have been
willing to enforce disclaimers of liability
regarding accidents that occur during
shore excursions.32 This is especially trou-
bling since cruise ships generate a sub-
stantial amount of money from these
excursions, which are typically delivered
by independent contractors not subject to

U.S. jurisdiction and who are usually
uninsured and unlicensed.33 Some courts
have held that a disclaimer for an on-
shore excursion may not be enforceable if
the passenger relied upon representa-
tions or warranties regarding the safety,
competence, and reliability of on-shore
suppliers of travel services.34 Lastly, while
disclaimers such as these might be en-
forceable against the cruise carrier, many
courts have held that the ground service
providers are not immune from liability.35

Statutory schemes unique to
the field of maritime personal
injury and death

In the United States, claims for per-
sonal injuries and deaths that occur on or
near navigable waters generally fall
within a court’s admiralty jurisdiction and
require the application of substantive
maritime law, which is federal law. In
order to successfully handle cruise ship
injury or death cases governed by United
States federal maritime law, an under-
standing of the relevant federal statutes
and regulations is first required. The
United States Congress addressed mar-
itime wrongful death remedies in 1920
when it passed the Jones Act,36 which gov-
erns the right of recovery for crew mem-
bers, and enacted the Death on the High
Seas Act (DOHSA), which provides a
wrongful death remedy limited to pecu-
niary damages for fatalities on the high
seas.

Courts have applied DOHSA to a va-
riety of accidents in foreign territorial wa-
ters, including the death of a snorkeler
from a heart attack in Mexican territorial
waters during an expedition off the
beaches of Cozumel;37 the death of a
snorkeler in Jamaican waters when the
decedent was struck by the propeller of a
22-foot motorboat;38 and the death of a
cruise ship passenger of complications
from an injury sustained on a gangway of
a vessel in Mexican territorial waters.39 In
one of our firm’s recent cases, DOHSA
was also applied to the death of a scuba
diver in Bahamian territorial waters
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which was the result of cruise ship negli-
gence. The significance of the applicabil-
ity of DOHSA in all of these cases is
important. The measure of damages set
forth in DOHSA,40 authorizing recovery
by a decedent’s survivors for their pecu-
niary loss, applies in the case of a death
on the high seas, and survivors may not
recover additional damages under gen-
eral maritime law for loss of society or
pre-death pain and suffering.41 State
wrongful death statutes may not be used
to supplement DOHSA remedies with
nonpecuniary damages either.42 On a
positive note, DOHSA is not intended to
preclude the availability of a remedy for
wrongful death under general maritime
law in situations not covered by the act.43

Another interesting situation arises
when an accident occurs on the high seas,
but the death occurs elsewhere. Several
cases have addressed this issue. In Howard
v. Crystal Cruises, Inc.,44 a passenger sus-
tained a laceration while disembarking
from a cruise ship in Mexican territorial
waters. He was first treated on the vessel
and then underwent surgery in Acapulco
to repair the injury. He returned home to
Sacramento and died within a month
from blood clots. His widow filed a wrong-
ful death suit against the operator of the
vessel. Finding it “undisputed that
Howard died as the result of a wrongful
act that occurred ‘beyond a marine league
(i.e., three nautical miles) from the shore
of any State,’ the court applied DOHSA as
the exclusive remedy.45 In a case out of the
Fifth Circuit, Motts v. M/V GREEN WAVE,46

the district court held that DOHSA did
not apply to the claims because the delay
in providing medical treatment caused
Motts’ death. The Fifth Circuit disagreed,
noting that DOHSA’s reach “is not limited
to negligent acts that actually occur on the
high seas.” Instead the court stated: “The
place negligence or wrongful act occurs is
not decisive. The place injury occurs and
the function the injured person was per-
forming are more significant.”47 Based on
its review of the case law, the Fifth Circuit
reasoned that the cruise ship’s actions in-
voke DOHSA jurisdiction even though all

of the ship’s actions and the decedent’s
death occurred onshore.”48 The Fifth Cir-
cuit concluded that the location of the ac-
cident determines whether DOHSA
applies.49 “That said, as long as the dece-
dent is still on the high seas at the time
the negligence begins, DOHSA must
apply to post-accident negligence.”50 An
award of punitive damages as well as an
award of nonpecuniary damages was re-
versed.51

Non-DOHSA punitive damages

Although punitive damages are not
awarded in cases which conform to
DOHSA regulations, many courts have
found that in certain circumstances state
wrongful death remedial schemes can be
applicable for maritime claims. In Yamaha
Motor Corp., U.S.A. v. Calhoun, the Court
held that a state wrongful death and sur-
vival statute could supplement federal
remedies when a nonseaman’s death oc-
curred in territorial waters.52 Calhoun in-
volved a 12-year-old who was killed in a
jet ski accident on a beachfront resort in
Puerto Rico.53 Finding that Congress had
not prescribed a comprehensive tort
regime for territorial waters, the Court
held that the remedy for wrongful death
was governed by state law.54 Two more re-
cent cases have also allowed nonseamen
to recover punitive damages in personal
injury actions: In re Horizon Cruises Litiga-
tion,55 and In re Plaquemine Towing Corp.56

Both cases set forth an analytical frame-
work for deciding the proper application
of damages in claims brought under the
general maritime law. The Plaquemine
court stated: 

A court must first evaluate the factual
setting of the case and determine what
statutory remedial measures, if any,
apply in that context. If the situation is
covered by a statute like the Jones Act or
DOHSA, and the statute informs and
limits the available damages, the
statute directs and delimits the recov-
ery available under the general mar-
itime law as well. The general maritime
law will not expand the available dam-
ages when Congress has spoken to the

relief it deems appropriate or inappro-
priate.57

Medical malpractice aboard
cruise ships

Currently, one of the hottest topics of
debate in the United States courts concerns
the nature and scope of the law governing
cruise ship medical care. For the past 100
years, most courts in the United States have
followed the same basic tenant: When a car-
rier undertakes to employ a doctor aboard
a ship for its passengers’ convenience, the
carrier has a basic duty to employ a doctor
who is competent and duly qualified. If the
carrier breaches its duty, it is responsible for
its own negligence. However, where the car-
rier otherwise employs a competent profes-
sional, if the doctor is thereafter negligent
in treating a passenger, that negligence will
not be imputed to the carrier.58 The ration-
ale used by the court is that a ship-owner
owes its injured passengers the “duty to ex-
ercise ‘reasonable care to furnish such aid
and assistance as ordinarily prudent per-
sons would render under similar circum-
stances,’” it is not legally obligated to
provide a physician aboard its vessel.59 Ac-
cordingly, where a physician is provided,
the ship-owner only has a duty to use rea-
sonable care in the selection of such physi-
cian.60

Under federal maritime law, ship-
owners are most often not vicariously li-
able for the negligence of the ships’
doctors in treating passengers.61 In recent
years, federal and state courts have revis-
ited this draconian rule and twice found
that a carrier may be liable for negligent
treatment rendered by its on-board doc-
tor. The most recent cases finding carriers
liable for the negligence of shipboard
doctors are the now overturned Florida
state court decision of Carlisle v. Carnival
Corp,62 followed by the Illinois state court
decision of Mack v. Royal Caribbean Cruises,
Ltd. 63 These cases are the first since the
1959 decision of Nietes v. American Presi-
dent Lines, Ltd.i to hold that a passenger
injured by the negligent treatment of a
cruise line’s on-board physician can main-
tain a vicarious liability cause of action
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against the cruise line. In 2007 the Carlisle
decision was unfortunately overturned on
appeal to the Florida Supreme Court.
The Florida Supreme Court reasons that
the many years of precedent should not
be overturned.ii This leaves only the Illi-
nois case of Mack v. Royal Caribbean Cruises
Ltd.iii In Mack the court stated: “While we
acknowledge that we are bound by federal
statute to follow federal maritime law in
this matter (see U.S.C. § 1333(1) (2004);
Offshore Logistics, Inc., 477 U.S. at 222-23
[91 L. Ed. 2d at 189-90]), Nietes and the
federal cases that have followed its reason-
ing and holding indicate that the question
of whether a vicarious liability claim
against a ship-owner for the negligent
treatment by its on-board doctor will
stand under maritime law is not settled at
this time. 

Accordingly, for the reasons stated
above, we elect to follow the holding of
the federal courts in Nietes, Huntley,iv and
Fairley.v”

A promising federal decision out of the
United States District Court for the South-
ern District of Florida is Doonan v. Carnival
Corporationvi. In this opinion, a cause of ac-
tion for vicarious liability alleging an appar-
ent agency theory of recovery was not
dismissed. The court stated: “Apparent
agency can be established despite the ma-
jority ruling of Barbetta. See Fairley, 1933
A.M.C. at 1639-40.vii” Florida courts have
cited Doonan as making it “permissible for a
court sitting in Admiralty, to hear vicarious
liability claims premised upon the theory of
apparent agency.viii” In other words, despite
Barbetta a plaintiff may be able to sustain an
apparent agency claim against a cruise line
for the medical malpractice of the carrier’s
on-board physician.

Conclusion

Cruise line litigation should not be
attempted without a thorough under-
standing of cruise ship law, especially
since many areas of maritime law are now
in flux and merit careful attention. Issues
such as procedural concerns, contract ex-
clusions, statutory schemes, and recent
court decisions are continually and rap-

idly evolving in the area of cruise ship
law. Hopefully this article has provided a
comprehensive preview into many of the
cruise ship litigation concerns and com-
plexities and will aid the practitioner in
clearing the murky waters surrounding
these floating cities.
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