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By HON. JACQUELINE CONNOR

There are daily references to the dif-
ferences between the generations. Much
is cultural, much relates to technology,
and much relates to the interaction of
the two. A recent article in the LA Daily
Journal referenced the generation gap
in the legal profession and pointed out
the disconnect that occurs when a “Mil-
lennial” (born between 1980 and 1998)
actually prefers technological communi-
cation to face-to-face contact. The au-
thor, Wendy Behan, describes the sense
of disrespect experienced by a Baby
Boomer attorney who had asked an asso-
clate to come to his office. The Millen-
nial having sent an immediate text
“What'’s up?” feels he has shown his re-
sponsiveness. The generations simply
don’t speak the same language.

The impact of technology shows up
not just with communication but also
with perceptions. The Millennials live
and breathe instant information access,
which directly affects their sense of
world and their sources for information
about their world. Is this a problem?

Texting, tweeting, posting,
bhlogging

In one short month in the Los An-
geles Superior Court recently, one judge
was advised that a juror was tweeting
about the trial and had even posted
strictly-forbidden photos of jurors in the
court hallway on his Facebook page. His
actions were discovered when someone
who followed him on Twitter was unset-
tled about his blatant disregard for the
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restrictions of jury service and contacted
the court.

Another judge was contacted by jury
administration officials when a journalist
doing research on jurors’ use of the In-
ternet stumbled on a juror posting while
sitting as a juror. In another case, a juror
had been excused but his postings con-
tinued with fictitious details about jury
deliberations. In a pending high profile
case, several jurors were caught texting
about the case during voir dire despite
multiple strict admonitions. More than
one had to be escorted out and con-
fronted, only to return to the assembly
room and continue the surreptitious tex-
ting. In another, a judge thought to
Google a defendant ready to begin a
complex criminal case, and found that
the second Google entry on the first
page was the defendant’s prior record
and the third entry was his registration
as a sex offender. In a civil case of elder
abuse, it came to the court’s attention as
jurors were being selected that the plain-
tiff had posted several videos and entries
on YouTube, dramatizing the alleged
abuses by the defendant convalescent
home.

Justice and the Internet

Is this a problem? If I was about to
start a trial tomorrow and “justice” was
in the hands of 12 strangers, I would
be shaking. And it is not limited to Mil-
lennials.

The underlying dynamic that leads
to jurors exploring the Internet despite
explicit admonitions, threats and expla-
nations, seems to consist of a general
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distrust of authority, the increasing
ease of focused research available, the
accessibility of different forms of tech-
nology (expanding by the minute), and
growing psychological expectation of
immediate answers.

The various ways in which this dy-
namic impacts the operations of a trial
are fourfold, at least as of this count.
These include not only direct actions by
jurors themselves, but actions that are
designed to influence jurors. They ap-
pear with problems of communication
and expressions by jurors themselves
(tweeting, texting, posting, blogging
comments and observations about their
jury experiences or the trial). Secondly,
they involve the problem of jurors ac-
tively researching their case (looking up
words, researching issues, Googling the
parties, the experts, the judge, the wit-
nesses or the lawyers). Thirdly, courts
are seeing inevitable problems with ju-
rors sensitive to media attention from
high profile cases (generating a stake in
the outcome). Finally, there are exam-
ples of manipulations of the Internet to
potentially influence jurors (posting al-
leged confessions of a party while the
party is on trial; posting inflammatory
videos on YouTube.)

The bhiggest danger

A nonexhaustive search of the In-
ternet found references to a number of
studies and statistics, most likely out-
dated as of this writing. An English
study from February 2010 found that
five percent of jurors admitted looking
up items on the Internet during trial
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while 15 percent admitted looking in a
high profile case. Sixty-eight percent of
those who searched the Internet were
over 30. An October 2010 U.S. report
found that 4.1 billion text messages
were sent daily in the United States
(amounting to an average of 12 texts
per day for every man, woman and
child.) A more recent Nielsen poll in
October 2010 found that the average
teen sends out 3,339 texts per month.
An August 2009 report found that 22
percent of teens checked their social
sites ten times daily. An August 2010
study found that Web users spent 41.1
million minutes on Facebook.

An Alabama lawyer in a litigation
firm I spoke to said that his firm would
switch Web sites whenever one of their
lawyers was in jury trial. Jury consultants
caution their clients who have Web sites
that promote heavy marketing.

How Facehook impacts
decisions

Social networking is habit-forming
and life-integrating. The Los Angeles
Met News in January 2011 referenced a
finding that 10 percent of college stu-
dents think it is ok to text during sex. A
19-year-old Pennsylvania teenager got
caught when he was texting in the midst
of committing a burglary. In North Car-
olina, a judge and lawyer friended each
other while engaged in a family law case
(the judge was removed from the case
and reprimanded by the local
judicial commission.) A doctor in a
medical-malpractice case, calling himself
“FLEA” blogged about his trial, com-
menting on strategy, his observations and
other ruminations about the ongoing
trial. He was caught on cross examination
as he had to concede he was indeed
“Flea.” A San Diego juror, not disclosing
that he was an attorney, blogged through-
out his trial in 2006. The conviction on
the trial he was serving on was over-
turned; he was found in contempt,
suspended from the bar and hit with

substantial legal fees. An Arkansas juror
twittered that he gave away $12 million of
someone else’s money.

The problems with expression and
communication by jurors during trials
are problematic enough, but the aspect
of researching while on jury service is
more than unsettling.

An English juror polled her follow-
ers on Facebook asking them to weigh
in on what they thought she should
vote on a verdict. A Florida juror in a
manslaughter case in 2010 looked up
the meaning of “prudent” on her
iPhone. A Nevada foreman in 2010
searched online for types of injuries to
child sexual assault victims. A juror in a
capital case researched the backgrounds
of other defendants on death row. In an-
other capital case, a juror in a shaken
baby case researched issues of retinal de-
tachment. In other criminal cases, jurors
looked up the definitions of reasonable
doubt and rigor mortis. An award for
$104 million was challenged when it was
determined that jurors had researched
groundwater contamination issues
online.

New trial motions have abounded,
some granted and some denied. Some
judges find the transgressions simply
bad taste. Convictions have been over-
turned. Twitter postings in post-trial mo-
tions have been provided with time
stamps indicating exactly when the
tweets were sent. Jurors have been fined;
others ordered to write essays. In an-
other state, a juror was fined substan-
tially for the costs of a mistrial, though
that consequence resulted in a scathing
editorial in the local paper the next day.
One pending matter currently involves a
fight now before the California Supreme
Court regarding a trial court order to
turn over Facebook postings. In that par-
ticular case, the errant juror is refusing,
claiming that access would expose his
children and family to danger from the
gang defendants whose rights were al-
legedly violated by online postings.
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These transgressions in the face of
admonitions are ubiquitous.

Why jurors persist in using
high-tech during a trial

Jurors say they thought they were
told not to blog but the judge never said
they could not tweet. They claim they
are curious and are determined to be
the best juror possible. One blogged
that “any responsible and rational juror
would seek additional information on
their own...the object of any court pro-
ceeding is to use all facts obtainable by
any means....if I ever sit on a jury, you
better believe I will do whatever re-
search is required to unravel the case
using due diligence.” Jurors believe facts
are suppressed to exclude evidence “in-
convenient” to the judge and lawyers.
Some feel they know they are being
Googled so of course they can Google as
well. Others don’t see going online as
doing “research” and don’t see such ef-
forts as “discussing” the case.

Meanwhile, the power of the Inter-
net in “exposing the truth,” whether
one is viewing Arab Spring or China or
Africa, is regularly on the big screen on
a daily basis.

And what can jurors do with net ac-
cess? Crime or accident scenes can be
viewed. Google maps can be used to
check travel times and compare these
with alibis. Technology can be checked
on Wikipedia regarding patent claims.
Definitions of technical terms can be
found. Witness backgrounds and CVs
can be compared. Expert qualifications
can be plumbed in more depth. Sen-
tences for crimes can be determined. A
defendant’s prior record can be viewed.
Court filings and attorneys’ motions on
various pieces of evidence can be ac-
cessed. Sex offender registration can be
retrieved. Jurors can also videotape a
trial, a witness or other jurors on their
smartphones. Jurors can achieve instant
stardom by texting or tweeting during a
trial, high profile or otherwise. Jurors
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can even post inflammatory items on
their own Facebook pages in order to
manipulate the parties in order to avoid
Jjury service. Videos on jury nullification
can easily be found. Jurors can find
planted YouTube videos or other facts
about a case.

So...wwhat is there to do?

Google yourself, your witnesses,
your clients, and issues in the case to be
alert to potential danger. Courts can
consider giving better and more fre-
quent admonitions. Cell phones can be
confiscated during sessions. One attor-
ney had jurors sign a statement under
penalty of perjury before and after a
trial that there was no Internet use con-
nected with the trial. Jurors could be
given a snitch instruction to advise the
court if any other juror violates the
rules. Online IDs or passwords of jurors
could be collected during the trial. Ju-
rors can be sequestered. Perhaps the
most radical response is to embrace the
new technology.

None of these solutions is particu-
larly foolproof and some are simply not
palatable. Jurors can always look up
something once they get their cell
phones back. They can go further un-
derground in their efforts. Certainly
better questions during voir dire can be
designed to ferret out those who simply
cannot forego the constant connection
with the net.

An effective question during jurors’
first appearance in court would be to
have the judge ask how many jurors
have already posted, texted, tweeted or
blogged about their jury duty. In voir
dire itself, jurors might be asked how
many texts are sent and/or received in a
normal day, how they get information,
whether they have ever posted a
YouTube video, and how comfortable
they are completely cutting off Internet
access with respect to any connection
with their jury service and trial. These
questions may disclose those who may

be the most likely offenders. Certainly,
the first admonition must be given
before jurors are excused for the

first recess.

A review of a party’s entire trial
strategy is highly recommended. Allow-
ing jurors to ask questions should be ab-
solutely mandatory. Giving them a
glossary of terms used in the trial is very
helpful. Paring the trial to avoid repeti-
tion and avoiding consuming time with
undisputed matters and keeping the
trial as short as possible will keep jurors
engaged. Expedited jury trials are an
option where the issues are limited. Let-
ting jurors know they can be tracked is
something to consider. While the court
cannot track jurors, many of the trans-
gressions have in fact been “outed” by
journalists and public readers of the
postings. Jurors should be advised of
the consequences of misconduct, though
there are no real penalties to the jurors
other than to be excused.

The most effective technique avail-
able appears to be an explanation of the
costs and reasons Internet access relat-
ing to a trial is prohibited. Convincing
jurors why this is important is a more ef-
fective technique than threatening with
empty threats. A proposed judicial in-
struction might be:

Ladies and gentlemen, we are going to
start the process of choosing jurors. You will
be the judges of the evidence in this trial. In
gelting this case ready for you today, each
side has had the opportunity over the last sev-
eral months to make sure that only legally
admissible evidence is given to you and that
any evidence offered to you as judges is done
with both sides having had the chance to
challenge or support it. It is and has been my
role, as the judge of the law, to make deci-
sions on what evidence is admissible and can
be presented to you, and what cannot.

The reason I am telling you this is be-
cause it means that while serving, you can-
not, you may not and you must not use any
form of electronic communication or research
on your own. It includes looking up
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information, even the definition of a word
used, as well as simply talking about the case
before it is over.

There are very good and powerful rea-
sons our courts are set up in this way and
the Constitution guarantees this protection.
Before you came into this courtroom, evidence
that either side wanted to present could be
tested. It could be shown to be right or
wrong. It could be investigated, questioned,
contradicted or supported. Just as neither side
is allowed to “sandbag” the other with secret
or surprise evidence, neither can jurors
“sandbag” the people who have come into
court seeking justice. Having even one juror
make a decision from information gathered in
secret violates the rights of both sides, and
undermines the public process guaranteed by
our Constitution.

A violation of this order can resull in an
unjust verdict or a mistrial, causing everyone
lo start the trial again from the beginning.
This is not just. It can also be very expensive
[financially and emotionally for the parties
and for the taxpayers, namely you and your
neighbors. It can also lead to a finding of
contempt of court.

Besides being a violation of important
guarantees of our Constitution, it would be
completely and terribly unfair to the very peo-
ple coming to our courts for justice.

I need to emphasize that this restriction
not to look things up or talk about the case,
is not limited to face to face conversations,
written dialogues or even monologues. It in-
cludes every form of electronic communica-
tion. While you are here as a potential or
selected juros; do not use any electronic de-
vice, or media, including cell phones, Inter-
net chatrooms, blogs or Web sites, any social
networking sites or online diaries, to send,
post, text, twitter or receive any information
about this case to or from anyone. This in-
cludes an order not to go to Internet maps or
mapping programs or any other way to
search for or view places discussed in the
trial. It also includes an order not to photo-
graph or videotape any person or events
mvolved in this trial, in the courtroom or
outside hallways.
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As all of you already know, some of what
15 available on the Internet is inaccurate,
misleading or presented in unvelated con-
texts. Information, even if accurate, can be
nflammatory, prejudicial or unrelated to the
issues you are here to decide as neutral, dis-
passionate judges. Also, some information
may simply not be legally permitted on the is-
sues you will be deciding. It is simply not fair
to the parties and to the system, to have even
one juror making a decision based on some-
thing discovered or communicated outside of
this courtroom that the parties never even
knew was deciding or influencing the fate of
their case.

I realize, especially for some of you who
have grown up with the Internet, that
searching the Internet and doing instant re-
search is easy and as routine as breathing.
This jury service may be the only place and
time in your lives when you must not access
the net while you are doing something. It is
available when you are in schools, busi-
nesses, social occasions...anywhere and

everywhere. I also know from many years on
the bench that jurors are more determined
than 1 have ever seen before, to make sure
that they get it right. The right thing in this
courtroom 1s to make sure that all jurors see
and hear all the evidence, at the same time.
This 1s the way to keep this trial fair

I also am guessing that a number of you
have already posted something on the net
about being here on jury service today. That
must be yowr last posting or comment until
you are released from this trial.

Does anyone have any questions about
this?

A compelling judicial admonition is
available online at http://www.ncsc.org
/topics/jury/jury-selection-trial-and-
deliberations/resource-guide.aspx.
Scrolling down this Web site to jury in-
structions provides a link to a video of
Judge Shelton speaking to jurors in a
convincing and persuasive manner.

This is a new world. Not being
prepared can be fatal.
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