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BY MARY CATHERINE WIEDERHOLD
AND ROBERT SMITH

Most attorneys know that a tenant,
like anyone else, is responsible for his or
her dog’s bites. Few tenants, however,
have adequate insurance or other assets
to compensate your client for her
injuries. Another source of compensation
that attorneys should explore is the ten-
ant’s landlord, who will often have insur-
ance or adequate assets to compensate
your client. This article discusses the
landlord’s liability for a tenant’s dog
bite.

Strict liability for dog bites

In 1931, the California Legislature
departed from the common law rule
applied to injuries caused by domestic
animals, and made dog owners strictly
liable for their dogs’ bites. (Civ. Code, §
3342.) At common law, an owner was not
liable for injury caused by his or her ani-
mal unless the owner had knowledge of
the animal’s vicious propensity. Under
Civil Code section 3342, a dog owner is
strictly liable for bites from their animal:
“The owner of any dog is liable for the
damages suffered by any person who is
bitten by the dog while in a public place

or lawfully in a private place, including
the property of the owner of the dog,
regardless of the former viciousness of
the dog or the owner’s knowledge of
such viciousness.” (Civ. Code, § 3342,
subd. (a).) The statute makes an excep-
tion for police officers using dogs to
assist them in their duties. (Civ. Code, §
3342, subd. (b).) It is also not necessary
that a dog’s bite break the skin in order
to impose liability – a bite on the per-
son’s clothing is sufficient to trigger strict
liability under the statute. (Johnson v.
McMahan (1998) 68 Cal.App.4th 173,
174.)
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“Bad dog, no bone!”
Landlord’s liability when a tenant’s dog bites a visitor
is based on negligence principles, not strict liability

See Dog Bite, Next Page
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Common law strict liability

“A common law strict liability cause
of action may also be maintained if the
owner of a domestic animal that bites or
injures another person knew or had rea-
son to know of the animal’s vicious
propensities.” (Priebe v. Nelson (2006) 39
Cal.4th 1112, 1115.) “If [defendant] knew
or should have known of his dog’s vicious
propensities and failed to inform [plain-
tiff] of such facts, he could be found to
have exposed [plaintiff] to an unknown
risk and thereby be held strictly liable at
common law for her injuries. Under such
circumstances, the defense of primary
assumption of risk would not bar [plain-
tiff ’s] claim since she could not be found
to have assumed a risk of which she did
not know.” (Id. at pp. 1115-1116.)

Even a dog’s excessive exuberance
can result in strict liability. “If the posses-
sor knows that his dog has the playful
habit of jumping up on visitors, he will be
liable without negligence when the dog
jumps on a visitor, knocks him down and
breaks his hip.” (Drake v. Dean (1993) 15
Cal.App.4th 915, 922, internal quotations
omitted.) In that case, an older woman
was knocked down by a 65-pound pit bull
when she entered the property to hand
out religious material. She broke her hip
and suffered lacerations. 

Landlord liability for tenant’s dog

While the strict liability provision of
section 3342 on its face applies only to a
dog’s owner, a landlord may still be liable
for a tenant’s dog’s bite under general
principles of premises liability. As
explained below, residential landlords
may be liable if they have knowledge of
the dog’s vicious propensities and the
ability to control the animal’s presence at
the leased property. Commercial land-
lords are obligated to conduct reasonable
inspections for dangerous conditions,
which include tenant’s vicious dogs.
• Landlord found to have liability

Under common-law principles, a
landlord’s duty to third persons injured
on the landlord’s property hinged on 
the person’s status. The landlord had a
higher duty to an invitee (one invited
onto the property for business purposes).

However, the landlord had no duty to a
licensee, such as a social guest at the
property present with the tenant’s per-
mission, nor did the landlord have any
duty to a trespasser. Under the modern
rule, however, both landlord and tenant
are bound by the duty in Civil Code sec-
tion 1714, subdivision (a) to use “ordi-
nary care or skill in the management of
his or her property or person.”

The question, of course, is what
degree of care is owed by a landlord to
control his or her tenant’s animals. A
landlord’s liability depends upon familiar
elements of duty, breach of duty, causa-
tion and damages. “[N]egligence may be
predicated on the characteristics of the
animal which, although not abnormal to
its class, create a foreseeable risk of
harm, As to those characteristics, the
owner has a duty to anticipate the harm
and to exercise ordinary care to prevent
the harm.” (Drake v. Dean (1993) 15
Cal.App.4th 915, 929; see also Civ. Code,
§ 1708.) Under some circumstances, a
landlord can be held negligent when a
tenant’s dog bites a person. For example,
the landlord might have been taking care
of the dog, might have failed to make
repairs to a gate or fence, or may simply
permit the animal to be present on the
premises despite knowledge of its
propensity for biting. Courts will general-
ly find a higher degree of care owed to
minor child tenants, because they are
more likely to lack the capacity and expe-
rience to avoid risks like petting or trying
to play with a strange dog. “It is beyond
dispute that traditional tort principles
impose on landlords a duty to exercise
due care for the resident’s [child’s] safety
in those areas under their control.” (Amos
v. Alpha Property Mgmt. (1999) 73
Cal.App.4th 895, 898.)

Courts have found liability where the
tenant’s dog bit someone and the land-
lord had actual knowledge of the dog’s
viciousness prior to the attack. (Uccello v.
Laudenslayer (1975) 44 Cal.App.3d 504,
514.) In Uccello, the court reversed the
granting of a motion for nonsuit after
the plaintiff ’s opening statement where
the plaintiff ’s opening statement stated
that the evidence would show that the

landlord had actual knowledge of a
vicious dog belonging to a tenant family.
(Id. at pp. 507-509.) The Court, however,
limited the landlord’s liability to situa-
tions in which the landlord had the right
to prevent the presence of the animal on
the premises. (Id. at pp. 511-512.) The
Court apparently relied on a lease provi-
sion that allowed the landlord-defendant
in Uccello to terminate the lease on two
weeks’ notice. “To permit a landlord to
sit idly by in the face of the known dan-
ger to others must be deemed to be
socially and legally unacceptable.”
(Uccello, supra, at p. 512.)

Given that a landlord’s liability for a
tenant’s dog’s bite centers on the land-
lord’s knowledge of the animal’s vicious
nature and ability to control the animal’s
presence, attorneys should explore both
of these issues carefully. As in Uccello,
attorneys should carefully examine a
lease for provisions concerning the ten-
ant’s right to have pets on the leased
premises and the landlord’s ability to ter-
minate the lease without cause. Even
without these provisions, however, a land-
lord may always terminate a lease when
the tenant is “maintaining, committing,
or permitting the existence of a nui-
sance” on the leased property. (Code Civ.
Proc., § 1161, subd. (4).) A nuisance is
“anything which is injurious to health . . .
or is indecent or offensive to the senses,
or an obstruction to the free use of prop-
erty, so as to interfere with the comfort-
able enjoyment of life or property . . . .”
(Civ. Code, § 3479.) One could argue
that a tenant’s vicious dog is a nuisance,
giving the landlord the ability to termi-
nate the lease and control the animal’s
presence. Attorneys should note, howev-
er, that establishing nuisance requires
more than a single act, and likely
requires a pattern of conduct. (See Beck
Development Co., Inc. v. Southern Pacific
Transp. Co. (1996) 44 Cal.App.4th 1160;
see also Ford v. Grand Union Co. (N.Y.
1935) 197 N.E. 266, 268.) Attorneys
should carefully explore and detail the
animal’s history at the premises, as well
as the landlord’s knowledge of any prior
incidents involving the animal. 

Dog Bite, continued from Previous Page

See Dog Bite, Page 10
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The landlord’s liability for a tenant’s
dog’s bites may even extend beyond the
rental property in some instances.
(Donchin v. Guerrero (1995) 34 Cal.App.4th
1832, 1838.) In Donchin, the Court refined

the Uccello court’s holding to require a
two-step analysis in determining the land-
lord’s liability. First, the plaintiff must
establish that the landlord had actual
knowledge of the dog’s vicious nature.

Second, the plaintiff must show that the
landlord could have, by use of ordinary
care, prevented the harm to the plaintiff.
(Id. at pp. 1838-1839.) Importantly, the
court also held that a landlord’s knowl-
edge may be established by indirect evi-
dence, such as a parcel carrier’s testimo-
ny as to the dog’s viciousness and the fact
that the landlord collected rent every
month at the property. (Id. at p. 1839.) 

The threshold for commercial land-
lord liability is somewhat lower, given
that commercial landlords have greater
rights of access to leased premises and an
obligation to conduct reasonable inspec-
tions for dangerous conditions. In Portillo
v. Aiassa, the court affirmed a verdict
finding that although a landlord did not
have actual knowledge of the tenant’s
dog’s viciousness, the landlord could
have learned of the problem with a rea-
sonable inspection. (27 Cal.App.4th
1128, 1134-1135.) In that case, a tenant’s
guard dog bit a delivery person who
delivered beer to the tenant’s business.
(Id. at p. 1132.) The animal’s presence at
the premises and viciousness were well
established, although the landlord
claimed that he had seen the dog inter-
acting with the tenant’s children and the
dog did not appear vicious. (Ibid.) The
court drew a distinction between com-
mercial and residential landlords, basing
its holding on the fact that “[a] lessor
who leases property for a purpose involv-
ing the admission of the public is under
a duty to see that it is safe for the pur-
poses intended, and to exercise reason-
able care to inspect and repair the prem-
ises . . . .” (Id. at p. 1134.) In a commer-
cial context, attorneys should attempt to
ascertain the landlord’s inspection poli-
cies, whether the landlord adhered to
them, and the animal’s prior history at
the premises, in addition to the land-
lord’s actual knowledge of the animal’s
viciousness.
• Landlord found not to have liability

Courts are reluctant to extend liabili-
ty to a landlord when it is shown that he
or she had no knowledge of the animal’s
vicious nature, given that the landlord’s
liability rests on general negligence 

Dog Bite, continued from Page 8
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principles rather than strict liability. For
example, a condominium owner and
owners’ association have no liability when
a tenant’s dog injures another resident
and the owner and management have no
notice of the dog’s propensity for injur-
ing third parties. In that case, a small
dog encountered an elderly tenant,
knocked her down, and caused many
injuries. (Chee v. Amanda Goldt Property
Mgmt. (2006) 143 Cal.App.4th 1360; 
see also Yuzon v. Collins (2004) 116
Cal.App.4th 149.)

In another case, a bank that
became a landlord by way of foreclo-
sure owed no duty to a third party
injured by dogs on the property while
the possessors of the property were
contesting the bank’s unlawful detainer
proceedings and the bank lacked
knowledge of the dogs’ viciousness and
the ability to control the animals’ pres-
ence on the property. (Martinez v. Bank
of America (2000) 82 Cal.App.4th 883,
890-894.)

A court has also held that a plain-
tiff did not establish that an owner of a
rental property knew that her tenant
owned a 100-pound German Shepherd

when it attacked a cable company field
engineer. (Lundy v. California Realty
(1985) 170 Cal.App.3d 813.) In that
case, the tenants were allowed to have a
dog as part of the lease agreement, but
the landlord argued that she never saw
the dog, never went to the property,
and had received no complaints about
the dog. Given the holding in Lundy, it
appears that landlords may be absolved
of liability if the tenant’s dog bites a
third party while the landlord is
attempting to evict the tenant from the
premises or otherwise taking reasonable
steps to eliminate the animal’s pres-
ence.

Conclusion

If your client is bitten by a tenant’s
dog, investigate the landlord’s liability.
Consider especially the landlord’s knowl-
edge of the animal and ability to control
the tenant’s possession of the animal.
Given that a landlord can always evict a
tenant for maintaining a nuisance, there
is a decent chance that the landlord’s
property insurance will have to pay com-
pensation for your client’s injuries caused
by the tenant’s dog.

Mary Catherine Wiederhold
is a litigator specializing 
in tenant issues in San
Francisco and the Bay Area.
She concentrates on cases
involving wrongful eviction,
housing code violations, and
other forms of landlord neg-
ligence. She also has exten-

sive experience in cases involving fire due to
landlord negligence. She is the recipient of the
2014 Attorney of the Year award given by the
AIDS Legal Referral Panel. She also received
the 2010 Housing Justice Award from the 
Bar Association of San Francisco.

She is on the Board of Directors of the
San Francisco Trial Lawyers Association. She
is the Membership co-chair for the Lawyers’
Club of San Francisco Inn of Court. 

    Robert Smith is an associ-
ate attorney at the Law
Offices of Mary Catherine
Wiederhold. A graduate of
Hastings College of the Law,
Robert’s experience includes
working in business law and
landlord-tenant law. 

Dog Bite, continued from Page 10

�

We make establishing
Special Needs Trusts easy

SPECIAL NEEDSCPTT R U S T S

Clients of Any Age
Will Lindahl, MBA, CLPF

Enrollment Director
will@snthelp.com

877-695-6444, Ext. 2

No Minimum Funding

Protect SSI and Traditional MediCal

We go to your firm to the client to facilitate signing.
Trust can be set up in days

““If someone I’m fighting for relies on governmentIf someone I’m fighting for relies on government

““CPT provides a wonderful service. Will is highly competentCPT provides a wonderful service. Will is highly competent
aand professional. He even took the time to personally a"endnd professional. He even took the time to personally a"end

tthe hearing to get the se"lement finalized.”he hearing to get the se"lement finalized.”

aassistance, is elderly, disabled, or I have a question aboutssistance, is elderly, disabled, or I have a question about
protecting them when I win their case, I call Will. He’s anprotecting them when I win their case, I call Will. He’s an
expert and I trust him.”expert and I trust him.”
- Joe Barrett, CAALA 2015 President Elect

Michelle West
Robinson Calcagnie Robinson Shapiro Davis

Wiederhold

Smith



Submit your latest verdict to www.JuryVerdictAlert.com14 Plaintiff | March 2015 | plaintiffmagazine.com

BY JOSEPH T. CROUSE

Conventional wisdom would suggest
that an individual with a mild traumatic
brain injury (TBI) who has returned to
work, perhaps at the same or even greater
compensation, has suffered no lifetime
loss of earning capacity. This is a misper-
ception. The issue before the courts, loss
of earning capacity, addresses “lifetime

compensation” which includes both earn-
ings and worklife expectancy as elements.
Even if an individual has returned to
work earning more money than ever
before, this individual with a mild trau-
matic brain injury has suffered a loss of
earning capacity due to the likely decline
in his or her worklife. The losses in these
cases can range from several hundreds of
thousands of dollars to millions of dollars.

Human capital
In addressing the loss of earning

capacity, it is necessary to measure the
reduction in human capital. Economists
define human capital as the acquisition
of knowledge, skill and understanding as
a result of education, training and expe-
rience that allows an individual to sell his
or her services in the labor market in

See Mild TBI, Page 16
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exchange for compensation. When an
individual suffers from a mild traumatic
brain injury or non-severe cognitive dis-
ability, the individual’s human capital is
normally reduced. The precursors to
human capital are intelligence and physi-
cal ability. It is easy to imagine how a
cognitive disability can impact both 
of these precursors to human capital.
Data emanating from the U.S. Census
Bureau’s American Community Survey
(ACS) tells us that, on average, cognitive
limitations reduce both earnings and
worklife expectancies for workers across
all levels of educational attainment. 

The American Community
Survey 

The U.S. Census Bureau’s American
Community Survey (ACS), the largest

annual survey in the United States, pro-
vides a large variety of statistics on
numerous characteristics for the nation.
Numerous researchers have utilized ACS
data for a wide variety of purposes. The
information provided by ACS concerning
individuals with disabilities is considered
the “gold standard” by most researchers
in examining the earnings and employ-
ment levels for persons with a disability.
The Disability Statistics Rehabilitation
Research and Training Center for
Economic Research on Employment
Policy for Persons with Disabilities 
publishes an annual disability compendi-
um of disability data from the ACS
(Houtenville, Andrew J., and Tony Ruiz.
2012 Annual Compendium of Disability
Statistics. Durham, NH: University of New
Hampshire, Institute on Disability, 2012.).

In cases involving cognitive disabili-
ty, we utilize the 2009-2013 ACS data
where a respondent to the survey answers
the question: “Because of a physical,
mental, or emotional condition does this
person have serious difficulty concentrat-
ing, remembering, or making decisions?”
When a person meets the ACS definition
of cognitive disability, his or her human
capital is typically reduced. The govern-
ment data are clear about persons with a
cognitive disability: 1) when working
year-round, full-time, they earn less, on
average, than their counterparts without
a cognitive disability, and 2) they typically
work less over their lifetime than their
counterparts without a cognitive disability.
The data also allow us to consider severe
cognitive disabilities; a cognitive disability

Mild TBI, continued from Page 14
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is considered severe when problems with
self-care or going outside the home are
also reported. For the purposes of this
article, non-severe cognitive disabilities
are discussed such as those resulting 
from mild traumatic brain injury.

The ACS contains multiple levels of
educational attainment that can be uti-
lized in computing both average earn-
ings figures (13 classifications to be exact)
and worklife expectancy values. For sake
of clarity in presentation, we present only
three levels of educational attainment
(high school graduate, baccalaureate
degree, and professional degree).
Individuals with a professional degree 
are those who received any degree 
with a “D” that is not a Ph.D. (such as:
J.D., M.D., D.D.S., etc.). 

Earnings

Table 1 provides the average earn-
ings figures for both non-disabled and
non-severely cognitively disabled individ-
uals. These earnings figures are statistical
averages for full-time year-round workers

and are stated in 2015 dollars. As is
apparent, cognitive disability significant-
ly reduces earnings for males across vari-
ous levels of educational attainment.
When the level of educational attain-
ment increases, it is not surprising that
the disability decrement increases as
well. This may be because with higher
levels of education, we use our mind
more at the job (remembering, concen-
trating, making decisions, etc.) and cog-
nitive disability has a greater impact.
These figures all pertain to non-severe
disabilities. The disability effect would be
much greater if the data pertained to a
severe disability.

As shown in Table 1, females typical-
ly earn 60 percent to 80 percent of what
males earn depending on their level of
educational attainment. The reason for
this is twofold: the effects of the compo-
sition of the labor force being male-
dominated several decades ago and gen-
der discrimination. Since females worked
less several decades ago, older female
workers in the sample are biasing the

numbers downward. The good news is
that the gap in wages is closing. It may
be preferable to utilize “All Person
Dollars” for the earnings of all workers
of a particular level of educational
attainment when a statistical earnings
figure is used as a proxy for a female’s
pre-injury and/or post-injury earning
capacity.

Worklife expectancy

An individual’s worklife expectancy
is the “how long” of lifetime earnings. It
tells us the number of years of future
earnings that should be considered when
estimating a loss. A worklife expectancy
could be assumed (to Social Security or
retirement age) but that is usually inaccu-
rate. Instead, worklife expectancy can be
statistically measured. Worklife expectan-
cy, when statistically measured, is an aver-
age that combines the probabilities of
life, participation in the labor force, and
employment rates. It adjusts for periods
when an individual may be out of the
labor force. It is driven by variables such
as age, gender, education, and disability
status.

Table 2 provides worklife expectancy
values for persons with no disability and
persons with a non-severe cognitive dis-
ability as defined by the ACS. The work-
life expectancy values take into account
periods of unemployment and life events
where an individual may not be in the
labor force or employed. Worklife
expectancy tends to increase with higher
levels of education. Individuals with a
non-severe cognitive disability experience
a substantial decline in worklife
expectancy as shown in Table 2. 

The statistically average female has a
lower worklife expectancy than the statis-
tically average male. It is important to
consider a female’s pattern of employ-
ment to determine whether a female
exhibits a pattern of work most like that
of the average female or average male.
Otherwise, it would be unfair to reduce a
female’s worklife expectancy by 4 to 5
years simply because she is female when
she exhibits a work pattern most like that
of a typical male.

Mild TBI, continued from Page 16
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Table 1: Earnings for Full-Time Year-Round Workers
Non-Disabled Non-Severe Cognitive Disability

Males
High School Graduate $48,809 $40,168
Baccalaureate Degree $92,075 $69,447
Professional Degree $183,626 $108,188
Females
High School Graduate $35,552 $30,982
Baccalaureate Degree $63,305 $49,142
Professional Degree $121,800 $84,604

Table 2: Worklife Expectancies for 35-Year-Old Persons
Non-Disabled Non-Severe Cognitive Disability

Male Worklife Expectancy
High School Graduate 25.0 yrs. 15.6 yrs.
Baccalaureate Degree 28.0 yrs. 15.4 yrs.
Professional Degree 32.1 yrs. 16.9 yrs.
Female Worklife Expectancy
High School Graduate 21.7 yrs. 10.3 yrs.
Baccalaureate Degree 24.1 yrs. 14.9 yrs.
Professional Degree 27.7 yrs. 17.9 yrs.
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Loss of future earning
capacity 

In estimating the loss of future earn-
ing capacity, an analyst can choose to use
the individual’s actual pre-injury and
post-injury earnings, or a proxy such as
the statistical average earnings for an
educational group as is presented in
Table 1. However, in some cases an indi-
vidual has earned the same dollar figure
both pre-injury and post-injury. In this
case, an analyst can account for the prob-
able diminution of earnings over time by
assuming the injured individual’s pre-
injury earning capacity is 24.6 percent
greater than his current post-injury 
earnings. This is because the difference
between the earning capacity of a male
with no disability and one with a non-

severe cognitive disability is 24.6 percent.
Another way to analyze this case is to uti-
lize the same dollar figure for both the
pre-injury and post-injury earnings fig-
ures. In this case, the expert believes
both the pre-injury and post-injury earn-
ings figures have demonstrated a suffi-
cient number of years and are a reason-
able representation of the individual’s
capacity to earn money. There is still a
substantial loss of earning capacity due to
the reduction in worklife expectancy. 

Table 3 (on Page 22) presents the
loss of future earning capacity for 35-
year-old persons with cognitive disability
under scenarios that consider both the
worklife and earnings reduction and in
scenarios that consider only the worklife
reduction. If we take for instance, a 

35-year-old male with a professional
degree who has suffered a mild traumatic
brain injury and is non-severely cogni-
tively disabled, the loss of future earning
capacity can be calculated. First, let’s con-
sider that his earnings both pre-injury
and post-injury are best represented by
the statistical average for 35-year-old
males with a professional degree:
$183,626 pre-injury and $108,188 post-
injury as in Table 1. Next, his worklife
expectancy is calculated as 32.1 years
pre-injury and 16.9 years post-injury as
in Table 2. His loss of lifetime expected
earnings is calculated by finding the dif-
ference between multiplying his pre-
injury earning capacity by his pre-injury
worklife expectancy and multiplying his

Mild TBI, continued from Page 18
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post-injury earning capacity by his 
post-injury worklife expectancy. 
This is completed as follows: Loss =
($183,626 X 32.1 years) – ($108,188 X
16.9 years) = $4,066,017. All of the loss-
es that consider both worklife reduction
and earnings reduction are calculated in
this manner. 

Now let us suppose that this same
male earns the same dollar figure post-
injury as he does pre-injury, and as a
result the expert concludes that his post-
injury and pre-injury earning capacity
figures can reasonably be represented as
the same dollar value. In this case, the
loss results from considering the reduc-
tion in worklife expectancy. His loss of
lifetime expected earnings is calculated
by finding the difference between his
pre-injury worklife expectancy and post-
injury worklife expectancy, and then
multiplying this figure by his earning
capacity that is held constant in both the
pre-injury and post-injury scenarios. 

This is completed as follows: Loss =
(32.1 years – 16.9 years) X ($183,626) =
$2,791,115. All of the losses that consid-
er only worklife reduction are calculated
in this manner. It is important to note
that fringe benefits should also be con-
sidered, and for sake of simplicity have
not been presented in this article. In
addition, if the analyst utilizes either a
net negative or a net positive discount
rate, these calculations become more
complicated when the loss is discounted
to present value. The net neutral dis-
count (total offset) approach is the one
best supported by historical data and the

approach assumed by these loss calcula-
tions. 

Table 3 clearly shows that substantial
losses result when only the probable
reduction in worklife is considered.
Clearly, an individual that goes back to
work earning the same money as before
injury suffers a loss of future earning
capacity. 

Case Study: Knitowski v. Gundy

A recent appellate court decision,
Knitowski v. Gundy and State of New Jersey
and John Glover, provides a good frame-
work from which to think about earning
capacity loss (Knitowski v. Gundy and State
of New Jersey and John Glover, 2011 N. J.
Super. Unpub. LEXIS 2797 (N.J. Super.
2011)). While traveling on the highway,
Mr. Knitowski was forced to swerve to
avoid another vehicle. As a result of
swerving, his vehicle collided with a trac-
tor trailer. Mr. Knitowski was flown to a
hospital and was diagnosed with multiple
facial fractures, traumatic brain injury
and post-traumatic seizures. 

The medical doctor opined to the
permanency of his cognitive impair-
ments. He earned around $800,000 in
his last full year of employment prior to
the injury. After the injury he earned
$1.2 million, $1.3 million and $1.4 mil-
lion in the three subsequent years. Even
though he is now earning more, he still
suffered an earning capacity loss as a
result of the injury. 

The attorney in this case went after
the probable reduction in Mr. Knitowski’s
worklife expectancy. His future worklife

was likely reduced as a result of the per-
manent cognitive impairment. There is
an interaction effect of disability and the
aging process. Disabled individuals tend
to retire sooner and become less produc-
tive in their work causing them to lose
their current employment sooner than
their non-disabled counterparts. The jury
awarded future economic loss damages of
$3.6 million in this case based on the
reduction of worklife expectancy. The
appellate court affirmed the trial court’s
decision allowing the expert’s testimony
based on reduced worklife expectancy for
disabled individuals emanating from ACS
data. The judge concluded that the
plaintiff ’s reduced worklife expectancy
was based upon an accepted methodolo-
gy and reliable data (the same source as
that presented in this article). 

Conclusion 

The probable reduction in worklife
expectancy for individuals with mild
traumatic brain injury leads to a substan-
tial loss of future earning capacity even
when the individual returns to work
earning the same or greater amount of
money than prior to injury. This conclu-
sion is supported by the best available
disability data emanating from the U.S.
Census Bureau’s American Community
Survey. 

Joseph T. Crouse,
Ph.D., M.B.A. is a 
Labor Economist with
Vocational Economics,
Inc. based in the Las Vegas,
NV office of the firm. He
functions as an expert wit-
ness and consultant in cases
involving personal injury,
wrongful death, and wrongful termination.
He received his Ph.D. in economics from
University of Nevada, Reno, an M.B.A. from
Frostburg State University, and a M.A. in
Human Sciences from Hood College. He may
be reached at 800-227-0198 or via email to
josephc@vocecon.com.
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Table 3: Loss of Future Earning Capacity for 35-Year-Old Persons with Cognitive
Disability
Considering both Worklife Reduction & Earnings Reduction

Males Females
High School Graduate $593,604 $452,364
Baccalaureate Degree $1,508,616 $793,435
Professional Degree $4,066,017 $1,859,448
Considering only Worklife Reduction
High School Graduate $458,805 $405,293
Baccalaureate Degree $1,160,145 $582,406
Professional Degree $2,791,115 $1,193,640
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BY JASON IBEY

Tired of receiving unwanted robo-
calls to your cell phone? In 1991,
Congress enacted the Telephone
Consumer Protection Act, 47 U.S.C. §
227 et seq. (“TCPA”). As one court
explained, “[t]he TCPA is a remedial
statute that was passed to protect con-
sumers from unwanted automated tele-
phone calls.” (Gager v. Dell Fin. Servs.,
LLC, 727 F.3d 265, 271 (3d Cir. Pa.
2013).)1

Telephone calls, and even text mes-
sages, placed using an automatic tele-
phone dialing system (“ATDS”) or an
artificial or prerecorded voice to a num-
ber assigned to certain services, such as a
cellular telephone service, are unlawful
unless “prior express consent” of the
called party has been obtained. Prior
express consent, therefore, serves as an
affirmative defense to TCPA claims

under section 227(b)(1)(A).2 But what is
prior express consent? This article sheds
light on both present and prior meanings
of prior express consent.

Statutory text of The TCPA

The principal defense asserted by
defendants in TCPA litigation is prior
express consent.3 However, the statute
itself does not define “prior express 
consent,” which leaves the term open 
to interpretation by the Federal
Communications Commission (“FCC”)
and the courts. Over time, this lack of a
definition resulted in an unsurprising
amount of differently articulated stan-
dards.

1992: Voluntary provision of
one’s cellular telephone number

Shortly after the statute was enacted,
the FCC issued a ruling in 1992 stating,
“[p]ersons who knowingly release their

phone numbers have in effect given their
invitation or permission to be called at
the number which they have given,
absent instructions to the contrary.”4

Some courts held the FCC was attempt-
ing to define “prior express consent”.5

However, the express text of the TCPA
requires “express consent,” which led
other courts to take a contrary view that
the FCC was not offering a definition of
“prior express consent,” because implied
consent will not suffice.6 Interestingly,
the FCC promulgated a 1995 rule con-
cerning the sending of facsimiles that
stated: “[w]e do not believe that the
intent of the TCPA is to equate mere dis-
tribution or publication of a telephone
facsimile number with prior express per-
mission or invitation to receive such
advertisements…”).7 Regardless, 1992,
and 1995, was a long time ago in TCPA
jurisprudence. The prior standards have

See TCPA, Page 26
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significantly changed since the early rul-
ings on the definition of “prior express
consent,” and the definitions that follow
are the current state of the law.

2008: Voluntary provision of
one’s cellular telephone number
during the transaction that
resulted in the debt

In 2008, the FCC clarified that prior
express consent to place “debt collection”
calls to cellular telephone numbers
requires that the “[1] wireless number
was provided by the consumer to the
creditor, and [2] that such number was
provided during the transaction that
resulted in the debt owed.”8 Providing an
example, the FCC stated, “the provision
of a cell phone number to a creditor, e.g.,

as part of a credit application, reasonably
evidences prior express consent by the
cell phone subscriber to be contacted at
that number regarding the debt.”9

This was a much clearer explanation
of what it means to obtain prior express
consent in prior rulings, at least as far as
it concerns calls in the debt collection
context. The FCC final rulings are bind-
ing on the courts unless invalidated pur-
suant to the Administrative Orders
Review Act, more commonly known as
the Hobbs Act.10 As explained by the
Ninth Circuit Court of Appeal in Meyer v.
Portfolio Recovery Assocs., LLC, 707 F.3d
1036, 1042, “[p]ursuant to the [2008
TCPA] FCC ruling, prior express consent
is consent to call a particular telephone
number in connection with a particular

debt that is given before the call in ques-
tion is placed.”

Following the 2008 ruling, at least
one court held debt collection calls were
not placed with the requisite prior express
consent of the called party where the cell
phone number was not provided in con-
nection with the existing debt but rather
sometime afterwards in an effort to close
the account of the intended recipient of
the debt collection calls. (See Nigro v.
Mercantile Adjustment Bureau, LLC (2d Cir.
N.Y. 2014) 769 F.3d 804, 806-807 (the
plaintiff “provided his number long after
the debt was incurred and was not in any
way responsible for – or even fully aware
of – the debt,” and therefore, the plaintiff

See TCPA, Page 28
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that the consumer will receive future calls
that deliver prerecorded messages by or
on behalf of a specific seller; and (2) after
receiving this information, agree unam-
biguously to receive such calls at a tele-
phone number the consumer designates.
In addition, the written agreement must
be obtained ‘without requiring, directly
or indirectly, that the agreement be exe-
cuted as a condition of purchasing any
good or service.’”13

The reason for this ruling is that
“consumers who provide a wireless phone
number for a limited purposes – for serv-
ice calls only – do not necessarily expect
to receive telemarketing calls that go
beyond the limited purpose for which
oral consent regarding service calls may
have been granted.”14

The February 2012 ruling also refers

to “unambiguous consent” when stating,
“should any question about the consent
arise, the seller will bear the burden of
demonstrating that … unambiguous con-
sent was obtained.”15 Although the FCC
seems to have been focusing on which
party bears the burden of proof regard-
ing the consent defense, the “unambigu-
ous consent” language further supports
the position that implied consent (which
is sometimes argued by TCPA defen-
dants) is inadequate to avoid liability. 
If the FCC meant that, back in 1992,
implied consent was sufficient for the
consent defense under the TCPA, that 
no longer appears to be true. 

This FCC ruling did not change the
standard for prior express consent as it
concerns calls or text messages for non-
marketing purposes, such as notification

purposes. Those types of calls are still
governed by the lesser “prior express
consent” standard. Additionally, it is
important to note that for debt collection
calls, prior express consent still requires
the cell phone number be provided dur-
ing the transaction that resulted in the
debt owed, pursuant to the FCC’s 2008
ruling, since the 2013 ruling focused on
marketing calls. 

2014: For non-marketing calls,
voluntary provision of one’s
cellular telephone, but context
matters

With the issuance of the FCC’s
GroupMe declaratory ruling in March of
2014,16 the FCC removed any doubt that
context is important to the consent
defense; the scope of the consent mat-
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“did not consent to the calls”).

2009: Clear and unmistakably
stated consent in the Ninth
Circuit

In 2009, looking to a dictionary defi-
nition, the Ninth Circuit Court of Appeal
in Satterfield v. Simon & Schuster, Inc. (9th
Cir. Cal. 2009) 569 F.3d 946, 955 held
that express consent means consent that

is “clearly and unmistakably stated.”
Since then, numerous courts adopted this
pronouncement as a definition of prior
express consent for TCPA purposes.11 See
e.g., Lemieux v. Schwan’s Home Serv. U.S.
Dist. LEXIS 127032,*18 (S.D. Cal. Sept.
5, 2013). However, the court in Baird v.
Sabre Inc. (C.D. Cal. 2014) 995 F. Supp.
2d 1100, 1107 (disagreed that the
Satterfield Court defined prior express
consent, and stated, “[w]hile the court
mentioned the dictionary definition of
‘express consent’ in support of its conclu-
sion that a person’s consent to receive
calls from one business does not consti-
tute consent to receive calls from a differ-
ent business, the issue of whether the
mere act of providing a cellphone num-
ber constitutes ‘express consent’ did not
arise in Satterfield.”

Despite the Baird opinion, the
Satterfield decision remains an important
guide for analyzing the affirmative
defense of prior express consent in 
Ninth Circuit TCPA cases.

February 2012: Prior express
written consent, for marketing
calls

In its February 15, 2012, declaratory
ruling, the FCC effectuated a major
change to the consent requirement as it
concerns marketing calls and text mes-
sages. Companies must now obtain
“prior express written consent” to contact
cellular and residential telephones for
marketing purposes by means that would
otherwise be prohibited. 

The FCC stated, “[b]ased on sub-
stantial record support and evidence of
continued customer frustration with
unwanted, telemarketing robocalls …,
[the FCC] require[s] prior express 
written consent for all telephone calls
using an automatic telephone dialing sys-
tem or a prerecorded voice to deliver a
telemarketing message to wireless num-
bers and residential lines.”12

Furthermore, the FCC went on to
require written consent “must be signed
and be sufficient to show that the con-
sumer: (1) received ‘clear and conspicu-
ous disclosure’ of the consequences of
providing the requested consent, i.e.,

TCPA, continued from Page 26



Submit your latest verdict to www.JuryVerdictAlert.com

ters. This makes practical sense, as a per-
son may give express consent for one
type of calls (i.e., informational calls) but
not others (i.e., marketing calls). As
explained by the court in Kolinek v.
Walgreen Co., 2014 WL 3056813,* (N.D.
Ill. July 10, 2014), “the Court should
have taken from the 2012 Order an indi-
cation that the FCC considers the scope
of a consumer’s consent to receive calls to
be dependent on the context in which it
is given – contrary to what the Court had
seen in the 1992 Order as a general rule
that consent for one purpose means con-
sent for all purposes. Any doubt in this
regard is removed by the GroupMe
Order, issued after the Court’s February
2014 ruling.”). 

Voluntary provision of one’s cell
phone number remains a requirement of
prior express consent, however, courts
should take into consideration the scope
of the consent given. Thus, disclosing
one’s cell phone number does not mean
that the individual has consented to be
contacted at that number for any and all
purposes. This should be no surprise, as
the FCC treats calls differently depend-
ing on whether they concern debt collec-
tion (the 2008 ruling) or marketing (the
2013 ruling). 

Conclusion and recommendations

Despite the changing standards of
prior express consent over time, one
thing remained constant: the voluntary
provision of one’s cell phone number is
necessary, but is not necessarily sufficient
to confer “prior express consent” under
the TCPA. 

Consumers should be aware that
they may place limitations on the scope
of their consent, and should do so in
writing whenever they provide their
cell phone number to a company or
organization. If there is no option to
place a limitation on the scope of con-
sent, or to decline consent to automat-
ed calls or text messages (such as a per-
son may find when filling out a credit
card or membership application using
an online form), it may be a good idea
to revoke17 or limit consent in writing
shortly after disclosing the cell phone

number and to keep a personal 
record.

To help ensure compliance, compa-
nies would be wise to seek, and actually
obtain, prior express written consent to
place calls and/or send text messages for
specific purposes. Even back in 2008, the
FCC encouraged creditors “to include
language on credit applications and
other documents informing the con-
sumer that, by providing a wireless tele-
phone number, the consumer consents to
receiving autodialed and prerecorded
message calls from the creditor or its
third party debt collector at that num-
ber.”18  Companies may also wish to place
the initial call by means of a live person,
obtain consent or verify consent, and
then place subsequent calls by automated
means, if desired. See Breslow v. Wells
Fargo Bank, N.A. (S.D. Fla. 2012) 857 F.
Supp. 2d 1316, 1322 (“[T]he moral is
that companies who make automated
calls bear the responsibility of regularly
checking the accuracy of their account
records or placing intermittent live 
verification calls.”).

Calls placed in violation of the TCPA
are worth $500 per call or $1,500 per
call placed knowingly or willfully without
consent. The TCPA also provides for
injunctive relief prohibiting further
unlawful calls. 

Jason A. Ibey is an associ-
ate attorney at Kazerouni
Law Group, APC, practicing
in the area of consumer rights
with a focus on claims under
the Telephone Consumer
Protection Act. Jason is
licensed to practice law in the
State of California, including

all federal district courts in California. He
received his law degree with high honors from
Whittier Law School in 2012.
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Dist. LEXIS 102572, *11 (S.D. Cal. July 24, 2014) (“the
Court concludes that Defendant has the burden of proof to
show prior express consent”).
12 27 F.C.C.R. at 1838 ¶ 20.
13 27 F.C.C.R. at 1844, ¶ 33.
14 Id. at 1839, ¶ 24. 
15 Id. at 1844.
16 In re Group Me/Skype Communications S.A.R.L. Petition for
Expedited Declaratory Ruling, 29 FCC Rcd 3442, 2014 WL
12607 (2014).
17 See Gager, supra, 727 F.3d at 270 (“Our holding that the
TCPA allows consumers to revoke their prior express consent
is consistent with the basic common law principle that con-
sent is revocable.”); Gutierrez v. Barclays Group, 2011 U.S.
Dist. LEXIS 12546, *11 (S.D. Cal. Feb. 9, 2011) (“this Court
agrees with Plaintiffs that prior express consent may be
revoked orally and need not be in writing.”).
18 23 FCC Rcd at 565.
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control. Cities in California with rent con-
trol and eviction control are Berkeley,
Beverly Hills, Campbell, East Palo Alto,
Fremont, Hayward, Los Angeles, Los
Gatos, Oakland, Palm Springs, San
Francisco, San Jose, Santa Monica,
Thousand Oaks, and West Hollywood.
(Department of Consumer Affairs,
California Tenants – A Guide to Residential
Tenants’ And Landlords’ Rights and
Responsibilities (2012), http://www.dca.ca.gov/
publications/landlordbook/catenant.pdf.) 

In these cities, residential landlords
of rent-controlled units can only raise 
an existing tenant’s rent once every 
12 months by an amount set by the local
rent board. Such ordinances have provi-
sions for higher increases under certain
circumstances such as when capital
improvements are necessary, upon 

special application. The rent on a con-
trolled unit can be reset to market rates
once the unit is vacant. Over time, a gap
opens up between the market value of
the rent-controlled unit and the con-
trolled rent, which generally only increas-
es 1 to 2 percent annually. In rent con-
trolled jurisdictions, the tenant builds
“equity” in her tenancy as the disparity
between the market value of the unit and
the controlled rent increases over time. 

Most rent-controlled jurisdictions also
have eviction control laws. Eviction control
restricts a landlord’s ability to recover pos-
session of a unit. Landlords of eviction-
controlled units can only evict for explicit
reasons enumerated in the statute (i.e.,
non-payment of rent, creating a nuisance)
and not at the landlord’s discretion. These
laws operate together to protect a tenancy

and ensure that tenants are not forced to
vacate because rents are raised too high or
through no fault of their own.

Individual landlords and landlord
organizations have challenged the consti-
tutionality of many rent ordinances.
However, the California Supreme Court
has generally held that rent-control
measures survive Constitutional scrutiny,
as they are a legitimate exercise of
municipal police powers as long as they
are rationally related to a legitimate gov-
ernment interest. (Birkenfeld v. City of
Berkeley (1976) 17 Cal.3d 129, 158; Santa
Monica Beach, Ltd. v. Super. Ct. (Santa
Monica Rent Control Board) (1999) 19
Cal.4th 952, 962).) Many goals have been
recognized as legitimate and rational by
the California Supreme Court, including:
Protecting low income tenants; equalizing
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BY JOSEPHINE L. ALIOTO

AND AARON H. DARSKY

Many Californians have a general
understanding of rent ordinances and
rent-control regulations, but rent ordi-
nances are constantly evolving. As resi-
dential rents soar, some unscrupulous
property owners and managers use a pas-
sive-aggressive approach to maintenance
in order to oust their long-term rent-con-
trolled tenants from their homes. This
article discusses how many jurisdictions
have added “Tenant Harassment”
statutes to up the ante for landlords who
try to oust their tenants by failing to
make necessary repairs.

Tenant Harassment statutes essen-
tially add the element of bad faith or
improper motive to common tenant caus-
es of action such as breach of the warran-
ty of habitability, breach of the warranty
of quiet enjoyment or nuisance. In
return, the statutes provide additional
damages, such as attorney fees, statutory
penalties, treble damages and criminal
liability. 

The evolution of rent control

The international community has
recognized that adequate housing is a
basic human right. (The 1948 Universal
Declaration of Human Rights, Article
25(1); The 1966 International Covenant
on Economic, Social and Cultural Rights,
Article 11.) However, with surging rental
prices and a lack of affordable housing,
there is no question that many Americans
are without adequate housing. In fact, a
lack of affordable housing is the leading
cause of homelessness in most American
cities. (The United States Conference 
of Mayors, Hunger and Homelessness
Survey: A Status Report On Hunger And
Homelessness In America’s Cities – A 25-City
Survey (Dec. 2014).) 

There is no question that there is a
housing shortage in cities across
California, and that the Bay Area has
been hit the hardest. A mere 8.6 percent
of all housing units in California are
vacant. This has a direct and adverse
effect on current market rental rates. 
Not surprisingly, almost 70 percent of

Californians expend more than 25 per-
cent of their income on rent, while 50
percent of Californians expend more
than 35 percent. (U.S. Census Bureau,
2009-2013 5-Year American Community
Survey, Selected Housing Characteristics
(2014).) The data is based on the 2009-
2013 U.S. Census Bureau’s community
survey and the housing crisis has only
worsened since 2013.

In non-rent-controlled jurisdictions,
landlords can raise the rent after a lease
term expires or on short notice with
month-to-month tenants. (Cal. Civil
Code, § 827 (b).) So long as landlords
provide proper notice, they can increase
the rent to virtually any amount. Further,
landlords in non-rent-controlled jurisdic-
tions can also evict tenants for any pur-
pose as long as they give proper notice,
with few exceptions. (Code Civ.Proc., §
1161, et seq.) The landlord may then
immediately re-rent the same unit to
someone else. 

To address housing shortages, many
cities in California have enacted some
form of rent control and/or eviction 
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the bargaining positions of landlords and
tenants; and protection of consumer wel-
fare. (Rutter Group, California Practice
Guide: Landlord-Tenant (Rutter Grp. 2006)
[5:37].)

Not all rent ordinances are 
created equal

There are many differences between
rent ordinances in California. First,
although rent-control laws prohibit land-
lords from increasing a tenant’s rent at
their will, all rent-control laws contain
one or more exceptions that allow land-
lords to apply for increases above the
maximum allowable increase for delin-
eated reasons such as capital improve-
ments (Oakland, San Francisco, Santa
Monica, Berkeley) or even to yield fair
return on investment (Berkeley, Oakland,
Los Angeles, Santa Monica, West
Hollywood). (Rutter Group, California
Practice Guide: Landlord-Tenant, supra, [5:
Apendix A].) Further, local ordinances
that once prohibited landlords from rais-
ing rents even after a unit had become
vacant (Berkeley, Santa Monica, Cotati,
East Palo Alto and West Hollywood) were
invalidated by the Costa-Hawkins Rental
Housing Act, discussed below. 

Unfortunately, not all rental units
are covered by their local rent-control
ordinance. Most rent ordinances only
apply to multi-unit residential rental
property based on the year the unit
obtained a certificate of occupancy
(before June 13, 1979 for San Francisco;
January 1, 1983 for Oakland; or April
10, 1979 for Santa Monica) in addition to
whether the owner also lives on the prop-
erty, whether the units are owned by non-
profit organizations, or whether the unit
has been substantially renovated. It is
important to know which units are
exempt from the rent ordinance in the
jurisdiction your client resides in to be
able to ascertain the kind of damages you
will be able to seek for the client. 

Costa-Hawkins Rental Housing
Act: Legislature’s weakening of
local rent-control ordinances

In reaction to the adoption of local
rent-control ordinances, the California

State Legislature passed the Costa-
Hawkins Rental Housing Act in 1995,
which established mandatory statewide
guidelines for local regulation of residen-
tial rental rates. (Civ. Code, § 1954.50 et
seq.) Specifically, the Costa-Hawkins
Rental Housing Act allows owners to set
the rental price of vacant units, allows
owners to set a new rent when the last
“original” occupant no longer perma-
nently resides in the unit, prohibits rent-
control ordinances from applying to any
buildings constructed after February 1,
1995, and completely exempts all single-
family homes and condominiums from
rent control where the tenancy began 
on or after January 1, 1996. (Ibid.) 

Unfortunately, the effect of the Costa-
Hawkins Act has been far-reaching, invali-
dating many provisions of rent-control
ordinances and has left many tenants vul-
nerable to the whims of their landlords.

Again, it is important to ascertain
whether your potential client’s unit is
exempted under the Costa-Hawkins
Rental Housing Act.

Loss of use damages: Future
damages when a rent-
controlled tenant is forced 
to vacate

Our practice focuses on tenants who
are constructively evicted. This occurs
when a landlord does not perform neces-
sary repairs or maintenance and allows
substandard conditions to exist in breach
of the warranty of habitability or quiet
enjoyment of the premises. If a tenant is
ousted from a long-term rent-controlled
unit under these circumstances, a major
element of damages is the future “loss of
use” of a rent-controlled apartment. 

“The damages recoverable for
wrongful eviction, actual or constructive,
include whatever amounts are necessary
to compensate the tenant for the detri-
ment proximately caused by the eviction
or likely to result therefrom.” (Stoiber v.
Honeychuck (1980) 101 Cal.App.3d 903,
926; quoting 42 Cal.Jur.3d, Landlord
and Tenant, § 132, p. 155-156.) In
Castillo v. Friedman, a sham relative-move-
in case in a rent-controlled jurisdiction,
the Court affirmed the trial judge’s

determination that, “. . .plaintiff ’s loss
can best be measured by the difference
between market value and the rent-
controlled rate of the subject premises.. . .”
(Castillo v. Friedman (1987) 197
Cal.App.3d Supp. 6, 20-21.) This is not
based on what rent the client’s landlord
actually ends up re-renting the unit for as
“. . . the fact that defendant hoped to
rent the subject premises for the sum of
$565 per month does not constitute sub-
stantial evidence of the market rental
value of said premises.” (Castillo v.
Friedman (1987) 197 Cal.App.3d Supp.
21.) A real estate appraiser can deter-
mine the fair market value of the unit
and will act as Plaintiff ’s real-estate
appraisal expert for trial purposes. 

This formula is in accordance with
age-old contract principles: “[The] meas-
ure of damages for breach of lease is an
amount which will compensate the
aggrieved party for all the detriment
caused by the breach or which in the
ordinary course would likely result.” (Civ.
Code, § 3300; Guntert v. City of Stockton
(1976) 55 Cal.App. 131, 142.) This “loss
of use” measure also corresponds to the
damage formula employed when a land-
lord breaches a duty to put a tenant in
possession of a leasehold. That measure
is “the difference between the agreed
rent and the rental value of the premises
for the lease term.” (Foreman & Clark
Corp. v. Fallon (1971) 3 Cal.3d 875.)

Wrongful eviction general damages
include the “present cash value of the
lost future possessory interest in the rent-
controlled apartment.” These damages
“can be estimated but not fixed… and
are nonetheless awarded because they are
considered a natural and proximate
results of the eviction.” (Beeman v. Burling
(1990) 216 Cal.App.3d 1586, 1600, quot-
ing Stillwell Hotel Co. v. Anderson (1935) 4
Cal.2d 463, 468-469.) 

Thus, the loss of use damage is
equal to the difference between the fair
rental value of the premises and the rent-
controlled rent. This number is common-
ly expressed as a monthly rent differen-
tial. A jury would then decide how long a
tenant would have remained in the unit,
absent the habitability issues that drove
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the tenant away. It is not hard to imagine
that a rent-controlled tenant with an estab-
lished tenancy and stable employment
(especially one who already lived in the
unit for five or more years) would have
remained in the unit for five or ten more
years. This damage can quickly add up.

Tenant harassment statutes

The “loss of use” damage is available
in all rent-controlled jurisdictions for the
breach of the warranty of habitability, the
breach of the covenant of quiet enjoy-
ment or other causes of action based on
constructive eviction. In reality, an ousted
tenant has an uphill battle when suing
for constructive eviction. First, the tenant
has to relocate at a significantly increased
rent, and pay the appropriate security

deposit. Even if a tenant is successful and
recovers $100,000 for being improperly
ousted, that money is shared with a con-
tingency attorney who is entitled to sig-
nificant fees and costs. However, unless
the tenant’s lease provides for attorney
fees and costs to the prevailing party, a
tenant will not be entitled to attorney
fees from a landlord under an ordinary
rent ordinance. Fortunately, a select few
local ordinances have gone a step further
in protecting the rights of tenants by
expanding their rent control and eviction
control protections and adding height-
ened damages and statutory penalties.
San Francisco and Oakland’s “Tenant
Harassment” ordinances are most potent,
providing treble damages and attorney
fees to tenants whose landlords breach

the warranty of habitability in “bad
faith.” They also provide alternative
statutory penalties of $1,000 per occur-
rence and make violation of the statute a
misdemeanor. 
• San Francisco − In 2008, San
Francisco voters passed Proposition M,
which added Section 37.10B, “Tenant
Harassment” to San Francisco’s
Administrative Code. Section 37.10B
provides for treble damages and attorney
fees to a prevailing plaintiff (but not a
defendant) when a landlord commits one
of 15 delineated acts in bad faith against
a protected tenant. Unfortunately, units
exempt under the rent-control ordinance
are not protected by San Francisco’s ten-
ant harassment ordinance (i.e., units that
obtained a certificate of occupancy after
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June 13, 1979, subsidized housing, 
condos and single family homes).
Prohibited acts include: Interrupting,
terminating or failing to provide hous-
ing services required by contract or by
State, County or local housing, health or
safety laws; Failing to perform repairs
and maintenance required by contract
or by State, County or local housing,
health or safety laws; failing to exercise
due diligence in completing repairs and
maintenance once undertaken or failing
to follow appropriate industry repair,
containment or remediation protocols
designed to minimize exposure to noise,
dust, lead, paint, mold, asbestos, or
other building materials with potentially
harmful health impacts; interfering with
a tenant’s right to quiet use and enjoy-
ment of a rental housing unit as that
right is defined by California law; and
interfering with a tenant’s right to 
privacy.

San Francisco’s ordinance also con-
tains a catch-all provision prohibiting
“other repeated acts or omissions of such
significance as to substantially interfere
with or disturb the comfort, repose,
peace or quiet of any person lawfully
entitled to occupancy of such dwelling
unit and that cause, are likely to cause, or
are intended to cause any person lawfully
entitled to occupancy of a dwelling unit
to vacate such dwelling unit or to surren-
der or waive any rights in relation to
such occupancy. (San Francisco
Administrative Code, Chapter 35, §
37.10B(a).) 

This statute is extremely powerful. A
landlord acting in bad faith can have a
modest verdict trebled and be saddled
with Plaintiff ’s attorney fees and costs.
That is exactly what happened in Hurtado
v. Segura, Case No. CGC 12-517315,
where a San Francisco Superior Court
Judge awarded $400,000 in attorney fees
after a jury awarded damages of approxi-
mately $100,000 trebled for the land-
lord’s violation of the San Francisco
Tenant Harassment Statute. 
• Oakland − In response to “. . . rising
rents, caused in part by the spillover 
of increasingly expensive housing costs 
in San Francisco. . . ,” Oakland’s city

council recently passed the “Tenant
Protection Ordinance” (“TPO”) to com-
bat increasing complaints from tenants
claiming landlord harassment. (Oakland
Municipal Code, Chapter 8.22, Article V,
§ 8.22.600 et seq.) Unlike San Francisco’s
harassment ordinance, Oakland’s TPO
applies to all units protected under the
local eviction control ordinance, so it
includes single family homes (construct-
ed prior to January 1, 1983). Oakland’s
TPO mirrors San Francisco’s harassment
ordinance, requiring a finding that the
landlord committed the same acts delin-
eated in San Francisco’s tenant harass-
ment ordinance in bad faith. It is an
additional violation of the TPO if a land-
lord removes a housing service for pur-
pose of causing the tenant to vacate the
unit in bad faith. (Oakland Municipal
Code, Chapter 8.22, Article V
8.22.640(A)(16).) 

San Francisco and Oakland ordi-
nances require a finding of “bad faith,”
but do not actually define the term “bad
faith.” However, San Francisco’s ordi-
nance provides some direction as to
where “bad faith” lies on the spectrum of
bad acts. Chapter 37.9 of San Francisco’s
Administrative Code only allows for a tre-
bling of mental or emotional distress if
the trier of fact also finds that the land-
lord acted in knowing violation or in
reckless disregard of the rent ordinance.
It also separately permits an award of
punitive damages pursuant to state statu-
tory guidelines. Thus, bad faith falls
somewhere below “knowing violation of
or disregard of the rent ordinance” and
above ordinary negligence. Our firm has
used a definition based on the Black’s
Law Dictionary at trial: “Neglect or
refusal to fulfill some duty or some con-
tractual obligation, not prompted by an
honest mistake as to one’s rights or
duties.” In other words, bad faith is
knowing what you are supposed to do
and not doing it. Expect to fight with
defense counsel about how to instruct a
jury on this definition. Attorneys for
landlords and tenants would benefit
greatly if the term “bad faith” was
defined in the ordinances in accordance
with legislative intent.

Berkeley’s and Santa Monica’s ten-
ant harassment statutes afford less pro-
tection: 
• Berkeley − If a landlord evicts a ten-
ant to demolish, repair or take possession
and the actual demolition, repair, or
owner move-in is not initiated within two
months after the tenant vacates the unit,
or it is shown the landlord’s claim was
false or in bad faith, the tenant shall be
entitled to regain possession and to actu-
al damages. If the landlord’s conduct was
willful, the tenant shall be entitled to tre-
ble damages. However, under [this spe-
cific section of the ordinance,] tenants do
not have to make a showing of bad faith,
but they are also not entitled to attorney
fees. Interestingly, Berkeley’s rent ordi-
nance provides for attorney fees only if a
landlord evicts a tenant under the guise
that he or his immediate relative is going
to move in and does so in bad faith, with-
out honest intent, or with ulterior
motive. In this case, damages would not
be trebled, but the aggrieved tenant is
entitled to attorney fees. 
• Santa Monica − In Santa Monica, the
Tenant Harassment law (Santa Monica
Municipal Code, §4.56.020) applies to
every tenant, not just those protected by
rent and eviction controls. Violation of
this section entitles a tenant to actual
damages (such as loss of use, moving
costs, property damage, personal injury
and emotional distress) attorney fees or a
statutory penalty between $1,000 and
$10,000. In January 2015, Santa
Monica’s ordinance was amended and
now mirrors San Francisco’s and
Oakland’s harassment ordinances in that
it requires a finding of bad faith plus a
delineated act. It includes violating a ten-
ant’s privacy (i.e., entering or photo-
graphing portions of unit that are
beyond the scope of a lawful entry or
inspection), threatening a tenant with
physical harm, violating discrimination
laws, interfering with a tenant’s right to
quiet use and enjoyment, and taking an
action to terminate a tenancy based upon
facts which the landlord does not reason-
ably believe are true. (Santa Monica
Municipal Code, § 4.56.020) However,
violation of this statute does not provide
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trebled damages. Santa Monica’s ordi-
nance explicitly defines “Bad Faith” as:
“An intent to vex, annoy, harass, provoke
or injure another person. This includes,
but is not limited to, the intent of a prop-
erty owner or manager to induce a ten-
ant to vacate a rental housing unit
through unlawful conduct.” (Santa
Monica Municipal Code, § 4.56.010) 

Treble damages are available in
Santa Monica only in the limited cir-
cumstance where a landlord demanded,
accepted, received or retained payments
which exceed the maximum lawful rent,
the amount, a civil penalty of treble the
amount shall be awarded against the
landlord upon a showing that the land-
lord has acted willfully or with oppres-
sion, fraud or malice. (Santa Monica
Rent Control Charter Amendment,
Article XVIII. Rent Control, § 1809.)
This includes only past unlawful rent
increases or the overpayment of rent
due to the unit being uninhabitable (i.e.,
if your unit is not habitable, you are
overpaying if you are still tendering the
full rent amount). Thus, significant
future damages from the loss of use of a
rent-controlled unit are not subject to
trebling. Although the amount subject
to trebling is more limited than other
ordinances, the prevailing tenant is 
entitled to attorney fees, which can be
substantial.

Although East Palo Alto’s and West
Hollywood’s ordinances have tenant
harassment provisions, tenants who have
been harassed by their landlords in those
jurisdictions are not afforded greater
compensation such as the trebling of
their damages or attorney fees. 

Because of the growing trend to
enact tenant harassment laws, attorneys
representing tenants in San Francisco,
Oakland, Berkeley, and Santa Monica can
obtain fairer compensation for tenants
who have to litigate their constructive
evictions. While some statutes lack dam-
age multipliers and others lack clear defi-
nitions of what it means to act in “bad
faith,” Tenant Harassment statutes are
important tools to encourage landlords
to properly maintain their long-term 
tenants’ rent controlled units. 

Josephine L. Alioto is
an Associate at the Law
Offices of Eric L.
Lifschitz, a firm specializ-
ing in tenant rights and its
attendant issues, including
injuries from exposure to
toxic mold. As a tenant
rights attorney, Josephine is

committed to protecting and advocating for
tenants who have been oppressed and neglect-
ed. She also volunteers regularly in the area 
of eviction defense and was awarded an
Outstanding Volunteer in Public Service
award in 2012 by the Bar Association of 
San Francisco and received a Volunteer
Appreciation Award by the Aids Legal 
Referral Panel in 2013.

Aaron H. Darsky is a
Partner at the Law Offices
of Eric L. Lifschitz. He
began his legal career at
Schubert & Reed, LLP, rep-
resenting plaintiffs in con-
sumer, antitrust, securities
fraud, multilevel marketing
fraud, and shareholder

minority rights class actions and shareholder
derivative actions. Since 2009, when he
began litigating habitability cases with Eric
Lifschitz, he has successfully leveraged his
complex litigation experience into becoming a
vigorous advocate for tenants’ rights. 
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continued, “so in terms of leverage, they
still are facing a big bill” whether they set-
tle or go to trial. “But the plaintiff doesn’t
have a lot of incentive to push it. On the
other hand, if the insurance company is
going to be unreasonable, then you push
for all of it and hopefully get an award.”

’60’s social activist

Mannion pointed to a very socially
active high school history professor as one
of his early influences – the class focused
on social movements and political theory
and got the young Mannion interested in
social change, he recalled. It was the late
1960’s, and many dramatic changes were
occurring around the nation that involved
legislation and the high court. So, he
looked to law or politics as potential
avenues to help accomplish such change,
and at that point, he decided law would
be the right path for him. 

For his undergrad studies, Mannion
attended University of California Santa
Cruz with a major in environmental stud-
ies and biology. “In those days, environ-
mental studies was not as developed of a
major as it is now, and you had to take a
traditional discipline major along with
it,” he explained. “And again I saw that
law could be a strong force in accom-
plishing environmental protection and
change, and that pretty much cemented
my interest in going to law school. 

“I also decided that I really didn’t
like sleeping in the outdoors and check-
ing traps at 4 o’clock in the morning as a
biologist,” he continued. “I thought it
would be more enjoyable to accomplish
change from indoors.”

Mannion went on to UC Hastings
College of the Law, determined to make
his mark in the fledgling area of environ-
mental law. He landed a job in the state
attorney general’s newly created environ-
mental enforcement unit for one summer
during law school and then for a few
months after graduation. Upon passing
the bar, he sought work “on the side of
the plants and animals,” he said, but all
the government regulatory agencies that
were created just a few years prior – after
the establishment of the Environmental
Protection Agency and passage of the

Clean Water and Air acts – were fully
staffed, he said. The only jobs available
in the area were with the big oil compa-
nies. So he took a shot to see if they
would hire him and even landed an
interview with one firm. 

“I think my political bent and orien-
tation came through a little too strongly,
so they never gave me an offer,” Mannion
recalled. “Which was fine with me.” 

Though it was a tough time econom-
ically in Northern California, Mannion
and his wife had family in the area and
wanted to stay if they could. So he start-
ed looking for work outside of his ideal
field, and that’s when he and Sangster
found each other. “He hired me and
another fella at the time – it was a three-
man shop for a while,” he recalled.
“Basically, I did insurance defense and
some plaintiffs’ work for the first two to
three years of my practice because that
was the only work I could find. I found
that I really liked doing the insurance
work on behalf of plaintiffs, and over
time, our practice shifted to becoming
more and more plaintiffs’ insurance cov-
erage and bad faith.”

Mannion said some of his more
poignant victories over the years have
been settlements and didn’t necessarily
involve large awards. They were memo-
rable for the impact they made on his
clients, he said. One such case involved
residents of the Mendocino area who
experienced a loss caused by water and
were turned down by their insurance car-
rier. The amount at issue was about
$50,000, he recalled. “It wasn’t a huge
amount of money, but it made a dramatic
difference in their life,” Mannion said.
“We were able to get that case settled and
put enough money in their pockets to get
them back in their homes and take care
of expenses. It turned their life around
because they had been living hand to
mouth up to that point.”

Another case close to Mannion’s
heart involved a woman who had been
living without heat or electricity for near-
ly two years because of a dispute between
her insurance carrier and a contractor
that had performed work on her house.
The work had been shabby at best, and it

didn’t allow her to turn on the heat and
electricity, Mannion recalled. But the car-
rier just abandoned her. “They just let
her sit there,” he said. “They knew what
kind of conditions she was living in, but
they didn’t do anything about it. I was
able to get her a sizable recovery.
Basically, she had been living hand to
mouth for a long time, and I was able to
put enough money in her pocket to
where she was able to live a decent life
after that.”

The high road to success

When he’s not working, Mannion
enjoys traveling. In fact, he and his fami-
ly recently spent the Christmas holiday in
Paris – and fortunately, their departure
from France came two days before “they
shot the place up,” he said, referring to
the infamous terrorist attack on Charlie
Hebdo. He also likes to read and has
practiced martial arts for about 30 years,
having achieved a black belt and instruc-
tor’s certificate in taekwondo. He said he
had to give up his teaching role after he
suffered a back injury, but he continues
to practice and has vowed to get back in
shape in order to train his future grand-
son. 

Mannion also can be considered a
certified veteran in offering professional
advice, as he often lectures to young col-
leagues with the San Francisco Trial
Lawyers Association, for which he is a
past president (1991) and a 33-year
member. And not surprisingly, his mus-
ings can be simple and straightforward.

“Don’t be an asshole,” he said he
usually tells his SFTLA audience. “San
Francisco is a small legal community, and
it is still a profession, and people will still
treat you professionally in general terms
– they will give you respect and treat you
honorably if you do the same.

“If you approach it in that fashion,
not only will you either elevate the pro-
fession or keep it at the level it should
be,” he added, “but your life will be that
much more pleasant.”

Stephen Ellison is a freelance writer
based in San Jose. Contact him at 
ssjellison@aol.com.

BY STEPHEN ELLISON

Timing wasn’t exactly on Gerry
Mannion’s side when he came out of law
school, eager to pursue social change.
His path of choice, environmental law,
had recently become a crowded one –
jobs were being snatched up as quickly as
they were created – and by the time
Mannion graduated, the field had
reached near-maximum capacity.

But Mannion got past the disap-
pointment and discovered, perhaps out
of necessity, he had a knack for trial
work, going on to carve a niche in plain-
tiffs’ insurance coverage and bad-faith
work. It was enough to where he never
looked back at his original aspirations.

“Until much later in the develop-
ment of the environmental law field,
there was very little jury trial work,” said
Mannion, partner with San Francisco-
based Mannion & Lowe. “Most of it was
done through regulatory agencies, so you
were just dealing with administrative law
judges, or it was done with judges, feder-
al and some state, to enforce executive
rules or agency rules. I decided I liked
the jury work more, so I never pushed to
get back into the environmental field.” 

Today, Mannion & Lowe is a version
of the very firm Mannion started his
career with under Richard Sangster more
than 35 years ago. In the beginning, it
was a mix of insurance defense and some
plaintiffs’ work, he said, and over the
years, it has grown and morphed into a
practice that focuses almost exclusively
on plaintiffs’ insurance coverage. In the
end, it seems, Mannion has found his
own way of generating social change – by
making sure everyday working men and
women get what they are paying for from
the multibillion-dollar insurance indus-
try. 

“We are sort of in a unique area;
there are not many firms that do what we
do,” Mannion said. “Some large firms do
it on an hourly basis, and so an ordinary

Joe can’t
really afford
them. … So
they come
to us
because we
do the
majority –
I’d say
about 95
percent – of
our insur-
ance cover-
age cases on
a contin-
gency basis.

That opens us up to the world of people
that are small businesses and individuals
who are mistreated or misled or mishan-
dled by insurance companies.”

Because of the complexity of the
area, Mannion’s work also includes con-
sulting for other firms on cases that
involve or center on insurance coverage.
Most of the time, it may entail just
answering a question or two or providing
advice on a case, but now and then, it
turns out to be something more.
“Sometimes we have to get involved
because it’s complicated,” Mannion
explained, “and then sometimes we just
have to send a draft letter or direct them
to a case that would help out.”

It’s settled – mostly

Insurance coverage and bad-faith
cases also don’t lend themselves well to
trial – for either side – so most end up
settling, Mannion said. For the most part,
insurance carriers will pay enough to
keep the case from a jury because they
realize they aren’t going to win on tech-
nical grounds, he said. And due to some
significant changes over the years in how
punitive damages are calculated, awarded
and taxed, plaintiffs don’t have a lot of
incentive to push for a higher award.

“From a trial lawyer’s standpoint, the
unfortunate thing is that in the old days

you could hope to get punitive damages
and really punish the carriers,” Mannion
said. “But the courts have been abysmal
in terms of their approach to punitive
damages.”

The U.S. Supreme Court has indi-
cated that, in most cases, a punitive dam-
age sum of four times the compensatory
damages is sufficient punishment, and
any punitive sum more than 10 times the
compensatory damages is unconstitution-
al. In bad-faith insurance cases, Mannion
said, the punitive-to-compensatory ratio
tends to fall between 2:1 and 3:1. “It
starts becoming less economical for
everyone to keep pushing for punitive
damages,” Mannion contended. “At the
end of the day, the amount you recover
isn’t that much larger because the tax
rates on punitives can basically cause you
to lose most of the award to taxes.”

Indeed, while that ratio has shrunk,
the income boost from most punitive
awards still would kick the average plain-
tiff into a much higher tax bracket and
thus bring into play the alternative 
minimum tax (ATM), a nearly-flat tax
rate on an adjusted income above a cer-
tain threshold. Basically, Mannion said,
the plaintiff would be required to pay
ATM on the full amount they recover,
including the 40 percent collected by his
or her attorney. After the IRS takes its
share and the lawyer takes the contin-
gency fee, the plaintiff ends up with a
fraction of the original award.

“So there’s a real practical considera-
tion when taking a case to trial if you’re
pushing for large punitive damage
awards,” Mannion explained. “You have
to tell the client, ‘Look, we can get a big
award – ordinarily there’s a pot of gold at
the end of the rainbow, right? – except, if
you win it, you’ve got this huge tax bill.’
People are going to say, ‘Nah, I’ll take the
lesser amount of money’ (offered in a 
settlement).

“Of course, the insurance company
still has to pay the full amount,” he 
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BY DAN PLEASANT

Almost thirty years ago, President
Ronald Reagan delighted the American
Tort Reform Association with this anec-
dote:

In California, a man was using a
public telephone booth to place a call. An
alleged drunk driver careened down the
street, lost control of her car, and crashed
into the phone booth. Now, it’s no surprise
that the injured man sued. But you might
be startled to hear whom he sued: the tele-
phone company and associated firms.
It does sound a little far-fetched

when you put it that way. But of course,
there’s a lot more to the story.

The case Reagan was referring to, 
as many of you are aware, was Bigbee v.
Pacific Tel. & Tel. Co. (1983) 34 Cal.3d 
49. (See Ruth Kwon, Bigbee v. Pacific
Telephone and Telegraph: Cramming
Politics into a Phone Booth, at http://
www.law.berkeley.edu/sugarman/Bigbee_
42306_web_version.pdf.) 

Here are some salient facts Reagan
chose not to share with his audience:
• The plaintiff had suffered serious
injury – a traumatic amputation of his
leg.
• Bigbee not only sued the telephone
company, but the drunk driver as well.
• The telephone company selected the
site of the telephone booth, which was 
15 feet from traffic.
• A telephone booth located in the exact
same spot had been hit by a car previous-
ly.
• Bigbee testified he saw the approach-
ing car, but could not get out of the way
because the telephone booth door mal-
functioned.

Despite these facts, the trial court
ruled the accident unforeseeable as a
matter of law, and granted summary
judgment to the telephone company. 
The Court of Appeal concurred.

But the California Supreme Court
disagreed in a 6-1 decision. It stated that
the issue was “a relatively simple one. Is
there room for a reasonable difference of
opinion as to whether the risk that a car
might crash into the phone booth and
injure an individual inside was reasonably
foreseeable under the circumstances [of
the case]?” (Bigbee, supra, at p. 57.) 

The court determined that it could
not conclude as a matter of law that
injuries to users of telephone booths adja-
cent to thoroughfares inflicted by negli-
gent or reckless drivers were unforesee-
able. “‘[J]ust as we may not rely upon our
private judgment on this issue, so the
trial court may not impose its private
judgment upon a situation, such as this,
in which reasonable minds may differ.’”
(Id. at p. 59, quoting Schwartz v. Helms
Bakery Limited (1967) 67 Cal.2d 232, 244.) 

History rarely repeats, but it
sure does rhyme

Flash forward twenty years. The attor-
neys I’m working for – Cynthia McGuinn
and Miles Cooper – are telling me about a
case they want my help on. Two men were
transacting business at a bank ATM on a
San Francisco street. A taxicab went out of
control, careened onto the sidewalk, and
crushed the men against the building.
One lost a leg; the other, our client, suf-
fered serious injuries. We had sued the
cab company – and the bank.

My initial reaction was probably sim-
ilar to the tort reform audience Reagan

regaled with tales of Bigbee: “We’re suing
the bank? That’s ridiculous!”

Despite my initial skepticism, I start-
ed my research to oppose the bank’s
motion for summary judgment. The
bank was arguing that the incident was
an unforeseeable freak accident, and that
a decision allowing the plaintiffs to sue
would lead to a dystopian vision of San
Francisco sidewalks dotted with concrete
bollards and barriers. 

That’s when I found – or more likely
was pointed to – Bigbee. At the time, I
didn’t recall its role in the tort-reform
wars. But I noted the striking similarities
with our ATM case. The similarity was
really brought home when I pulled the
case off the shelf and saw the diagram of
the Bigbee accident that was appended to
the printed decision. It was a mirror
image of the diagram in the traffic 
collision report in our case.

I knew the bank would argue that
the prior-accident evidence in Bigbee
would support its contention that the
accident here was unforeseeable because
we lacked any evidence of prior similar
incidents. But the prior similar accident
in Bigbee only added to the weight of
plaintiff ’s evidence – it did not turn the
case. Other California cases, known col-
lectively as the curb-jumping cases, had
held that prior similar accidents were not
required to establish foreseeability in
negligence actions involving cars unex-
pectedly leaving the roadway, especially
when a customer must stand in a fixed
location to use the business or service.

The first curb-jumping case: 
No prior incidents required 

In Barker v. Wah Low (1971) 19
Cal.App.3d 710, a case decided before
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and undergirding Bigbee, a customer
standing at a drive-in restaurant’s walk-
up window was awaiting service when he
was hit by a car that jumped a wooden
bumper stop. (Barker, supra, at p. 712.)
The Court of Appeals reversed the trial
court’s entry of summary judgment for
the restaurant, stating that the accident
was foreseeable. 

The plaintiffs contended that restau-
rant had “invited customers to stand
awaiting service at a fixed location adja-
cent to space provided for the operation
and parking of motor vehicles, without
providing adequate protection from what
is generally acknowledged to be a recog-
nized, although seldom occurring, risk.”
(Id., at p. 718.) The court agreed with the
plaintiffs, concluding that “[t]he chance
that a vehicle would strike a patron at the
service counter, unless precautions were
taken, was foreseeable. Whether the pre-
cautions taken were adequate, and the
extent of the hazards from which it was
reasonable to require the possessors of
the land to furnish protection, are ques-
tions of fact.” (Id., at p. 723.)

In our case, the bank had located
and installed its ATM on a busy San
Francisco corner without any barrier pro-
tection, and invited ATM users to stand
at that location to conduct business with
their backs to traffic, separated from the
vehicular traffic only by the curb. We
argued that a reasonable jury could con-
clude that:
• The curb, with a wheelchair access
ramp cut-out, was an inadequate barrier.
• The ATMs needed a simple barrier or
bollards between customers and the
vehicular traffic.
• The possibility of a vehicle jumping the
curb because of mechanical failure or
negligence of the driver, although not a
common occurrence, was foreseeable.
• The potential risk of harm to ATM
users versus the low-cost benefit of a sim-
ple barrier or bollards warranted protect-
ing the ATMs from errant vehicles.

Foreseeability is a jury question
if customer is near traffic 

In Jefferson v. Qwik Korner Market
(1994) 28 Cal.App.4th 990, a convenience

store customer was standing on a side-
walk adjacent to the store when he was
struck by a car. Qwik Korner created the
typical design parking lot and installed
both a concrete wheelstop and a curb.
The car went over both of the barriers.
Nothing about Qwik Korner’s business
required a customer to await service in a
fixed location – such as a walk-up window
adjacent to the parking lot.

The Court of Appeal sustained an
entry of summary judgment in favor of
the defendant after determining that the
nature of the convenience store’s business
did not require customers to await service
by standing in a fixed location adjacent to
vehicle traffic areas. The convenience
store customer was not required to stand
in a fixed location, unlike the pay tele-

phone user in Bigbee, the patron using the
walk-up restaurant service window adja-
cent to the parking lot in Barker (discussed
below), or the ATM users in our case. 

In making its determination, the
Jefferson court reviewed 28 cases from
other states in addition to California law.
The court found that there were three
types of cases where foreseeability was a
fact question to be determined by the
jury:
• The business had provided no barrier
to protect customers from errant traffic.
• The location had a barrier but the
business knew of similar incidents.
• Barrier or no, the nature of the busi-
ness required customers to await service
by standing adjacent to vehicle traffic
areas. 
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As to this third category, the court
noted: “In effect, if a car jumped the
curb, there was a high likelihood that a
pedestrian would be at the location.” (Id.,
at p. 995.) In our case, there was not only
a high likelihood but a virtual certainty
that an ATM patron would be engaged in
a transaction, his back to traffic, regard-
less of when a car left the roadway.

Landowners must protect
against first injury if dangerous
condition exists

Robison v. Six Flags Theme Parks, Inc.
(1998) 64 Cal.App.4th 1294, falls into
the third category of curb-jumping cases
articulated by in Jefferson. As in our case,
no prior similar accidents had occurred
in Robison. Business invitees using a pic-
nic table at Magic Mountain, sitting with
their backs to the parking lot, were
injured when a negligently driven car
failed to stop or turn at the parking lot
intersection, and, instead, continued
across 40 feet of grass and into the table.
The Court of Appeal reversed the trial
court’s entry of summary judgment for
Magic Mountain.

The court determined that although
no prior similar incident had occurred,
the danger was apparent in view of the
parking lot and picnic area configura-
tion. Magic Mountain had a duty to take
reasonable measures to protect patrons
even though there had been no prior
incidents. “The record could support a
finding that Magic Mountain failed to
take reasonable protective measures.”
(Robison, supra, at 1296.) 

In reaching its determination, the
Robison court conducted a detailed review
of Ann M., a case that held that a
landowner’s duty of care to protect invi-
tees from the deliberate criminal acts of
third persons does not extend to provid-
ing security guards, absent prior similar
incidents. (See Ann M. v. Pacific Plaza
Shopping Center (1993) 6 Cal.4th 666.) As
the Robison court explained, “crime can
occur anywhere” and therefore “the com-
mon law instead looks for a higher level
of foreseeability of crime in a particular
location, such as might be provided by
prior similar incidents at that location.”

(Robison, supra, 64 Cal.App.4th at p.
1301.) In contrast, cars cannot crash into
picnic tables just anywhere – the tables
must be placed in harm’s way first.
Where an observable hazard ripens into
an accident, the accident is foreseeable.

Equally instructive was the Robison
court’s statement that a landowner must
protect against the first injury, not await a
second, when an unreasonable risk of
danger exists. (Id., at p. 1305.) Similarly,
we argued that an unreasonable risk of
danger existed when ATM users were put
in harm’s way at one of the bank’s busiest
ATMs locations, standing in a fixed posi-
tion, their backs to heavy vehicle traffic,
without any barrier or bollard protection
between them and errant traffic. 

Facts are stubborn things 

Using these arguments and authori-
ties, we prevailed at summary judgment.
But that was only half the battle. No case,
including Bigbee, held that a defendant in
a curb-jumping case was liable as a matter
of law; the curb-jumping cases only say
that in certain circumstances, a jury ques-
tion is presented. So the attorneys still
faced the task of convincing a jury that
the taxicab’s crash into the ATMs was
foreseeable and that the bank could and
should have protected their customers.

To test our theories and arguments,
the attorneys arranged for a mock jury
panel. We prepared presentations to
present the strongest evidence for both
sides. The mock jurors’ reactions were
eye-opening.

The jurors were divided into two
panels for deliberation, meeting in sepa-
rate rooms. We could go back and forth
between observation areas where we
could monitor the deliberations unseen.
Both panels, generally focusing on the
physical layout of the location, believed
the bank bore some responsibility for the
accident. Some even thought the bank
was 100 percent at fault!

Armed with this information, we
were able to settle the case.

Lessons learned

First, you need to keep an open
mind when evaluating the facts of a

potential case. First impressions can be
misleading. Keep digging, and be willing
to revise your opinion.

Second, there’s always more than
one way to look at a problem, whether it
be an issue requiring legal analysis or the
application of law to a set of facts. Rarely
is there only one “right” answer. Seek out
other opinions, other viewpoints. We may
not always have the luxury of having a
formal focus group, but we always have
colleagues, family, and friends.

Finally, I gained a renewed respect
for those plaintiffs’ attorneys that have
come before. We were lucky: there was a
line of curb-jumping cases to refer to and
rely on. But once upon a time, there were
no such cases. Someone had the vision to
see the possibility, and the courage and
tenacity to make it a reality.

And so I return to Bigbee – the man,
not the case. He and his attorney – Tom
Cacciatore, for the record – lost at the
trial court, lost at the Court of Appeal.
But they kept going. Eleven long years
after Charles Bigbee lost his leg in that
phone booth, he was granted the right to
a jury trial by our Supreme Court. He
was finally able to obtain some measure
of justice, settling his case against the
telephone company. That’s the best
answer to the tort reformers’ ridicule.

Daniel B. Pleasant,
ACP, CAS, is a writer and
editor at Rouda, Feder,
Tietjen & McGuinn. He
was certified by the
National Association of
Legal Assistants in 2002 as
a Certified Paralegal. He
has also garnered advanced

certification in Discovery, Trial Practice, and
California Civil Procedure. Dan focuses on
writing mediation briefs, drafting motions and
appellate briefs, and preparing cases for trial.
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BY TAL RUBIN

Those of us handling injuries that
occur during participation in sports
and/or recreational activities, encounter 
a tougher road, due to the doctrine of
assumption of risk. 

As a general rule, people have a
duty to use due care to avoid injuring
others. However, dangerous conduct or
conditions are often an integral part of
participating in recreational activities.
The assumption of risk doctrine provides
an exception to the general duty of care
rule when a plaintiff is injured while par-
ticipating in a risky activity. 

Our Supreme Court has broken
“assumption of risk” into two categories:
(1) primary assumption of risk, where the
issue is whether the defendant actually
owed the plaintiff a duty of care to protect
against an inherent risk (when applicable,
serves as a complete bar to recovery); and
(2) secondary assumption of risk, where
the defendant had breached a duty of care
but the issue is whether the plaintiff chose
to face the risk of harm presented by the
defendant’s breach of duty. Under second-
ary assumption of risk, plaintiff ’s decision
to face the risk would not operate as a
complete bar to recovery, but rather, func-
tion as a form of contributory negligence,
affecting the damages analysis only.
(Knight v. Jewett (1992) 3 Cal.4th 296 and
Kahn v. East Side Union High School Dist.
(2003) 31 Cal.4th 990.)

Assumption of risk can be express (a
waiver signed by the plaintiff), and it can
be implied, from the voluntary participa-
tion in the activity. Health clubs and
other organizers of recreational activities
have been increasingly requiring mem-
bers and participants to sign “waivers,”
indicating acknowledgment of the risks
and an agreement to waive any negli-
gence claims in the event of injury or
death. In instances where the plaintiff
signed such a waiver before the subject

injury-producing incident, the defense
can be expected to assert express and
implied assumption of risk as affirmative
defenses and as the grounds for a motion
for summary judgment. The material
provided here will address general prin-
ciples related to assumption of risk, and
then discuss waivers. 

Assumption of risk − general
principles

“The scope of the duty owed to par-
ticipants in active recreation... depends
not only on the nature of the activity but
also on the role of the defendant whose
conduct is at issue... under the primary
assumption of risk doctrine, operators,
sponsors and instructors in recreational
activities posing inherent risks of injury
have no duty to eliminate those risks, but
do owe participants the duty not to
unreasonably increase the risks of injury
beyond those inherent in the activity.”
(Nalwa v. Cedar Fair, LP (2012) 55 Cal.4th
1148, 1162.) As a matter of policy, a duty
should not be imposed where doing so
“would require that an integral part of
the sport be abandoned, or would dis-
courage vigorous participation in sport-
ing events.” (Kahn v. East Side Union High
School Dist., supra, 31 Cal.4th at p. 1004.)

In the course of litigation, you should
first analyze whether the injury was caused
by a risk that is an integral part of the
activity and is thus an “inherent risk” (ulti-
mately a question of law for the court). It
is important to remember that the test is
objective and not subjective, as “the ques-
tion whether the defendant owed a legal
duty to protect the plaintiff from a partic-
ular risk of harm does not turn on the
reasonableness or unreasonableness of the
plaintiff ’s conduct, but rather on the
nature of the activity or sport in which the
defendant is engaged and the relationship
of the defendant and the plaintiff to that
activity or sport.” (Knight v. Jewett, Supra,
3 Cal.4th at p. 309.) Therefore, plaintiff ’s

reasonableness in accepting the risks, or
her actual knowledge of the nature and
the magnitude of the risks are irrelevant. 

The second step is to develop a dis-
covery plan that will uncover how and
why the defendant’s actions increased the
inherent risk of injury, or defendant
failed to take actions that would mini-
mize it, thereby proximately causing the
injury. The argument is that defendant
had a duty to undertake those steps and
was able to do so without causing an inte-
gral part of the sport to be abandoned or
discouraging vigorous participation in
the particular event. Creating a triable
issue of fact in that context, should elimi-
nate primary assumption of risk and
allow the case to proceed to trial. 

Examples of how to frame the argu-
ment can be found in Saffro v. Elite
Racing Inc. (2002) 98 Cal.App.4th 173
(Organizer of a marathon race failed to
provide water along the course, thus
increasing the risks inherent in long dis-
tance running); Eriksson v. Nunnink
(2011) 191 Cal.App.4th, 826 (horse rid-
ing coach increased the risks associated
with the activity by providing the rider
with an unfit horse); and Morgan v. Fuji
Country USA, Inc. (1995) 34 Cal.App.4th
127, where despite the fact that being
struck by an errant ball is an inherent
risk in the sport of golf, the owner of a
golf course owes a duty to golfers “to
provide a reasonably safe golf course”
which requires it “to minimize the risks
without altering the nature of the sport.”
The court concluded the case was one
involving secondary assumption of risk,
noting that if the defendant were the
golfer who had hit the errant ball, the
plaintiff ’s negligence action would be
barred by the primary assumption of risk
doctrine, but that the defendant owner of
the golf course had an obligation to
design a course that would minimize the
risks that players would be hit by golf
balls and affirmatively provide protection
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for players from being hit in the area of
the course where the greatest danger
existed. In that respect, the distinction
between a co-participant and an organizer/
sponsor/owner is significant. A co-
participant is responsible only when he
“intentionally injures a co-participant or
engages in behavior so reckless as to
bring it totally outside the range of con-
duct ordinarily involved in the activity.”
(Knight v. Jewett, supra, 3 Cal.4th at p.
316-320.)

In support of these arguments, an
expert must be retained and a declaration
must be included with the opposition to
the motion for summary judgment. 

Waivers

• Validity − ordinary negligence 
California cases have held that lia-

bility for ordinary negligence may be
expressly released. The release, howev-
er, must be clear and unambiguous, the
injury-producing act must be reasonably
related to the object or purpose for
which plaintiff signed the release, and
the release cannot contravene public
policy. You should be familiar with 
the self-explanatory requirements out-
lined in Leon v. Family Fitness Center 
Inc. (1998) 61 Cal.App.4th 1227.
Additionally, counsel should be familiar
with Capri v. L.A. Fitness International,
LLC (2006) 136 Cal.App.4th 1078,
where the court cited Civil Code section
1668 to invalidate a health-club waiver
against the allegation of negligence 
per se, as a result of a violation of a
statute/ordinance. When applicable,
negligence per se and violation of a
statute should be included in the com-
plaint and pursued in litigation. 
• Gross negligence − Background 

In 2007, our Supreme Court decided
City of Santa Barbara v. Superior Court
(Janeway) (2007) 41 Cal.4th 747. That
case set forth the law with respect to
enforcing agreements purporting to
release liability for future negligence:

We conclude, consistent with dicta
in California cases and with the vast
majority of out-of-state cases and other
authority, that an agreement made in
the context of sports or recreational

programs or services, purporting to
release liability for future gross negli-
gence, generally is unenforceable as a
matter of public policy. Applying that
general rule in the case now before us,
we hold that the agreement, to the
extent it purports to release liability for
future gross negligence, violates public
policy and is unenforceable.

(Id. at 751.)
In the past, courts mostly concen-

trated on the analysis done in Tunkl v.
Regents of University of California (1963) 
60 Cal.2d 92, and whether or not the
waivers were related to activities which
were “essential” to the general public. In
Santa Barbara, supra, the Court shifted
the analysis to the defendant’s conduct: 

As we have observed...the out-of-
state decisions and other authority
holding agreements releasing liability
for future gross negligence to be unen-
forceable are based, not on Tunkl’s
public interest, “transaction-focused”
analysis, but instead, upon a separate
and different public policy rationale
focusing upon the degree or extent of
the misconduct at issue, in order to
discourage (or at least not facilitate)
aggravated wrongs.

(City of Santa Barbara v. Superior Court,
supra, 41 Cal.4th at p. 764.) 
• Gross negligence − definition and
related pleading issues 

Gross negligence long has been
defined in California and other jurisdic-
tions as either a “want of even scant care
or an extreme departure from the ordi-
nary standard of conduct.” (Van Meter v.
Bent Construction Co. (1956) 46 Cal.2d
588, 594.) “The language used in the
Van Meter court is in the disjunctive,
indicating that gross negligence could
consist of either want of even scant care or
extreme departure from ordinary stan-
dard of conduct but not necessarily
both.” (Gore v. Board of Medical Quality
Assurance (1980) 110 Cal.App3d 184,
197, Emphasis added.) 

The court in Gore stated:
“Negligence and gross negligence are
relative terms. The amount of care
demanded by the standard of reasonable
conduct must be in proportion to the

apparent risk. As the danger becomes
greater, the actor is required to exercise
caution commensurate with it. (Prosser,
Law of Torts, (4th ed. 1971) at page 180.)”
(Id. at 198.)

In Donnelly v. Southern Pacific Co.
(1941) 18 Cal.2d 863, the Court
explained that the distinction between
ordinary and gross negligence “amounts
to a rule of policy that a failure to exer-
cise due care in those situations where
the risk of harm is great, will give rise to
legal consequences harsher than those
arising from negligence in less hazardous
situations.” (Id. at 871.)

The cases cited above make clear the
analysis that must be conducted when
assessing whether or not defendant’s
conduct rises to the level of gross negli-
gence. Courts deem an extreme depar-
ture from the ordinary standard of con-
duct to be gross negligence, and outside
the scope of the release. 

For pleading purposes, gross negli-
gence is not a separate cause of action,
but unlike ordinary negligence, must be
pleaded with further specificity. (See
Rosencrans v. Dover Images, Ltd. (2011)
192 Cal.App.4th 1072, 1082.) When
drafting the complaint, counsel should
use language from CACI 425, and
include as many facts as possible in 
support thereof. That instruction states,
“Gross negligence is the lack of any care
or an extreme departure from what a rea-
sonably careful person would do in the
same situation to prevent harm to oneself
or to others.  A person can be grossly
negligent by acting or by failing to act.”
In the event that the initial complaint
erroneously lacked gross negligence alle-
gations, it should be amended prior to
the motion for summary judgment. 
• Gross negligence − litigation, discovery,
summary judgment and trial 

Discovery should be conducted,
bearing in mind both the Santa Barbara
public policy considerations, and the 
distinction between gross and ordinary
negligence. 

An expert should be retained early,
and assist in analyzing the details of the
incident which produced the injury.
Since gross negligence is “an extreme
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departure from what a reasonably careful
person would do in the same situation to
prevent harm to oneself or to others,”
(CACI 425), the expert should assist in
establishing safety principles that are
generally accepted in the industry, in
order to establish violation of those prin-
ciples and therefore a triable issue of fact
as to gross negligence, to enable a suc-
cessful opposition of the motion for
summary judgment. The opposition to
the motion for summary judgment must
include a declaration from the expert,
setting forth the safety principles that
the defendant violated, thus supporting
the arguments of “extreme departure.”
Some defense attorneys argue that in
order to prove gross negligence, plaintiff
must prove both “want of even scant
care” and “an extreme departure” but
the cases cited above make clear that
proving either one or the other will suf-
fice. (See also City of Santa Barbara v.
Superior Court, supra, 41 Cal.4th at p.
754.) 

In order to support gross negli-
gence, specific attention should also be
given to the foreseeable risk of serious
harm that exists when defendant ignores
or violates the established safety princi-
ples. The defendant’s actions cannot be
analyzed in a vacuum, but rather, in the
context of the specific circumstances and
the risk of serious injury. For example, in
Santa Barbara, supra, a negligent camp
counselor, assigned to watch over an
epileptic child, took her eyes off the
child in a swimming pool for only 
15 seconds, during which the child
drowned. Scrutinized in a vacuum, one
may not deem looking away for only 
15 seconds as gross negligence. How-
ever, in light of the circumstances, and
the fact that the child was in the swim-
ming pool, and the great risk of danger
that can occur if she stopped breathing
for just a few seconds, the Supreme
Court found a triable question of fact as
to gross negligence. In the same fashion,
counsel should identify the risks and
then correlate them to the defendant’s
actions, since the defense will most likely
try to isolate the actions and argue that
they can not, as a matter of law, rise

beyond ordinary negligence (which is
barred by the release). 

Once the summary judgment has
been successfully opposed, and the case
proceeds to trial, counsel must file a
motion in limine to exclude the entire
release agreement, based on Evidence
Code section 352. Argument should be
made that all legal issues related to the
signed waiver have been resolved by the
court at the summary judgment hearing,
as a finding of gross negligence by the
jury would defeat the affirmative
defense of express assumption of risk as
a matter of law. So long as plaintiff
briefly admits on the stand that she was
aware of certain risks associated with the
activity, the introduction of, or any ref-
erence to the signed waiver would be

irrelevant and also mislead and confuse
the jury.

Tal Rubin is a sole
practitioner in Calabasas.
He has litigated hundreds 
of personal injury cases
including serious injury
and wrongful death. He has
tried numerous cases to a
verdict, including a recent
ground breaking published

verdict against a health club which dealt with
the difficult areas of gross negligence and
assumption of risk.

[This article was originally presented at
the 2014 Consumer Attorneys Association of
Los Angeles (CAALA) Las Vegas Convention.]
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treater. Should a defense lawyer ask
about this conversation during a deposi-
tion or trial, there is nothing the treater
would say in response that is damaging
to you or your client. 

Once you have formed this relation-
ship, should you find any of the opinions
helpful to you – ask to meet with the
treater before she or he is deposed to
prepare for the deposition. Most treaters
will not be represented by counsel at
deposition and will appreciate some time
to talk ahead of time to prepare. During
this conversation, you will be able to dis-
cuss opinions with the treater that you
can then use to shape your case both for
mediation and for trial. Ideally, if you are
using medical experts as well, you will be
able to ascertain opinions from your
treater that are then underscored by your
experts, rather than the other way
around. Additionally, if you have built a
relationship with your treater, you may be
able to discuss the facts surrounding the
injury and gain helpful opinions regard-
ing causation. Once your treater has an
understanding of the case and how the
incident occurred, she or he may be
more inclined to opine regarding how it
happened. Though often contested by
the defense, treaters may provide opin-
ions regarding causation according to
Schreiber v. Estate of Kiser (1999) 22
Cal.4th 31, and you should use this to
your advantage whenever possible.

Leading up to trial, it is critical to
include all treaters as non-retained
experts in disclosure. Though the list
may be long, it is well worth the effort to
include each one. Despite how the case
has gone so far, new opinions may
emerge during expert discovery or trial
and suddenly, an otherwise unhelpful
treating opinion may now be essential to
the case during trial. No expert declara-
tion is required for non-retained treaters,
according to Schreiber v. Estate of Kiser
(1999) 22 Cal.4th 31; the treaters simply
need to be listed. Defense counsel will
often rely on Kalaba v. Gray (2002) 95
Cal.App.4th 1416 to argue that treating
experts are precluded from testifying as
experts at trial if not properly disclosed –
but in Kalaba, the plaintiff submitted an

expert disclosure that had “‘reserve[d]
the right to call as potential experts any
and all [of her] past or present examin-
ing and/or treating physicians . . . ,’” but
had failed to designate these physicians
by name. (Id. at 1418.) Provided the
treaters are listed by name, under
Schreiber, they will be permitted to 
testify at trial. 

At trial, tell the jury who the treater
is and why that treater can add some-
thing helpful to the case. Let the jury
know right up front, in your first ques-
tion, that this is not an expert and this is
someone to listen to. Establish during
your questioning that this treater is a full-
time practitioner and where the treater
works. Oftentimes, jurors will value the
treater even more, knowing that the
treater works at the same hospital they
go to. If the treater specializes in an area,
draw this out quickly as well. Do not
spend too much time wading around in
background and experience but let it be
known to the jury that this person is dis-
tinguished in such a way that his or her
opinion will be of value in the case. 

We spend so much time talking
about the specialties and qualifications of
experts – treating physicians are often far
more qualified to give opinions, but their
backgrounds are marginalized. If there
are hand-outs your treater gives to

patients or gave to your client regarding
your client’s condition, ask your treater
to have a copy at trial. It may or may not
be allowed in as evidence by the judge –
but if it is, it becomes a helpful roadmap
for the jury in deliberations. 

Treating physicians can be an out-
standing resource for our cases and if
handled well, can be valued witnesses at
trial. With the right approach and focus,
the exceptional experience and knowl-
edge that treaters have can be used to
benefit our clients. 

Katherine Higgins is a
trial attorney on the Peters
trial team with The Veen
Firm in San Francisco. She
handles a wide range of
cases involving catastrophic
injury and wrongful
death, arising from negli-
gence, premises liability and

products liability primarily. Ms. Higgins has
extensive trial experience from her background
in both the civil and criminal courts. Ms.
Higgins has been awarded the Northern
California Rising Star commendation for
2011, 2012, and 2013, and has been chosen
as one of the Top Women Attorneys in
Northern California in 2012 and 2013.
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In our work-up of cases, we are
accustomed to hiring medical experts.
Many of us have a certain few that we
always use. Many of us are familiar with a
handful of medical conditions common
in our cases, and we have grown used to
hiring the same experts we have always
relied on, that specialize in those condi-
tions. When we assess a new case, we
immediately think of which of our
experts we will use to explain the medical
condition, history and prognosis. All of
us rely heavily on retained medical
experts.

In all of these cases, our clients have
seen or are seeing treating physicians (or
nurses, chiropractors, and physical thera-
pists). We review the medical records and
note the opinions of these treaters, but
we often relegate these treaters and favor
our experts. We pay for our experts, and
often believe that because we have spent
so much money on them, we need to use
them extensively and in every way possi-
ble. We know that because our experts
are retained by us, they are easy to reach,
easy for us to get along with, understand
the litigation process, will testify smooth-
ly and professionally – and of course, will
provide us the opinions we are hoping
will support our cases. Treaters do not
provide these comforts.

The jurors’ choice 

Our personal comfort aside, who do
the jurors want to hear from?  Jurors say
time and time again, in after-trial inter-
views, that the doctors they most wanted
to listen to and found most credible 
were the treaters. In fact, a jury will often

disregard both sides’ experts if there is a
treater available to testify. What we as
attorneys often put aside in jury trials is
the intelligence of the jury – a mistake in
many ways. 

Jurors know what it means to be an
expert and how experts make a living.
Even before this is covered in direct or
cross examination, jurors know that our
experts are paid by the parties and that
they are likely to give an opinion favor-
able to the side that is paying them.
Jurors know that these experts are 
professional witnesses, and jurors do
not trust them. Although we as attor-
neys appreciate the polish and sophisti-
cation of our experts, jurors can 
find this behavior arrogant and 
suspect. 

Treaters, on the other hand, have
often seen our clients for long periods
preceding the incident, know the histo-
ries of our clients, have relationships with
our clients outside of the litigation and
are therefore, inherently more credible to
juries.  They are not being paid by either
side except for any hours testifying, and
are usually full-time practitioners. Jurors
know all of this. 

Treaters as witnesses

In order to best serve our clients in
trial, we should give the jury the witness-
es they want to hear from; we should
change our perspective and begin put-
ting our treaters out in front. The chal-
lenge is how best to do this. Treaters usu-
ally have schedules that do not provide
any opportunity to talk with attorneys.
They are often averse to litigation. For
these reasons, again, we tend to rely on
our experts – treaters by nature of their
jobs can be difficult to reach and work
with. 

First, in considering and then taking
a new case, it is critical to find out all of
the treaters’ identities and opinions, and
obtain medical records immediately.
Following, the records must be reviewed
to gain an understanding not just of the
injuries and history, but also to learn the
opinions of the treaters you will either
want to rely on, or with whom you will
need to deal, once the opinions are dis-
covered by the defense. Next, consult
with your client. Find out your client’s
take on each treater – who is approach-
able, who is oppositional. Once you have
an idea of what you are dealing with, call
the treaters. If you cannot get through by
phone, talk with an assistant or nurse
and ask for a phone consult or a meet-
ing. 

Attorneys shy away from this because
of how it “might look” to the other side
during deposition or trial. Provided you
keep your conversations with the treaters
on certain topics, there should never be
an appearance of something negative.
When you talk with a treater, explain who
you are and what the lawsuit is basically
about. Do not be an advocate; be
straightforward and to the point. Share
with the treater what the defense’s basic
position is. If the defense is taking the
approach that your client should have
recovered from a brain injury and any
complaints of memory loss are now relat-
ed to something else, let the treater know
this. Explain to the treater that you are
interested in talking to learn more about
your client’s treatment, symptoms and
prognosis. 

As you will likely learn, the treater
will not know very much if anything
about the litigation and will be grateful
for the background from you. Then you
will have formed a foundation with the
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Harb v. City of Bakersfield

(2015) __ Cal.App.4th __ (Fifth Dist.)
Who needs to know about this case?

Lawyers litigating cases against doctors
or first-responders who are asserting a
comparative-fault defense based on the
plaintiff ’s need for medical treatment in
the first instance. 

Why it’s important: First published
California decision to hold that doctors
and first responders cannot rely on com-
parative negligence based on the pre-
accident/pre-treatment negligence of the
plaintiff.  Also holds that a trial court can
commit reversible error by giving an
instruction that is legally correct in the
abstract, but which is redundant and
ambiguous in the context of the case. 

Synopsis: Dr. Mohamed Harb was a
neonatologist in Bakersfield. On his way
home from the hospital he suffered a
stroke and was involved in an automobile
accident.  The police who responded to
the accident observed him in medical

scrubs, vomiting, with slurred speech,
and disoriented. Although they did not
detect any sign of alcohol on his breath,
they assumed he was drunk. When the
two breath tests they administered regis-
tered 0.00 they concluded that the
machine was broken or that he was on
drugs. They sent away an ambulance that
had been dispatched to the scene and
kept Harb handcuffed on the curb until
they learned who Harb was and that he
might have previously suffered from a
stroke.  A second ambulance was called,
and Harb was transported to the hospi-
tal. In all, the police’s refusal to allow
Harb to be transported in the first ambu-
lance delayed his treatment by roughly
25 minutes.  Harb survived but is unable
to care for himself. He wears diapers and
requires assistance to bathe, comb his
hair, brush his teeth, and eat.  

Harb and his family sued the City
and the ambulance company for negli-
gence and loss of consortium. At trial,
the City’s counsel persuaded the trial

court to instruct the jury on comparative
fault, which allowed the defendants to
argue that Harb bore full responsibility
for his situation because he failed to
manage his blood pressure in accordance
with his doctor’s orders. The jury
answered the first question on the verdict
form — whether the defendants were
negligent — “no” and did not reach any
other questions, including comparative
fault.  The trial court denied Harb’s new-
trial motion. Reversed.

The Court of Appeal held that there
were two independent reversible errors.
First, the City persuaded the trial court
to include an instruction that said, “A
police officer is not liable for his actor or
omission, exercising due care, in the exe-
cution or enforcement of any law.” The
instruction tracks Gov’t Code § 820.4.
Harb argued that the instruction was
redundant and confusing, because it
merely says, in an opaque way, that a
police officer is not liable unless they 
are negligent. The court held that the
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instruction was ambiguous because it did
not clearly state when the police officer is
immune from suit, and that the ambigui-
ty created a reasonable likelihood of
being misunderstood and misapplied. 

With respect to comparative fault,
the court held that because Harb was
suing the defendants for the additional
harm that their actions caused, and not
for causing his stroke in the first instance,
that they could not properly rely on any
negligence by Harb in causing the stroke.
In effect, that defense allows a defendant
who is charged with providing care to the
plaintiff to blame the plaintiff for need-
ing care in the first instance. The court
surveyed cases from other jurisdictions
and concluded that the rule in
California, as in the majority of jurisdic-
tions, is that “the issue of a plaintiff ’s
comparative fault should not be present-
ed to the jury when the plaintiff ’s
allegedly negligent conduct occurred
before the first responders arrived at the
scene of the accident.” Accordingly, the
jury should not have been given the
CACI 405 instruction on comparative
fault, and the defense should not have
been allowed to argue to the jury that
Harb’s failure to control his blood pres-
sure was negligence that contributed to
the injuries for which the plaintiffs
sought damages.

The court further held that the
instruction was prejudicial, even though
the jury did not reach the issue of com-
parative fault on the verdict form. 

Short(er) takes

On-call time; sleep time; compen-
sable time; wage-and-hour law: Mendiola
v. CPS Security Solutions, Inc. (2015) __
Cal.4th __ (Cal.Supreme).  CPS
employed on-call security guards to 
provide security at construction sites. 
Part of each guard’s day was spent on
active patrol. Each evening, guards were
required to be on call at the worksite and
to respond to disturbances should the
need arise. While they were on call, the
guards were required to stay in residen-
tial trailers provided by CPS on site.
Guards could eat, drink, watch TV, read,

and sleep while on call.  But children,
pets, and alcohol were not allowed, and
adult visitors were permitted only with
the approval of the CPS client. During
the week, guards patrolled for 8 hours,
were on call for 8 hours, and off for 8
hours.  On weekends, they patrolled for
8 hours and were on call for 16 hours.
The Court held that all of the guards’ on-
call hours constituted compensable hours
worked for which they were required to be
paid and, further, that CPS could not
exclude “sleep time” from plaintiffs’ 24-
hour shifts based on federal regulations. 

Arbitration; judicial review of 
arbitration awards; unwaivable statutory
rights; “honest belief” defense;
California Family Rights Act: Richey v.
Autonation, Inc. (2015) __ Cal.4th
__(Cal.Supreme). Autonation terminated
Richey, who was out on approved medical
leave, but who engaged in outside
employment in violation of company pol-
icy. After an 11-day hearing, the arbitra-
tor ruled in favor of Autonation, apply-
ing the “honest belief ” test drawn from
federal Family and Medical Leave Act
cases. The trial court confirmed the arbi-
trator’s award, but the Court of Appeal
reversed, finding that arbitrator’s appli-
cation of the defense was contrary to
California law and deprived Richey of an
unwaivable statutory right. As a result,
the court had jurisdiction to vacate the
arbitration award.  Reversed. 

Courts generally cannot review arbi-
tration awards for errors of fact or law.
(Moncharsh v. Heily & Blase (1992) 3
Cal.4th 1, 10.  A narrow exception to this
rule applies where arbitrators exceed their
powers by issuing an award that violates a
party’s unwaivable statutory rights or that
contravenes an express public policy. The
Court of Appeal invoked this exception in
vacating the arbitration award.  

The Supreme Court declined to
determine whether the “honest belief ”
defense applied in cases under the
California Family Leave Act. It held that
the record allowed the arbitrator to find
that, regardless of the defense, that
Autonation had grounds to fire Richey for
violating its company policy. It therefore

determined that any error by the arbitra-
tor in application of the “honest belief ”
defense was not prejudicial, and there was
no basis to vacate the arbitration award. 

Arbitration, retroactive adoption of
arbitration agreement to apply to pend-
ing claims: Cobb v. Ironwood Country Club
(2015) __ Cal.App.4th __ (4th District,
Div. 3) Ironwood Country Club incorpo-
rated an arbitration clause into its bylaws
four months after the plaintiffs filed a
lawsuit against it. When Ironwood tried
to compel arbitration of the plaintiffs’
lawsuit the trial court denied its motion,
holding that the plaintiffs had never
agreed to arbitrate their claim. Affirmed.
The Club’s power to amend its bylaws
does not mean that members or former
members are deemed to agree to whatev-
er amendment the Club makes at any
time. When one party to a contract
retains unfettered discretion to terminate
or modify the agreement, the agreement
is illusory and cannot be enforced.  With
respect to arbitration agreements, the
court had already held that the implied
covenant of good faith and fair dealing
prohibited a party from making unilater-
al changes to arbitration agreement that
applied retroactively to accrued or known
claims. (Avery v. Integrated Healthcare Hold-
ings, Inc. (2013) 218 Cal.App.4th 50, 61.)
Moreover, even if the Club could enact
an arbitration agreement that had
retroactive application to accrued or
pending claims, there was nothing in the
agreement it enacted that indicated that
it was intended to have that effect.  And
the arbitration agreement that the Club
enacted only required members’ claims
to be arbitrated; it expressly carved out
applicability to any claims asserted by the
Club. This type of one-sided agreement
is unconscionable. 

Assumption of the risk; non-recre-
ational activities; summary judgment:
Fazio v. Fairbanks Ranch Country Club
(2015) __ Cal.App.4th __ (Fourth Dist.,
Div. 1.) Fazio, a professional musician,
filed suit against the country club, for
injuries he suffered when he stepped into
a gap on the stage the club had set up
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BY MARYANNE B. COOPER

We recently received two
letters to the editor from read-
ers who had a strong response
to our cover image for the
February 2015 Ready for Trial
issue of Plaintiff. In hindsight,
we should have included a 
different image to represent

female trial attorneys in the courtroom. It was
never our intent to offend our readers. We 
apologize to those who felt the image was 
inappropriate. 

We appreciate the feedback regarding the
cover image. One reader commented that
“[w]omen lawyers are por trayed as sexy, petu-
lant young broads wearing pink and blue boxing
gloves.” The other reader wrote that “the one
with the pink gloves, it looks like her bra is
showing.” And “[a]dd in the girly boxing gloves

and you
may as well
throw jello
on the
photo,
because 
it’s about
on par with
that kind 
of sexist
stereotype
this image
conjures.”

Our staff
would never
intentionally

print anything we thought would be perceived as
inappropriate. Our authors – your peers – work hard
on their material. We try to find images that draw 
in potential readers. This particular selection, 
in retrospect, was a mistake.

With our community of over 5,300 readers, it
is not surprising that certain images are perceived
differently by some. This is not meant as an
excuse for publishing an image that some found
offensive. Rather it is intended to explain the chal-
lenges we encounter in appealing to a diverse
audience. We attempt to take a light-hearted
approach to selecting images on the one hand,
while still acknowledging and appreciating the seri-
ous challenges women – and minorities in general
– face in the legal profession every day. 

Along those lines, the majority of our staff at
Plaintiff Magazine is female. While some of us
weren’t particularly fond of the cover image, we
did not find it offensive in the way the two readers
who took the time to write us did. It is important
we are made aware of these differing opinions so
we can attempt to avoid negative responses in the
future. We encourage readers to continue to pro-
vide feedback, whether positive or negative. And
we will do our best to strive for more of the former.

for him and injured his leg.  The stage
was set up so that it had triangular gaps
between it and the wall it was set up next
to.  The trial court granted the club’s
motion for summary judgment based 
on primary assumption of the risk.
Reversed.  Although the doctrine of pri-
mary assumption of the risk was devel-
oped in the context of sports and recre-
ational activities, courts have applied it 
in other contexts.  The doctrine applies
when the court, after examining the
nature of the particular activity and the
parties’ relationship to that activity, con-
cludes that a plaintiff engaged in the
activity is harmed by the risks inherent in
that activity.  When the risks are inherent,
the defendant owes no duty to protect the
plaintiff from those risks or to take steps
to reduce the risks.  Here, the Club
argued that falling off the stage was an
inherent risk of performing on a stage. 

The court held that the doctrine was
properly applied to Fazio’s case.  But even
where the doctrine applies, defendants
have a duty not to increase the risks
inherent in the activity. In order to obtain
summary judgment, the Club had to
make a prima facie initial showing of all
elements of its assumption-of-the-risk
defense, including a showing that it did
not increase the risk of harm to Fazio.
Since the Club’s motion failed to make
that showing, it never carried its initial
summary judgment burden, and the trial

court therefore erred in granting the
Club’s motion. Even if the burden had
been shifted, the issue of whether the risk
had been increased is a factual issue, and
Fazio’s opposition raised triable issues of
fact about whether the way the stage was
constructed increased the risk of injury. 

Civil Procedure; responses to
requests for admission; trial testimony:
Gonsalves v. Li (2015) __ Cal.App.4th __
(First Dist. Div. 5.) Plaintiff Gonsalves was
an automobile salesman at a BMW deal-
ership in Concord.  Defendant Ran Li
test drove a BMW M3 while Gonsalves
was a passenger.  Li lost control, had an
accident, and Gonsalves was injured.
Gonsalves prevailed at trial, obtaining a
$1.2 million award. Li appealed, based
on cumulative prejudice from a host of
alleged errors.  Reversed.  One of the
errors that the Court found to be preju-
dicial was that, at trial, Gonsalves’s coun-
sel called Li as a witness in Gonsalves’s
case-in-chief and examined him on his
negative responses to requests for admis-
sion propounded by Gonalves in discov-
ery. The RFA asked Li to admit that, “at
the time as you began your turn from
Concord Avenue onto Highway 242
northbound on-ramp you were driving
too fast for the conditions.”  Li’s
response was a denial, which said,
“Responding party has a lack of informa-
tion and knowledge to admit this

Request for Admission. A reasonable
inquiry concerning this matter has been
made, and the information known or
readily obtainable is insufficient to enable
responding party to admit this matter.”
Gonsalves’ counsel then extensively
examined Li on this and similar respons-
es to RFA’s over multiple defense objec-
tions. When Li testified in the defense
case-in-chief, Gonsalves’ counsel again
asked questions in cross-examination
about Li’s responses to the RFA’s and
elicited Li’s statement, “I stand by my
admissions that I signed.”

In closing argument, Gonsalves’
counsel argued that Li’s refusal to admit
the basic facts concerning the accident
showed that Li failed to take responsibili-
ty for his actions.  

On appeal, Li argued that the dis-
covery statutes expressly allow any part of
a deposition or interrogatory to be intro-
duced at trial (with certain restrictions
not relevant here), whereas the statutes
only provide that admissions in response
to RFA’s are binding on the party at trial.
The court agreed, noting that in the
majority of jurisdictions to consider the
issue, denials of RFAs are not admissible
at trial. “We are persuaded, therefore,
that denials of RFA’s are not admissible
evidence in an ordinary case, i.e., a case
where a party’s litigation conduct is not
directly in issue. Thus, the trial court
permitted examination of Li that was
unfair and prejudicial to him, and erred
in admitting those responses in evidence.

Jeffrey I. Ehrlich is the
principal of the Ehrlich 
Law Firm, with offices in
Encino and Claremont,
California. He is a cum laude
graduate of the Harvard Law
School, a certified appellate
specialist by the California
Board of Legal Specialization, and a member
of the CAALA Board of Governors. His prac-
tice emphasizes appellate support for the
Southern California trial bar and insurance
bad-faith litigation. He is editor-in-chief of
Advocate, the Journal of Consumer Attorneys
Associations for Southern California.
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February cover evoked a strong response for some readers

Editor’s Brief

BY REBECCA HIRSCH

You know that a California law passed
in 2006 prohibits voice calls using a
handheld phone. But what about using 
the GPS function of your smart phone for
directions or checking the map for traffic?
Or using the light of the device as a
flashlight?  Vehicle code section 23123.5,
known as the cell phone law, regulates the
use of mobile devices while driving. The
law can be quite confusing, considering
how versatile smart phones have become
and how much technology has advanced
since the law was passed.

True or false: You can legally hold
your phone and talk while driving in a
parking lot. If you answered true, you
might be wrong. The answer depends on
the law enforcement officer who stops you.
If you are too distracted to even notice the
officer driving behind you, you could get a
“distracted driving” citation. So how do
you decide what is allowed? The key word
is “distracted.”

Are you using your wireless device to
look up directions? Steven Spriggs, a
Fresno driver, got a $165 ticket for doing
just that, on January 5, 2012. While
stopped in construction traffic, Mr. 
Spriggs activated his smart phone’s map
application and was pulled over. He was
cited for looking at a map while driving.
He fought the ticket and lost but continued
to appeal it until he won. Mr. Spriggs

argued that his conduct did not violate the
statute which specifically forbids talking on
a handheld mobile device. When a three-
judge panel of the 5th Circuit Court of
Appeals unanimously ruled in his favor,
they wrote: “…we conclude that the statute
means what it says − it prohibits a driver
from holding a wireless telephone while
conversing on it. Consequently, we reverse
his conviction. ” (People v. Steven R. Spriggs
(2014) 224 Cal.App.4th 150)

In other words, the Court concluded
that the Legislature meant to forbid
holding a conversation, and not any 
other cell phone activity. So, if you grab 
the phone to check the time, or use
applications such as Google Maps or Waze,
now you have clarification. Here is what
the law says: “A person shall not drive a motor
vehicle while using a wireless telephone unless
that telephone is specifically designed and
configured to allow hands-free listening and
talking, and is used in that manner while
driving.” The court held that the term
“use” in that context only refers to holding
the cell phone and having a conversation,
not just holding or looking at it.

Distracted driving

So are what about texting, or talking
hands-free? The Legislature clearly banned
texting and driving in 2009. Texting
drivers aren’t looking where they are
going; they are more than simply
distracted, they are impaired − as if they

were under the influence of drugs or
alcohol. The National Safety Council’s
Website says that drivers looking out of the
windshield can miss up to 50 percent of
what’s around them when talking on any
phone, even hands free. Multi-tasking?
While the human brain quicky toggles
between two tasks, it can’t actually do 
two things at once.

If you get a ticket for distracted
driving in Northern California, the base
penalty is $20, but after you add in court
fees, the ticket can go up to $160 for a first
offense and $279 for a second offense.
When you add the administrative and court
fees, the cost could be much higher.
Several counties in California, including
Contra Costa, Santa Clara, and San
Joaquin Counties are allowed to increase
the total bail amounts for traffic fines. If
this isn’t enough of a deterrent for you,
consider this: the law enforcement officer
who initially pulled you over for the illegal
use of your cell phone could also add in
more charges of minor infractions such as
lighting equipment malfunction, blocking
traffic if caught in the middle of an
intersection, etc. Conclusion? It’s just 
not worth the risk.

Rebecca Hirsch is a legal researcher 
and writer. After studying literature at the
University of Chile, she earned her J.D. in 
San Francisco in 2008. She is presently at 
work on her first novel. Follow her on Twitter
@SanityorVanity.

Is using your cell phone while driving always illegal? It depends  
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BY MILES B. COOPER

The lawyer was cross-examining the defen-
dant. “Just before your car struck my client, you
were traveling 35 miles per hour.” 

“No, I had slowed to 10 miles per hour.
“Playing video from the defendant’s deposi-

tion, page 32, lines 5-14.” The lawyer waited for
the defense counsel to confirm there was no

objection. The lawyer then played the video. The same lawyer’s
voice came over the speaker, “Just before your car struck my
client, how fast were you traveling?” 

“35 miles per hour.”

Foundation

That moment – the defendant appearing demonstrably differ-
ent in trial – is the moment we strive for when considering whether
to video a deposition. It can dramatically affect the trial’s outcome.
There’s a great deal of groundwork needed to do it right, though.

Hi Fi

Deposition locations, court reporters, and videographers are
fungible, right? Wrong. If you plan to use video, you need to con-
sider the deposition setup itself. The doctor’s office with a con-
stantly ringing phone? Not so much. Think about the use before
you agree to the location. Deposition recordings are hard enough
to follow without adding additional distractions. 

If the recording is poor, alert the jury before you use it.
Opening statement is one way. “The recording has a few distrac-
tions – the doctor’s office phone rang during the deposition.
Please don’t be distracted. What the doctor said is important.”

In synch 

Most court reporters now offer video synching. What is
synching? In order to use the recording in a trial presentation
program like Trial Director or Sanction, the video needs to be
matched to the court reporter’s text. Otherwise, all you have is a
video. This does not happen automatically. Synching is done with
voice recognition software. The results are good but not perfect.
You should upload and test the disk well before trial. Most synch
problems are easy to solve (but not when discovered the night
before trial.) 

I do not like it, Sam-I-am 

Many judges disfavor video. Why? Past bad experiences.
Video once required that lawyers argue over objections and then
have a video editor recut the excerpts. This meant a trial delay.
The technology has improved. Editing takes a few seconds in the
courtroom. But judicial memories remain. Many judges still put
up roadblocks. The easiest one: Failure to provide notice.

Notice

One needs to identify the intended excerpts with sufficient
time for objections to be made and ruled on. (Code Civ. Proc., §
2025.340, subd. m.) “Sufficient time” is not defined. Nor does

this rule appear in most calendaring software. Best practice: 
calendar it one week before trial. 

Prepare and file the notice as a separate pleading. Include the
excerpts you intend to play. Omit the objections. Most lawyers do
not know exactly what they want to play, so this may sound daunt-
ing. Do your best and be over-inclusive. Most judges use the
excerpts as discussion points, not written in stone. Another concern:
showing your cards. This is another reason to be over-inclusive.

Use for any purpose

“But can’t I use a party opponent’s deposition for any pur-
pose? I should be able to play it without notice.” Yes – you can use
it for any purpose. That means the clips don’t need to impeach.
But the judge can require you to read the testimony (rather than
show the video) unless you provide notice. Some judges are not
familiar with this nuanced evidentiary rule. Judges with a criminal
background or judges who were elevated without significant civil
trial experience might not know it. Citing this rule in your notice
can help. Our firm can provide an exemplar notice if you ask.

Why play a clip that does not impeach? Because most wit-
nesses are better prepared for trial. That damning response – the
eye roll, the snark – gets cleaned up. Consider playing the clip
instead of asking the question.

Impeachment?

Technically, you need not provide notice for impeachment.
In application, best to provide notice of intent to use video. The
judge could decide under Code of Civil Procedure section 352
that video will take more time than reading. Under an abuse of
discretion standard, reversal is unlikely.

Video impeachment is done the same way as with a regular
transcript. Ask the exact question you asked at deposition. Type it
out and read it. One word change can alter the impact. Don’t ask
the witness to explain. Play the clip, pause, and then move to the
next question.

Can you hear me now?

Making jurors strain to hear tinny audio won’t work. Nor will
computer speakers. Test the courtroom prior to trial. You can
hook into some courts’ audio systems. Even that may not be crisp
enough. Powered studio monitors are ideal. One will fill a court-
room. An example: M-Audio’s BX5 D2.

Outro

Back to our cross-examining lawyer. The jury gave the lawyer
the requested verdict.  When talking with the jury, jurors said the
most impactful moment in trial was the video impeachment. It took
a great deal of work to get to there. But for our lawyer, it paid off.

Miles B. Cooper is a partner at Emison Hullverson LLP. He rep-
resents people with personal injury and wrongful death cases. In addition
to litigating his own cases, he associates in as trial counsel and consults
on trial matters. He has served as lead counsel, co-counsel, second seat,
and schlepper over his career, and is a member of the American Board of
Trial Advocates. Cooper’s interests beyond litigation include trial presenta-
tion technologies and bicycling (although not at the same time.) 
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