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...we’re here to help.

One of Nevada’s largest and highest
rated personal injury law � rms

“ I recently co-counseled a serious Las Vegas injury case with Rick Harris and his law � rm. Rick’s advocacy and skills are 
extraordinary, and were instrumental in resolving and maximizing our client’s multiple-seven-� gure recovery. The case was 

expertly worked up, litigated, and masterfully mediated. Everyone I worked with on Rick’s team was outstanding. For either a 
referral or a co-counsel arrangement, I wholeheartedly recommend Rick and the Richard Harris Law Firm for any Nevada case.”

~ Carl Wolf, Esq., Callaway & Wolf
Northern California Super Lawyer 2010, San Francisco, California

© 2013 RHLF
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BY ALBERT G. STOLL, JR.

Do you have a case that you refer to
over and over again; a legal opinion that
you read and re-read as trial approaches?
For me that case is Luisa Solis v. Southern
California Rapid Transit District (1980) 105
Cal.App.3d 382. Solis is notable because
it was tried to a defense verdict and over-
turned on appeal by Ned Good. Mr.
Good is one of the original six lawyers
that came together in Palm Springs in
1961 to found the Consumer Attorneys
of California (CAOC) and was CAOC’s
seventh president in 1969.

Why is Solis so useful? Reading the
case will provide you with a good mental
checklist of the quality of your accident
reconstruction work, and/or point out the
flaws in the work of the defense accident
reconstruction opinion. If you want an
accident reconstruction expert excluded,
Solis will give your trial judge an example
of how it’s done. It is also a reminder to
trial judges that they can be overturned,
for an abuse of discretion, if they do not
carefully consider the foundation of the
defense expert opinion. 

On first glance, Solis looked like a clear
liability left-turn case. A left-turning bus
struck a woman crossing the street with a
green light. Two eyewitnesses placed plain-
tiff in the crosswalk crossing with the green
“walk” sign. Over plaintiff ’s objections, the
trial judge allowed a defense accident
reconstruction expert to give an opinion
that the point of impact fell outside of the
crosswalk. The jury returned a defense ver-
dict on negligence and plaintiff appealed.
On appeal the basis for the defense expert’s
opinion was found to be speculative and
without adequate foundation. The trial
judge’s ruling allowing the expert to testify
to his opinion was overturned and deemed
prejudicial to the outcome. (Solis p. 348.)

The law of expert opinion:
Defeating speculation
and conjecture

When confronting a “creative”
defense accident reconstruction expert
who ignores facts, focuses only on favor-
able defense evidence, and manufactures
“facts” unsupported by the evidence, it’s
tempting to write a long motion in lim-
ine to exclude. My experience has been
that the best motions to exclude unsup-
ported expert witness opinions are short
and to the point.

With disputed liability auto cases,
Solis and Sargon Enterprises, Inc. v.
University of Southern California (2012) 55
Cal.4th 747, provide much of the legal
authority to set up a well-reasoned
motion to exclude speculative expert
opinion testimony.

Sargon reviewed the exclusion of an
expert opinion about the future lost prof-
its of a new business. In Sargon the trial
judge excluded the opinion of an econo-
mist who gave the opinion that but for
the contract breach, Sargon Enterprises,
Inc. would have become a market leader
within 10 years. Reviewing for an abuse
of discretion, the California Supreme
Court upheld the trial judge’s decision to
exclude the opinion because it was based
on too many assumptions and on data
taken from sources that were not “sub-
stantially similar” to the business in 
question. 

In Sargon the trial judge gave the
hypothetical of a Miss America contestant
who suffered a breach of contract. As a
result of the breach she was not able to
compete in the Miss America Contest.
The trial judge asked, “Could an expert
testify that the contestant would have
won the contest she was not able to com-
pete in due to the defendant’s breach of
contract?” Could that same expert also

give an opinion on the amount of future
lost endorsements she would have
obtained, basing that opinion on the
amount of endorsement earnings other
contestant winners have earned? 
This hypothetical was included in the
Supreme Court’s opinion, which held 
the trial judge’s reasoning was not an
abuse of discretion and let the exclusion-
ary ruling stand.

The California Supreme Court
reviewed both Evidence Code section 801
and 802 and wrote, “...the trial court acts
as a gatekeeper to exclude expert opin-
ion testimony that is (1) based on matter
of a type on which an expert may not
reasonably rely, (2) based on reasons
unsupported by the material on which
the expert relies, or (3) speculative.
(Sargon p. 772.) Sargon cites to Daubert v.
Merrell Dow Pharmaceuticals, Inc. (1993)
509 U.S. 579 at p. 595 cautioning trial
courts not to choose between competing
expert opinions, but to solely focus on
the principles and methodology used by
the expert, not on the conclusions they
generate. The trial judge must simply
determine whether the matter relied on
can provide a reasonable basis for the
opinion or whether that opinion is based
on a leap of logic or conjecture. (Sargon
at p. 772.)

In low property damage automobile
collisions Sargon supports the argument
that the human crash studies relied upon
by the defense accident reconstruction
expert must be shown to be substantially
similar to the real-life collision the plain-
tiff actually endured. Sargon agreed with
the trial judge’s determination that the
data relied upon by lost profits expert
Skorheim was in no way analogous to the
business it was being compared to.
(Sargon at p. 776.) “Skorkheim consid-
ered Sargon to be comparable to the Big
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Does the accident-reconstruction
expert’s work measure up?
Solis v. Southern California RTD provides a checklist
for the quality of accident-reconstruction work
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Six dental implant companies rather
than the smaller ones that appear to
have far more closely resembled it.”
(Sargon p. 777.)

The facts of Solis: Left-turn bus
vs. pedestrian collision

With the background of Sargon decid-
ed in 2012; let’s now consider what we can
learn from the 1980 decision in Solis.

On January 7, 1974 at approximately
4 p.m., during a heavy rain, plaintiff Luisa
Solis was struck and injured by a left-
turning bus in downtown Los Angeles. Ms.
Solis was crossing 11th Street at its inter-
section with Wall Street; she was crossing
the street during a heavy rain. At trial, the
evidence was uncontradicted that Ms.
Solis was crossing with the green light,
which included a pedestrian “walk” sign.
Two companions walking with Ms. Solis
squarely placed her in the crosswalk at the
time of impact. (Solis p. 384.)

The bus driver stated his traffic sig-
nal turned green, and he pulled a short
distance out into the intersection and
yielded to three or four cars. He did not
see any pedestrians and started his left
turn from 11th Street onto the one-way
Wall Street, westbound. He testified he
reached a top speed of 5 to 10 mph. Out
of the corner of his eye he saw something
moving fast toward the right front of his
bus. He slammed on his brakes, heard a
thud and saw plaintiff take a couple of
steps backwards and fall to the ground.
The bus driver did not know whether he
struck plaintiff when she was inside the
crosswalk or not. (Solis p. 386.)

Over Ned Good’s objection, the trial
court judge allowed defense accident recon-
struction expert David Bruce Lent-Koop to
give an opinion on the location of the point
of impact. Mr. David Bruce Lent-Koop gave
the opinion that the bus came to a stop 
21 feet west of the crosswalk and therefore
the point of impact with plaintiff was west 
of the crosswalk. The jury returned a
defense verdict and Mr. Good appealed.

The accident reconstructionist’s
work in Solis

Mr. Lent-Koop calculated a location
for the point of impact based on scene

photographs, the results of speed tests
he conducted post accident, the percep-
tion and reaction time of the bus driver,
and the coefficient of friction between
the bus tires and the roadway. His ulti-
mate opinion based on an assumed
maximum speed of the bus, was that
the bus came to a stop 21 feet west 
of the crosswalk, therefore the point 
of impact must have been outside of 
the crosswalk when plaintiff was 
struck.

The qualifications of Mr. Lent-Koop
were not raised as an issue during the
appeal. He had a bachelor’s degree and 
a master’s degree in engineering from
UCLA specializing in transportation 
safety.

The flaws in the accident
reconstructionist’s work

The Solis opinion sets forth the work
done by Mr. Lent-Koop as he worked
toward his opinion that the point of
impact was outside of the crosswalk. Each
step of the way, the court of appeal opin-
ion points out flaws and assumptions in
Mr. Lent-Koop’s work.

There is no evidence of measure-
ments being taken at the scene to
determine the exact distance from the
crosswalk of the bus or of plaintiff ’s
body,

(Solis at 386.)
Lent-Koop assumed that the photo-

graphs in evidence showed the places
where the bus and plaintiff ’s body
came to rest after the accident.

(Solis at 387.)
The assumed points of rest of the

bus and of plaintiff ’s body were key to
the expert’s opinion. However, ‘...after
the actual impact the place the bus
came to rest was still within the control
of the driver to some extent....and the
place plaintiff ’s body came to rest was
also to some extent controlled by her;
there being evidence that she took a
few steps backward before falling.’ 

(Solis at 390.)
Lent-Koop employed the same bus

involved in the accident to conduct speed
testing beginning at the start of the left
turn movement. He used the bus driver

involved in the accident to perform these
speed tests. However, the bus driver testi-
fied that the bus used in the speed test
experiments, “Was not capable of going
as fast as on the day of the accident.”
(Solis at 389.)

Lent-Koop’s speed testing experi-
ment was done when the roadway was
dry. However, it was raining at the time
Ms. Solis was hit. (Solis at 390.)

Lent-Koop did not know the condi-
tion of the bus tires at the time of the
accident. This may have an impact on
the stopping distance. (Solis at 388.)

Lent-Koop did not know the coeffi-
cient of friction of the wet street at the
time of the collision, not having meas-
ured it. He used an assumed figure.

(Solis at 387.)
The conclusion as to the maximum

speed attainable by the bus during the
speed test experiment was based upon a
visual reading of the speedometer, but
there was no showing that the speedome-
ter was accurate or that the difference
between six miles per hour and seven
miles per hour could accurately be read.
(Solis at 389 and 390.)

Based on these factors, the court of
appeal concluded that there was not an
adequate foundation for Lent-Koop’s
opinion and wrote: 

Because of the relatively slow speed
of the bus and the short distances
involved in determining whether plain-
tiff was or was not within the crosswalk,
small differences in the driver’s
assumed perception time and reaction
time and the bus’s braking time cru-
cially affected the conclusion. 

(Solis at 390.)

Lessons learned from Solis

Solis provides lessons for plaintiff
lawyers. Check your accident reconstruc-
tion experts’ work and ensure the basis of
their opinion does not fall into similar
traps as the excluded opinion in Solis.

Don’t assume jurors will find liability
in cases that appear to have strong liabil-
ity facts. It’s easy to be overconfident
when a pedestrian with a green light is
struck by a left-turning bus.

Accident-reconstruction Expert, continued from Previous Page

See Accident-reconstruction Expert, Page 10

• Interest rates — from
1.99% to 3.99% per month

• Minimum Payback — 4 months
minimum and month-to-month thereafter

• Additional Fees — One time
processing fee that is collected
if/when the case settles
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To the extent case economics allow,
the earlier you can retain your accident-
reconstruction expert the better. The
court of appeal noted that Mr. Lent-Koop
was first retained two years after the acci-
dent date.

Take steps to actually measure vari-
ables. If possible, obtain real data from
the actual evidence in the case. Experts
can obtain generic coefficient of friction
data for a wet asphalt surface; however,
you may be able to test the actual coeffi-
cient of friction of the asphalt in question
in your case. The closer in time these
measurements are taken, the more reli-
able the data.

Speed measurements should be
taken with calibrated instruments that
provide precise measurements. In Solis
the expert relied on mile-per-hour data
visually deciphered by an employee of

the defendant from a dashboard
speedometer. 

Verify the accuracy of any relied
upon speedometer before collecting
speed data. Mr. Lent-Koop just assumed
the dashboard speedometer was working
correctly.

Be prepared to lay a foundation
showing “substantial similarity” when the
results of an experiment are relied upon.
In Solis the bus from the accident was used
in a post-accident speed test; however the
bus driver testified at trial that there was a
difference in the ability of the bus to accel-
erate on the day of the accident compared
to the bus’s lack of acceleration on the day
of the speed test. (Solis p. 390; see also,
Culpepper v. Volkswagen of America, Inc.
(1973) 33 Cal.App.3d 510, 521.)

It’s not enough to argue that leaps
in logic just go to the expert opinion’s

weight and/or that unsupported assump-
tions can be pointed out on cross exami-
nation. Both Solis and Sargon are a
reminder to experts, lawyers and trial
judges that the trial judge is the gate-
keeper and opinions that are based on
speculation and conjecture are simply not
relevant evidence and are therefore inad-
missible at trial. (Sargon p. 770.)

The trial court excluded
plaintiff’s rebuttal evidence

In footnote 2, the Solis opinion notes
that plaintiff conducted “a somewhat
similar experiment, videotaping other
buses making the turn at the intersec-
tion,” which was excluded by the trial
court based on a finding that it lacked
foundation as to the similarity of the bus
involved. This ruling by the trial court

Accident-reconstruction Expert, continued from Page 8

See Accident-reconstruction Expert, Page 12
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was not analyzed by the Court of Appeal.
The footnote makes the point that the
exclusion of the expert rebuttal con-
tributed to the prejudicial effect of the
defendant’s expert testimony.

Time, position and visibility
analysis applied to Solis

Here is another way to look at recon-
structing the collision sequence in Solis.
How did Ms. Solis get from a place of
safety at the curb to the alleged area of
impact without the bus driver seeing her
until it was too late to stop safely? The
bus driver’s testimony was that “He saw
out of the corner of his eye something
moving fast toward the right front of the
bus. A passenger on the defendant’s bus
saw one pedestrian cross the street and
first saw Ms. Solis on the corner and then
saw her move “fast towards the right
front of the bus.”

The first question for your accident
reconstruction expert is, “How long did it
take Ms. Solis to get from the sidewalk
curb to the area of impact?” Adult pedes-
trians usually cover three to four feet per
second while walking at a leisurely pace.
Your expert witness can arrive at a walk-
ing speed based on case-specific evidence.
In Solis, a bus company supervisor took
photographs of where the bus came to
rest. This photograph would have allowed
an accident reconstruction expert to
measure the distance from the curb to
an area of impact within the crosswalk.

The fact that Ms. Solis was crossing in the
crosswalk was testified to by two eyewit-
nesses. Now your expert can solve for the
time it took for Ms. Solis to walk from the
sidewalk curb to the area of impact.

Second, what was the bus driver able
to see during this window of time? The
bus driver testified that when his light
turned green he pulled up into the inter-
section a short distance and paused for
three or four seconds waiting for three of
four southbound cars to pass. He then
started turning left and reached a speed
of between 5 and 10 miles per hour.

First, the area of impact is the-zero-
point for time and distance. Next, move
back in timed intervals taking driver eye
photographs from the perspective of the
bus driver at various points along the
path of travel. Photographs depicting the
bus driver’s view at 8, 6, 4 and 2 seconds
prior to impact will help the jury discount
the defendant driver post-accident excus-
es, “I did not see her” or “there was no
time to react” or from Solis, “Out of the
corner of his eye he saw something mov-
ing fast toward the right front of his bus.”

Computerized animation

Once you have a solid foundation
for your time, position and visibility
analysis, along with a series of driver eye
photographs at points in time, consider
the use of a computerized animation.
The California Supreme Court’s opinion
in People v. Duenas (2012) 55 Cal.4th 1

affirmed the use of a computerized ani-
mation of a shooting that resulted in a
first degree murder conviction. The pur-
pose of your animation is to illustrate
your expert’s opinion testimony.
Animations do not draw conclusions;
they attempt to recreate a scene or
process, thus they are treated like
demonstrative aids. In other words, a
computer animation is demonstrative
evidence offered to help a jury under-
stand expert testimony. (See Duenas,
supra, and People v. Hood (1997) 53
Cal.App.4th 965, 969.

San Rafael attorney Stephen Brady
has excellent insight on the effective use
of computerized animations in auto
cases. Morgan C. Smith at Cogent Legal
is also an excellent resource to help
develop an animation for a disputed
liability-automobile case. 

Conclusion 

Accident reconstruction experts add
significantly to the plaintiff ’s case costs. A
simple work up can start at $3,000 dollars
and quickly reach $10,000 with a moder-
ate amount of work. That said, most dis-
puted liability-auto cases benefit signifi-
cantly if a jury is shown a step-by-step
analysis of the accident, based on real 
evidence, sound accident reconstruction
principles and provided with a demonstra-
tive animation to pull it all together. When
you do make the decision to hire an acci-
dent reconstruction expert, take the time
to review Solis and Sargon and make sure
your efforts result in an opinion that is
both admissible and persuasive.

Al Stoll stands up for the
rights of individuals in per-
sonal injury, employment 
law, elder rights, and product
liability cases. In 2010 he
helped found the Attorney
Action Club, a network of San
Francisco Bay Area lawyers
that hosts monthly topical 
discussions on attorney work-life balance 
and law practice management. Outside 
of the law, he enjoys spending time with his
wife and family. See Profile: Al Stoll in
Plaintiff Magazine, May 2012 at 
plaintiffmagazine.com.
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BY KEVIN LANCASTER
The Veen Firm, P.C.

Did you realize that you could liti-
gate or arbitrate a case, get a judgment
in your favor, be denied your costs of suit
and still owe the defendant money?
That’s why you have to understand what
lies locked behind the Code of Civil
Procedure (herein CCP) 9-9-8 combina-
tion!

While the English Rule imposes the
prevailing party’s attorneys’ fees on 
the losing party, the general rule in
American jurisprudence is that in the
absence of a special controlling statute,
each party bears its own costs and attor-
neys’ fees. (Davis v. KGO-TV (1998) 17
Cal.4th 436, 439). There are specific
statutes dealing with when attorneys’ fees
are recoverable by contract or in assert-
ing a specific statutory remedy (see CCP,
§§ 1021, et seq.). There are also statutes
dealing with recoverable litigation costs
the “prevailing party” will recover,
including filing fees, deposition costs 
and more (see CCP, § 1032, 1033.5).

CCP § 998

California Code of Civil Procedure §
998 is a cost-shifting statute encouraging
early settlement of actions by penalizing
a party who fails to accept a reasonable
and good faith pre-trial settlement offer
following the CCP 998 mandated format.
Designed to avoid the time delays of pro-
tracted litigation and eliminate the eco-
nomic waste of expensive trials or arbi-
trations, a CCP section 998 offer to com-
promise can greatly benefit the party that
“beats” a rejected offer or cause counter-
intuitive consequences to the party who
prevails in the lawsuit but falls short of
the offered settlement. 

If a plaintiff rejects a defendant’s
offer to compromise for $250,000 and
gets a verdict for $249,000, it is con-
ceivable the defendant will be awarded
expert witness costs and, where
authorized, attorneys’ fees, while at
the same time preventing plaintiff
from recovering certain “prevailing
party” costs of CCP section 1032.
(Heritage Engineering v. City of Industry
(1998) 65 Cal.App.4th 1435, 1439).
Furthermore, the defendant’s costs are
deducted from the plaintiff ’s verdict.
Where the awarded costs to defendant
exceed the verdict, the plaintiff pays
the defendant the difference. (CCP §
998(e)).

A plaintiff who beats its offer to com-
promise can not only seek “prevailing
party costs” of CCP sections 1032 and
1033.5, but also the court’s discretion to
award post-offer expert costs and pre-
judgment interest from the date of plain-
tiff ’s offer. (CCP, § 3291). 

The process

The 998 process is a rigid, formal-
ized, “bright line” methodology which
generally operates under contract princi-
ples unless adherence to those principles
would foster “gaming the system.” (Poster
v. Southern California Rapid Transit (1990)
52 Cal.3d 266). In order to prevail on a
post-trial Offer to Compromise Motion,
the offer must: 
• Be timely (CCP, § 998(b));
• Be reasonable and in good faith (Najera
v. Hurta (2011) 191 Cal.App.4th 872);
• Dispose of a claim subject to a pending
lawsuit (Chen v. InterInsurance Company
(2008) 164 Cal.App.4th 117); and
• Be clear, specific and calculable to the
offeree (Seever v. Copley Press (2006) 141
Cal.App.4th 1550). 

Timing

Any party to a lawsuit can make an
offer to compromise (offeror) to any
other party to the lawsuit (offeree). (CCP,
§ 998(b)). The offer can be made at any
time ten days before trial or arbitration.
The triggering trial events include open-
ing statement, first witness sworn to testi-
fy or the introduction of evidence. (CCP,
§ 998(b)(3)). The offer is deemed with-
drawn after 30 days or the beginning of
the trial/arbitration. (CCP, § 998(b)(2)). 

While the statute prescribes how late
an offer can be made, the important
question is: How soon can the offer be
made and still be considered valid, rea-
sonable and in good faith? The focus is
upon the information available to the
offeree at the time of the offer. Did the
offeree have the necessary information 
to evaluate the facts and legal issues to
intelligently evaluate the probability of
success and extent of damages? Where a
CCP 998 demand was served with the
summons and complaint, and the parties
had no ongoing, pre-existing exchange
of information, courts have found the
demand unreasonable and invalid.
(Najera v. Huerta (2011) 191 Cal.App.4th
872). However, where there was a pre-
filing relationship and exchange of evi-
dence the reasonableness of service of
the 998 offer to compromise with the
summons and complaint is justified.
(Barba v. Perez (2008) 166 Cal.App.4th
444). 

The formal offer/acceptance

The form of the 998 offer is not only
prescribed by statute, but a compliant
form is available from the Judicial
Council (form CIV-090). Use of the

9-9-8: It’s the combination
Learn the unlock code for CCP 998 and you will not
only gain settlement clout but prevent loss of your
judgment dollars from defendant’s post-trial motions 
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998, continued from Page 14

Judicial Council form is not mandatory
but its use does eliminate a potential
challenge to the validity of the offer.
(Rouland v. Pacific Specialty (2013) 220
Cal.App.4th 28). 

The offer must be in writing, stating
the terms and conditions which must be
specific to the pending dispute and allow
for an intelligent evaluation of the offer-
ee’s exposure to liability and damages. It
must also contain a provision allowing
the accepting offeree to indicate accept-
ance by signing a written statement that
the offer is accepted. There also must be
a provision concerning a “notice of
acceptance” signed by the party or their
attorney, if represented, which must be
filed with the court. (CCP, § 998(b)(1)).

The Judicial Council form has all of
these elements integrated into it. Courts

have accepted offers where there were
instructions for compliance with the
“accepting” provisions but no enclosed
separate document (Rouland v. Pacific
Specialty (2013) 220 Cal.App.4th 280)
and rejected offers where the single offer
document did not contain instructions
(Perez v. Torres (2012) 206 Cal.App.4th
418).

Although acceptance of a CCP § 998
offer results in the entry of a judgment in
favor of the offeror, it is a “stipulated or
consent judgment,” a ministerial act
which does not amount to collateral
estoppel. (Milicevich v. Sacramento Medical
Center (1984) 155 Cal.App.3d 997).

The terms of the offer

Whereas the form of the offer/accep-
tance is prescribed by statute, the content

or terms of the offer are not. They sim-
ply must be dispositive of the pending
claim and allow the offeree (and later the
court) an intelligent opportunity to eval-
uate the exposure. (Najera v. Huerta
(2011) 191 Cal.App.4th 872).

Most 998 offers are for specific 
dollar amounts alone. However, specific
dollar amounts and “reasonable attorney
fees” have been upheld. (Elite Show
Services v. StaffPro (2004) 119 Cal.App.4th
263). A 998 offer which disposes of the
complaint but not the cross-complaint
may also be valid. (West America Bank v.
MBG (2007) 158 Cal.App.4th 109). 

Joint offerors/offerees

The offeree and court’s ability to
evaluate the terms of the offer also comes

See 998, Page 18
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into play when joint parties make a single
offer and when a single offer is made to
joint parties. Again, the focus is upon the
ability to determine the “reasonableness” of
the offer. Where a single offeror serves a
998 on a single offeree, there is an oppor-
tunity for the party to intelligently evaluate
its monetary exposure to a judgment.
Similarly, when the offer is rejected, the
mathematical calculation by the court in
determining if the prevailing party “beat”
the offer is simple. But, the “reasonable-
ness” evaluation by the court is complicated
where joint parties make an offer or a sin-
gle party makes an offer to joint offerees.

Generally speaking, where multiple
defendants’ liability is joint and several
based on vicarious liability or arising
from a non-delegable duty, a single 998
offer to them is valid. (Burch v. Children’s

Hospital of Orange County Thrift Stores, Inc.
(2003) 109 Cal.App.4th 537). 

A defendant can make a single joint
offer to joint plaintiffs where the dam-
ages is a unitary amount as in a wrongful
death case (McDaniel v. Asuncion (2013)
214 Cal.App.4th 1201) or a single prop-
erty damage insurance claim (Vick v. Da
Corsi (2003) 110 Cal.App.4th 206; Barnett
v. First National Insurance Company of
America (2010) 184 Cal.App.4th 1454).
Both Vick, supra and Barnett, supra relied
on community property principles to
reach their conclusion that the claim was
a single “action for damages” and there-
fore valid. In a medical malpractice case,
the sole defendant made a joint offer to
husband and wife. The Court held it
invalid. (Menes v. Andrews (2004) 122
Cal.App.4th 1540). 

Multiple offers

There is no limit on the number of
CCP, § 998 offers a party can serve in the
course of a case. In fact, as the issues of
damages and liability become clearer
through discovery, it is encouraged.
Where a party makes an initial offer
which expires; later serves another offer
to settle for less than the first, and beats
both offers at trial, interest and costs have
been assessed off the date of the first
offer. (Martinez v. Brownco Construction
(2013) 56 Cal.App.4th 1014). This is a sit-
uation in which ordinary contract princi-
ples of “last offer rule” do not apply. 

In a case One Star, Inc. v. STAAR
Surgical (2009) 179 Cal.App.4th 1082,
defendant made an initial offer which

998, continued from Page 16

See 998, Page 20

ERIK L.  PETERSON                        JAMES BOSTWICK

Bostwick & Peterson LLP has successfully represented catastrophically injured
personal-injury victims in California and Hawaii for over 40 years.

We are pleased to report these recent settlements:
$11,000,000 neonatal injury settlement
$10,700,000 record birth injury settlement
$8,000,000 neonatal injury settlement
$7,100,000 birth injury settlement
$5,000,000 settlement for wrongful death of a minor

The majority of our cases are referred to us by attorneys and we gladly pay referral fees.

For more information, please visit our website:
www.bostwickfirm.com

415.421.8300
Fax: 415.421.8301

Four Embarcadero Center, Suite 750, San Francisco, CA 94111

Plaintiff July13 issue_Advocate template 2007.qxd  6/20/2013  3:17 PM  Page 11



Submit your latest verdict to www.JuryVerdictAlert.com20 Plaintiff | May 2015 | plaintiffmagazine.com

expired, then made a second 998 offer
which it withdrew. At trial, defendant
beat its first expired/unaccepted offer.
Defendant recovered 998 costs and inter-
est from the expired first offer. The revo-
cation of an offer before it expires
according to the statutory terms is a void
act and neither triggers the cost-shifting
provisions of the revoked offer nor upsets
the effect of any expired/unaccepted
prior offers. (Marcey v. Romero (2007) 148
Cal.App.4th 1211). An offer is not extin-
guished by a subsequent vacated judg-
ment (Palmer v. Schindler Elevator (2003)
108 Cal.App.4th 154) nor by a counter-
offer (Poster v. Southern California Rapid
Transit (1990) 52 Cal.3d 266), nor by a
JNOV (Saakyan v. Modern Auto (2002) 103
Cal.App.4th 383).

Post-trial costs and interest

The award of CCP § 998 costs and
prejudgment interest is vested in the
sound discretion of the court. (Adams v.
Ford (2011) 199 Cal.App.4th 1475). As
previously discussed, the court must
determine that a reasonable and good
faith 998 offer was made, focusing on the
form of the offer and its terms. The court
also evaluates the rejecting party’s finan-
cial ability to pay costs and prejudgment
interest. (Holman v. Altana (2010) 186
Cal.App.4th 262). This is referred to as
“scaling costs.” (C).

Pre-judgment interest begins to run
from the date of the CCP 998 offer (CCP,
§ 3291). In a multi-defendant case where
joint and several liability applies, each
defendant pays its share of the pre-

judgment interest – not cumulative 
interest on the total joint and several
damages. (Cadlo v. Metalclad (2009) 
172 Cal.App.4th 1040). 

In the multi-defendant case based
on joint and several liability where some
of the defendants settle before trial, pre-
judgment interest is assessed against the
non-settling defendant(s) from the date
of the 998 offer based on the joint and
several damages until each settling
defendant actually offsets that amount.
(Deocampo v. Ahn (2002) 101 Cal.App.4th
758, 780-781).

Conclusion

Cases must be litigated aggressively
in discovery to determine the liability
issues and damages so an early and
informed CCP section 998 offer can be
made, supported by evidence. Not only
does this increase the pressure and prob-
ability of timely resolution of the claim,
but where a plaintiff expects a case not to
go to trial for a year, interest is accumu-
lating at the rate of 10 percent. Add in
“prevailing party” costs and expert fees,
you’ll add thousands of dollars of expo-
sure to the rejecting party’s liability. Yet,
failure to understand the mathematics
and process of using a CCP § 998 offer
may expose you and your client to eco-
nomic disappointment. That’s why you
must figure out what’s locked behind the
combination 9-9-8. 

Kevin Lancaster focuses
on prosecuting complex cases
involving products liability,
professional negligence, cata-
strophic personal injury, and
wrongful death. He is Senior
Counsel at The Veen Firm,
P.C. in San Francisco. Mr.
Lancaster served on the Board
of Directors for the San Francisco Trial
Lawyers Association (SFTLA) for five consec-
utive years. He is a member of ABA, AAJ,
CAOC, BASF, and SFTLA. He is also a
member of the Jurisprudence Division of the
American Academy of Forensic Sciences. Mr.
Lancaster has been selected to the Northern
California Super Lawyers List for seven 
consecutive years.
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BY CHRISTOPHER DOLAN

In the 1960’s I grew up watching Star Trek, on a little black-
and-white TV set with rabbit ear antennas, no remote, and an
adjustable dial to turn to one of the 10 or so available stations.
Captain Kirk and company had “transponders” − futuristic
hand-held telecommunication devices that did the unimagin-
able: let people talk to each other over long distances, wirelessly.
I never thought I’d see it in my lifetime. Now, my eight-year-old
cannot only make calls on my cell phone, she can download and
watch “Cinderella” in the middle of the woods. 

In 1973, Woody Allen came out with the movie “Sleeper,”
another futuristic storyline with fantastic technology like the
“Orgasmatron” (See Figure 1) and the driverless car. 

Unfortunately, to my knowledge, the “Orgasmatron” is still
hypothetical while, on the other hand, in March of this year the
first autonomous car set out from the Golden Gate Bridge and
arrived in New York nine days later with the technology doing
99 percent of the driving on its own, reverting to the human
only as it left highways and entered onto city streets. 

The driverless car (Figure 2) will revolutionize transporta-
tion and every other associated industry and profession. We, as

lawyers and policy mak-
ers, need to pay close
attention to these devel-
opments so as to make
sure that the dual goals of
the tort system, accounta-
bility and consumer pro-
tection, evolve as well. 

According to the National Highway Transportation and Safety
Administration (NHTSA), in 2011 America’s 212 million licensed
drivers crashed over 5.3 million times, injured 2.2 million people
and killed another 32,367. Road traffic injuries have become the
leading killer of young people aged 15 to 29 years. According to a
World Health Organization Report, almost 1.3 million people die
each year on the world’s roads, making this the ninth leading
cause of death, globally. Worldwide, road crashes cause between 
20 million and 50 million non-fatal injuries every year. 

Human factors are leading cause of accidents

Thought to be one of the most thorough studies of collision
causation, The Tri-level Study of Traffic Accidents, commissioned

See Future, Page 24
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by the NHTSA/DOT in 1979, undertook
an expansive review of collision data in
an effort to quantify the causes of vehicle

collisions on a percentage basis. The
study determined that human factors are
the most frequently cited causes of colli-

sions followed by environmental and
vehicle factors respectively. The DOT
study revealed that human error was the
most probable cause in 93 percent of
these collisions. The leading human
direct causes were improper lookout 
(23 percent), excessive speed (17 per-
cent), inattention (15 percent), improper
evasive action (13 percent) and internal
distraction (9 percent). 

The 2008 NHTSA National Motor
Vehicle Crash Causation Survey analyzed
a representative sample of 5,471 crashes
in a 2.5 year period from 2005 to 2007
which demonstrated similar results iden-
tifying human factors as the greatest crit-
ical pre-crash event causing a collision.
The 2008 NHTSA study revealed that
about 36 percent of all vehicles involved
in collisions were turning or crossing at
intersections, 22 percent ran off the side
of the road, 11 percent failed to stay in
their proper lane, 12 percent of the vehi-
cles were stopped and about 9 percent
lost control prior to the crash. NHTSA
not only broke down the crashes by criti-
cal pre-crash events, it specifically refer-
enced how technology could be used to
reduce, or eliminate these collisions,
including electronic stability control, lane
departure warning systems, collision-
avoidance/warning systems and a “coop-
erative collision avoidance system” which
would warn a driver about an imminent
violation of a traffic control device at an
intersection.

The 2008 Study found that:
In cases where the researchers attrib-

uted the critical reason to the driver,
about 41 percent of the critical reasons
were recognition errors (inattention,
internal and external distractions,
inadequate surveillance, etc.). In addi-
tion, about 34 percent of the critical
reasons attributed to the driver were
decision errors (driving aggressively,
driving too fast, etc.) and 10 percent
were performance errors (overcompen-
sation, improper directional control,
etc.). The researchers also conducted
an assessment of other factors associat-
ed with the crash, such as interior 
non-driving activities. In fact, about 

See Future, Page 26
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18 percent of the drivers were engaged
in at least one interior non-driving
activity. The most frequent interior
non-driving activity was conversation,
either with other passengers in the
vehicle or on a cell phone, especially
among young (age 16 to 25) drivers.
Among other associated factors,
fatigued drivers were twice as likely to
make performance errors as compared
to drivers who were not fatigued.

Technology makes us better
drivers

In short, we are not very good driv-
ers and technology has rapidly devel-
oped to enable us to be better drivers
largely by providing us with more infor-

mation in the form of warnings. In the
last five years we have seen a rapid
growth in the area of adaptive technolo-
gies that interpret and react to changing
conditions for us. Now, Silicon Valley
(and even NHTSA) thinks what is best
for us all is to remove us from the inter-
face, i.e., take us out of the driver’s seat.

In 2013 NHTSA released a policy on
Automated Vehicle Development classify-
ing the various levels of vehicle automa-
tion.

NHTSA defines vehicle automation
as having five levels:
•No-Automation (Level 0): The driver is
in complete and sole control of the pri-
mary vehicle controls – brake, steering,
throttle, and motive power – at all times.

•Function-specific Automation (Level
1): Automation at this level involves one
or more specific control functions.
Examples include electronic stability 
control or pre-charged brakes where the
vehicle automatically assists with braking
to enable the driver to regain control 
of the vehicle or stop faster than possible
by the driver acting alone.
•Combined Function Automation (Level
2): This level involves automation of at
least two primary control functions
designed to work in unison to relieve the
driver of control of those functions. An
example of combined functions enabling
a Level 2 system is adaptive cruise con-
trol in combination with lane centering.
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•Limited Self-Driving Automation
(Level 3): Vehicles at this level of
automation enable the driver to cede full
control of all safety-critical functions
under certain traffic or environmental
conditions and in those conditions to rely
heavily on the vehicle to monitor for
changes in those conditions that would
require transition back to driver control.
The driver is expected to be available for
occasional control, but with sufficiently
comfortable transition time. The current
Google car in operational testing in
California is an example of limited self-
driving automation.
•Full Self-Driving Automation (Level 4):
The vehicle is designed to perform all
safety-critical driving functions and mon-
itor roadway conditions for an entire trip.
Such a design anticipates that the driver
will provide destination or navigation
input, but is not expected to be available
for control at any time during the trip.
This includes both occupied and unoccu-
pied vehicles.

NHTSA unequivocally states that
these technologies will reduce not only
the emotional toll that collisions cause,
they cite hundreds of billions of dollars
in reduced societal costs caused by loss
of life, injury, disability, medical costs,
days missed from work and property
damage. Additionally, it is projected that
these evolving technologies will result in
improved vehicle performance as well as
reduction in energy consumption, con-
gestion, and greenhouse emissions
resulting in improved commute times.
While NHTSA is focused on safety and
coordination of the development of mul-
tiple systems by various manufacturers,
little is being discussed about how 
the civil law needs to adapt to secure
accountability and consumer protection
for those times when these systems, like
humans, fail. It is important that con-
sumer lawyers not only understand what
is happening, we need to inject ourselves
into the policy dialogue that is going on
largely without consumers having a voice

in who will be held responsible when
these systems fail.

Driverless technology’s evolution

For anyone of my generation, the
“baby boomers,” this evolution brings to
mind the movie “West World” where per-
fectly controlled robots, providing a life-
like gunslinger experience, who were
programmed such that they could never
harm a human, malfunctioned and
began wreaking havoc and disaster assas-
sinating the guests. If you don’t get the
West World reference, it too, like Woody
Allen’s “Sleeper,” came out in 1973.
Google it and get a taste of how primitive
our view of the future was.

To those who say “this will never hap-
pen,” I just point to the moon. Indeed,
driverless technology is most likely already
creeping into your car in the form of lane
assist, adaptive cruise control, ABS, back
up sensors, automatic braking if an object
is behind your reversing vehicle, fatigue
warnings, heads-up displays and automat-
ic park assist. We have gone from the rela-
tively primitive technology of blind spot
warnings to vehicle perception of not only
shapes, but types of objects: people, dogs,
bicycles, and their predicted movements
(See Figure 3).

Self-driving cars are now allowed in
Nevada, Florida, Michigan, California,
and the District of Columbia, at least for
testing purposes. States like Texas,
Arizona, New Hampshire and Wisconsin
have rejected autonomous car laws, and
many states are considering their options
right now.

Florida, Nevada, California and
Michigan require that the operator of the
autonomous vehicle being tested is an
employee, contractor, or other person
authorized by the manufacturer. Florida,
Nevada and Michigan do not require a
driver-license endorsement or specific
permit to operate an autonomous vehi-
cle. California requires the driver to hold
a test vehicle operator permit.

In Nevada, operation is restricted to
predetermined highways in limited geo-
graphic locations. That’s not the case
with the other states and here in
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Figure 3: How a Google self-driving car sees the world. 
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A 2012 Institute of
Electrical and Electronics
Engineers (IEEE) study
estimates that widespread
adoption of autonomous-
driving technology could
increase highway capacity
fivefold, simply by packing
traffic closer together. 

Peter Stone, an artifi-
cial-intelligence expert at
the University of Texas at
Austin, thinks that inter-
secting streams of automat-
ed traffic will essentially
flow through one another,
controlled by a new piece
of road infrastructure – the
computerized intersection
manager. He states that
average trip times across a
typical city would be dra-
matically reduced “[a]nd
once you have these capa-
bilities,” says Stone, “all
kinds of things become
possible: dynamic lane
reversals, micro-tolling to reduce conges-
tion, autonomous-software agents negoti-
ating the travel route with other agents
on a moment-to-moment basis in order
to optimize the entire network.” 

The V2V model from NHTSA 

One model for the future is the vehi-
cle to vehicle (V2V) approach whereby
on-board dedicated short-range radio
devices are used to transmit data regard-
ing vehicle speed, direction, braking,
etc., between vehicles (See Figure 4).

The National Highway Transporta-
tion Safety Administration (NHTSA) has
declared regulatory jurisdiction over
implementation of V2V technology into
vehicles and trucks pursuant to the 
1966 National Traffic and Motor Vehicle
Safety Act. 

NHTSA began its investigation into
automated transportation in 1990 when
it created the Intelligent Vehicle Highway
Systems (IVHS) concept, which was 
later renamed as the Intelligent
Transportation System (ITS). NHTSA
created that ITS project stating that “the

overall precept was that new transporta-
tion efficiencies could be found if current
infrastructure could be married with
advanced technology.” 

NHTSA, in its August 2014
Study entitled Vehicle–to-Vehicle
Communications: Readiness of V2V
Technology for Application (NHTSA V2V
Study), outlined the federal government's
vision of technology and transportation.
Make no mistake; it is not an “if ” but
“when” scenario that NHTSA presents. One
application cited in the study is Intersection
Movement Assistance (IMA). IMA warns the
driver of a vehicle when it is not safe to
enter an intersection due to a high proba-
bility of colliding with one or more vehicles
at intersections both where a signal is pres-
ent (a “controlled” intersection) and those
where only a stop or yield-sign is present
(an “uncontrolled” intersection). 

In Figure 5 on next page, the truck
and sports utility vehicle are at risk of collid-
ing because the drivers are unable to see
one another approaching the intersection
and the stop sign is disabled. Both drivers
would receive warnings of a potential 

collision, allowing them to take actions to
avoid it.

The price tag

Forward collision avoidance, blind
spot warnings and lane assist technolo-
gies in V2V technology are similar to
those found in many cars today with the
exception that V2V systems would pro-
vide those benefits over a greater dis-
tance because of the technologies’ ability
to communicate beyond line-of-sight 
limitations caused by systems reliant on
cameras and radar.

NHTSA currently estimates that the
V2V equipment and supporting commu-
nications functions (including a security
management system) would cost approx-
imately $341 to $350 per vehicle in
2020. It is possible that the cost could
decrease to approximately $209 to $227
by 2058 as manufacturers gain experi-
ence producing this equipment. These
costs would also include an additional
$9 to $18 per year in fuel costs due 
to added vehicle weight from the 
V2V system.
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California, where we have had more dri-
verless miles racked up than probably
anywhere else on the planet.

The California law today

The California experiment has per-
haps been the most deliberate and
thoughtful to date. The DMV conducted
two public workshops in 2013 which led
to the creation of autonomous vehicle
regulations which were adopted on May
19, 2014 and became effective on
September 16, 2014. 

Pursuant to Cal. Vehicle Code sec-
tion 38750, an “Autonomous Vehicle”
means any vehicle that has integrated
into that vehicle technology that has the
capability to drive a vehicle without the
active physical control or monitoring by a
human operator. Section 38750 requires
that a manufacturer seeking to test
autonomous technology on California
roadways obtain a permit which can only
be issued if the manufacturer certifies
that; (A) The autonomous vehicle has a
mechanism to engage and disengage the
autonomous technology that is easily
accessible to the operator; (B) The
autonomous vehicle has a visual indicator
inside the cabin to indicate when the
autonomous technology is engaged; 
(C) The autonomous vehicle has a system
to safely alert the operator if an
autonomous technology failure is detect-
ed while the autonomous technology is
engaged, and when an alert is given, the
system shall do either of the following: 
(i) Require the operator to take control of
the autonomous vehicle, (ii) If the opera-
tor does not or is unable to take control
of the autonomous vehicle, the
autonomous vehicle shall be capable of
coming to a complete stop and; (D) The
autonomous vehicle shall allow the opera-
tor to take control in multiple manners,
including, without limitation, through the
use of the brake, the accelerator pedal, or
the steering wheel, and it shall alert the
operator that the autonomous technology
has been disengaged. Additionally a man-
ufacturer must demonstrate that they
have a system which will capture and
store all data, in read-only format, for 
30 seconds preceding any collision. 

Prior to the start of testing in
California, the manufacturer performing
the testing must obtain an instrument of
insurance, surety bond, or proof of self-
insurance in the amount of $5 million.
(Other states don’t have an insurance
requirement any different than their
minimum policy levels.) 

As of October 31, 2014, the DMV
had issued Autonomous Vehicle Testing
Permits to the following entities:
Volkswagen Group of America, Mercedes
Benz, Google, Delphi Automotive, Tesla
Motors, Bosch and Nissan. It is the
Delphi Automotive vehicle, fitted to 
an Audi, which recently drove across
America. Google has racked up some
700,000 miles of autonomous driving.

Who is the operator?

Accountability for injury or harm
caused by a vehicle has traditionally 
been levied at the “operator.” So, the
question is: who is the “operator” of an
autonomous/driverless car? Vehicle Code
section 38750(a)(4) states that an “opera-
tor” of an autonomous vehicle is the per-
son who is seated in the driver’s seat, or,
if there is no person in the driver’s seat,
causes the autonomous technology to
engage. Under current law it is an agent
or employee of the manufacturer who will
cause the technology to engage; there-
fore, for the immediate time being identi-
fying the responsible party is straightfor-
ward. However, Vehicle Code section
38750(e)(2) contemplates approval of dri-
verless cars (operating without the need
for, or ability of, a driver and/or controls
that could be manually operated) within
as little as 180 days after the legislature
had been “advised” by the developers
and/or manufacturers of their desire and
intent to do so. (As stated more fully
below, Google appears ready to proceed.)

A disturbing trend amongst the
majority of states permitting variations of
the autonomous vehicle is a grant of
immunity to manufacturers when systems
for autonomous operation are installed
as “after-market parts.” 

For example, Florida’s law states:
[t]he original manufacturer of a

vehicle converted by a third party into

an autonomous vehicle shall not be
liable in, and shall have a defense to
and be dismissed from, any legal
action brought against the original
manufacturer by any person injured
due to an alleged vehicle defect caused
by the conversion of the vehicle, or by
equipment installed by the converter,
unless the alleged defect was present in
the vehicle as originally manufactured.

This blanket immunity is being
adopted in other states and the District
of Columbia. As automakers are partner-
ing with technology providers to promote
conversion of their vehicles to various
states of autonomous mode, this immuni-
ty presents a significant moral hazard.
Vehicle manufacturers, knowing that
their vehicles will be converted, who cre-
ate means and methods for adaptation,
but who do not offer the features as OEM
options, will claim immunity from the
installation of devices that they have
made attractive to purchasers. They will
have no incentive to make the interface
safer for their customers. The immunity
is too broad and ill-defined as it is
unclear whether the use of a software
download, from a third party, into a 
vehicle’s operating system would act to
trigger immunity. 

So far, in California, the immunity
efforts have been thwarted by members
of the Attorney’s Information Exchange
Group (AIEG.) Christine Spagnoli, an
active leader in that organization, has
informed me that AIEG is monitoring
developments on a national level. The
Consumer Attorneys of California
(CAOC) is monitoring legislative devel-
opments locally.

No more red lights

A fascinating outline of the develop-
ment of the driverless car, conflicts with
Detroit, and a view into the future can 
be found in an article entitled “Inside
Google’s Quest to Popularize Self-driving
Cars (Popular Science, September 2013,
www.popsci.com).” The author, Adam
Fischer, states “[i]n our self-driving
future, not only would traffic jams
become a thing of the past, every stop-
light would also be green.” Indeed, 

Future, continued from Page 28

Figure 4: V2V Technology Model: Vehicles “talk” to each other and exchange vital information.
Source: NHTSA Study, August 2014



The DOT in conjunction with state
and local agencies is implementing test
beds in Michigan, California, Arizona,
Florida, New York, Virginia, and
Minnesota to analyze V2I and V2V com-
munications systems. The goal is national
interoperability of systems. Currently
NHTSA’s research and development of
V2V and V2I programming and infrastruc-
ture is being funded by Congress’s annual
allocation of $100 million for Intelligent
Transportation Systems development.

Tort law – roadblock
to development? 

With NHTSA’s regulatory role
expected to be considerable, it is antici-
pated that private enterprise will seek to
claim that the states are pre-empted from
creating their own set of laws governing

development and implementation of dri-
verless vehicles. Some have even called
for an immunity of the type provided to
vaccine manufacturers claiming that enor-
mous life saving benefits derived from
autonomous technology justify the elimi-
nation of traditional tort liability against
the manufacturers. Articles in scientific,
legal journals and the popular press are
already claiming that issues of tort liabili-
ty will create a “roadblock” for develop-
ment of autonomous vehicles. As of now,
NHTSA has undertaken no regulation
that could be considered preemptive.
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Next month – Liability could be
roadblock for driverless cars
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NHTSA estimates that as many as 
81 percent of light vehicle crashes could
be eliminated by integration of these
technologies and that a fully mature V2V 
system could annually address about
4,409,000 police-reported or 79 percent
of all vehicle target crashes, 4,336,000
police-reported or 81 percent of all light-
vehicle target crashes, and 267,000
police-reported or 81 percent of all
heavy-truck target crashes.

Lives saved, injuries avoided

NHTSA estimates that just two of
many possible V2V safety applications,
IMA (Intersection Movement Assistance)
and LTA (Left Turn Assistance), would,
on an annual basis, potentially prevent
25,000 to 592,000 crashes, save 49 to
1,083 lives, avoid 11,000 to 270,000
injuries, and reduce 31,000 to 728,000
property-damage-only crashes by the
time V2V technology spreads through 
the entire fleet. 

V2V systems are also predicted to
have significant impacts on reducing con-
gestion and improving fuel economy
through a practice referred to as “pla-
tooning.” In Volvo’s platooning auto-
drive, its cars autonomously follow a 

professional driver in a lead car using
technology already built into every high-
end Volvo sold today. The V2V communi-
cations standard soon to be announced
by NHSTA would, at least in theory,
enable all makes and models to platoon.
Use of Lidar, a remote sensing technolo-
gy that uses laser to illuminate a target
and analyze the reflected light, is project-
ed to eliminate the need for a lead 
driver.

Compared to a robot, you’re a
terrible driver

According to a September 2012 
article written by Evan Ackerman in
“Spectrum,” the IEEE periodical,
automation will result in higher efficien-
cies and reduced congestion. 

Ackerman states that:
[o]n a highway filled to capacity by

human drivers (which is about 2,200
vehicles per hour per lane), about five
percent of the available road space is
taken up by cars. Five percent. This is
because humans are so bad at driving
that we need lanes that are twice the
size of our cars, and at highway speeds,
we have to keep between 40 and 50
meters away from the car in front of us. 

Ackerman cited research being done
at Columbia which purportedly deter-
mined that “if all vehicles on the road are
equipped with both adaptive cruise sen-
sors and communication, capacity can be
increased by a factor of 3.7. And this
increase is without any infrastructure
modification: it’s purely from making our
cars smarter with technology that is com-
mercially available today.” 

Ackerman sums it all up, saying:
You’re a terrible driver. Yes, you.

Terrible. At least, you’re terrible com-
pared to a robot, which is smarter,
faster, and more experienced. In fact,
if we all just give up driving on high-
ways and let robots take over for us, we
could effectively end highway conges-
tion as we know it by boosting the
capacity of our existing roads by a 
staggering 273 percent. 

That is the V2V model.

The V2I Model

In addition to V2V systems, NHTSA
is investigating a Vehicle to Infrastructure
(V2I) system which would have vehicles
talking to a communications infrastruc-
ture rather than directly to each other.
The infrastructure would then coordinate
the movements of multiple vehicles trav-
eling over its grid. According to NHTSA,
“V2I communications involve the wireless
exchange of critical safety and opera-
tional data between vehicles and roadway
infrastructure. V2I communications are
intended primarily to avoid motor vehi-
cle crashes while enabling a wide range
of mobility and environmental benefits.” 

Currently, the government is fund-
ing V2I projects in development and test-
ing.  V2I technology is focused on pro-
viding warnings to motorists of things
such as red lights, stop signs, bad weath-
er conditions, approaching curves and
construction zones and other predictable
features so that motorists can alter their
driver behavior. Although NHTSA speaks
about these systems not as autonomous
but, instead as “warning devices,” it
appears this is done in an attempt to
progressively introduce the idea to both
reduce driver anxiety and manufacturers’
concerns.

Future, continued from Previous Page
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Figure 5: Truck and SUV at risk of collision because drivers cannot see each other.
Source: NHTSA Study, August 2014
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Proponents of no-seat-belt buses say
that this compartmentalization allows the
bus to function like a carton of eggs, with
each seating area a separate compart-
ment. However, modern cars are
designed to absorb the blows and col-
lapse, preserving only the vital seating
area much like a race car and they all
have three-point belts.  

Cost of retrofitting

Nothing prevents a school district
from adding seat belts to a bus made
before 2005, but it can run between
$5,000 and $20,000 per bus. The belt
assembly has to be anchored to the floor.
If the floor is worn out or rusted, it first
needs to be replaced. Nonetheless, would
you want your child in a bus which has a
rusted out floor? 

Seat belts not required. 
So what?

There is dramatic footage available,
taken inside real school buses during an
accident, which shows children flying all
over the place inside the vehicle, only to
slam into some part of the bus or even
outside. It may be an open question as to
whether the defendant school district can
get a jury instruction that the defendant
was not required to equip the bus with
belts because of the age of the bus. But
even if such an instruction were allowed,
the judge should instruct the jury that
this does not prohibit liability for failure
to guard against a known hazard. The
defense will claim under governmental
liability principles that it is relevant to
consider if the district could afford it. 
But these arguments can always be coun-

tered, as in many road-design cases.  It is
simply a question of allocating resources
from one thing to another. What could
be more important than the safety of the
children to and from school? 

Larry Booth is the
author, along with his son
Roger Booth, of the 600-
page Personal Injury
Handbook (http://
www.JamesPublishing.com)
and has tried hundreds of
jury trials. The firm he

founded, Booth and Koskoff, has achieved
over 80 jury verdicts and settlements in excess
of seven figures. In 1974, he was selected to
the Inner Circle of Advocates, whose member-
ship is limited to the top 100 Trial Lawyers in
the United States.
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California is the only state which
requires school buses to have shoulder-
lap seat belts. Five other states require
only lap belts. In California the law only
applies to buses built after July 1, 2005
(Veh. Code, § 27316). Since buses cost
over $200,000 each and most school dis-
tricts are pinching pennies all the time, it
is very common for school buses to have
no seat-belt protection at all. There is
nothing in the statute which prohibits  
liability based on negligence principles for
failing to have belts to protect students.

The National Highway Transportation
Administration (NHTSA) determined that
there is insufficient reason for a federal
mandate for seat belts on large school
buses. Their reasoning is school buses are
much safer than other vehicles for a variety
of reasons so it is not necessary. This is like
saying that safety locks on guns are not

necessary because of the availability of gun
safety courses. The real issue is not are
school buses safer than other vehicles, but
within the state of the art, can they be made
safer and prevent the injury or death that
may have occurred in specific litigation?

The arguments which have been
advanced against seat belts of any kind
are:

1.  Students might use the belts as
weapons injuring other students. But
there is no evidence that such events
occur in other vehicles.

2.  Because of the number of stu-
dents, it is impossible for the driver to
police seat-belt compliance. This is
wrong-headed too because nearly every
student automatically buckles up in their
parents’ cars, so why not in a school bus? 

3. Students might be trapped in an
accident. Again there is no evidence that

this occurs in other vehicles and buses
are much less likely to roll over because 
of their size and stability. 

Compartmentalization

The theory of compartmentalization
is that the back of each seat is padded
and a specific distance from the seat
behind it.  If the bus comes to a sudden
stop, the padded seat back supposedly
absorbs the forward energy of the child
seated behind it. Ironically, if the child is
not belted, his body is supposed to slide
forward like throwing a fish in a frying
pan as it impacts the seat ahead. If he is
belted only at the waist, many argue that
he will pivot on the belt focusing the
force of the blow on the head and neck.
Of course, if the bus has a shoulder-lap
seat belt like all cars, this pivoting 
problem does not exist. 

Seat belts in school buses
Shoulder-lap belts are required in newer California
school buses. Shouldn’t all children be protected?
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do I own the data that so many compa-
nies have access to?

Anthem is the second largest United
States health insurer. The compromised
data consisted of social security numbers,
personal identification numbers, contact
information, salaries, and other employ-
ment information. The question remains:
why does a health-care company need or
have access to our employment informa-
tion such as our salaries? This could be a
gold mine not only for hackers, but to
Internet Advertising/Media Companies
that could market to us knowing our
capacity to spend ahead of time. Nearly
eighty million current and former cus-
tomers were affected. The fact that
Anthem was hacked means that some 
of the medical data that The Health
Information Portability and
Accountability Act of 1996 (HIPPA)
meant to protect, is no longer safe.
According to the Privacy Rights
Clearinghouse, a California nonprofit
corporation, the primary goal of the law
was to make it easier for people to keep
health insurance and protect the confi-
dentiality and security of their health-
care information. The Confidentiality of
Medical Information Act (CMIA) is in the
California Civil Code and it regulates the
privacy of medical information. (Cal. Civ.
Code, §§ 56-56.37) 

Shortly after the breach was
announced by Anthem, Fortune
Magazine reported that consumer law-
suits had been filed in California and
Colorado. The complaints allege that
Anthem did not take appropriate precau-
tions to encrypt its customers’ data prior
to the breach. 

The Jetsons have nothing on us

Although that television show was on
the air for only 24 episodes in 1962, The
Jetsons are part of the fabric of our cul-
ture when we refer to American futuristic
dreams, many of which have become a
reality. Does your neighbor own a drone?
Perhaps. Computers of varying sizes per-
meate every area of our lives. We are con-
nected whether we are aware of it or not,
every day. If you can fog a mirror, you
are probably using a computer or are

online at some point each day. If you
think you are getting off the grid when
you leave your office for the day, you are

not. The elevator you take to leave your
office is operated by a computer. If you
drive a modern car, and you probably do,
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BY REBECCA HIRSH

In the words recently used by
President Obama in his remarks at
Stanford University, “Everyone is online,
and everyone is vulnerable.” (Cybersecurity
and Consumer Protection Summit hosted by
the White House on February 13, 2015.)

Not everyone is paying attention to
what happens in Silicon Valley, perhaps
because technology is not a top concern
for all of us in our daily lives. It is just
one more thing we take for granted, like
opening a faucet and expecting water to

flow. Many law offices function seamlessly
aided by technology to the point that we
implicitly trust software more than we
trust human beings. However, we have
recently been reminded that nobody is
immune to cyber attacks. 

The colossal hack at Sony Pictures
Entertainment, which according to
Deadline Hollywood was discovered on
November 24, 2014, will make the histo-
ry books − should any exist in print in
the future − because of the scope and
the global attention it garnered. More
recently, the massive data breach that

Anthem Blue Cross disclosed on January
29 gave the Obama Administration and
many consumers pause. 

Mega cyber attacks: are we next?

When multi-billion dollar companies
like Sony and Anthem are hacked, it
makes us ponder the questions: what
about me, what about my family, my busi-
ness? Is my data safe? How do I, as a
consumer, lawyer, business owner or
employee protect my data? Am I taking
all the necessary precautions to protect
my clients’ data too? More importantly,

“Everyone is online, and
everyone is vulnerable”
Protecting our digital lives is our own responsibility 
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that car is run by computer chips. Once
you get home, eat dinner and get on
your tablet or your smartphone, you are
online and vulnerable to hackers again,
unless you protect your devices with
encryption and other safeguards.

We implicitly trust all of our impor-
tant documents, priceless photos of
long-lost relatives and precious snap-
shots of our children to the various
clouds or keep them in the memory of
our digital devices. Your smartphone is 
a little computer that has tremendous
capabilities. It can get hacked even if 
you are not a celebrity or anyone in the
public eye.

It sounds alarming, but how did we
get here? Driving down the information
highway in search of a little history may
seem like an episode of the cable televi-
sion show The Americans, set in 1981.
The premise of this FX show is based on
the true story of a married couple of
Russian KGB agents hiding in plain
sight during the Cold War. In the story
line they attempted to steal secrets 
from the FBI, such as the “ARPANET.”
It may seem like it happened in ancient
times, but it actually happened in the
1980’s.

A cyber story

Before we had the Internet as we
know it today: with social media, Google
and Apple, there was only the Advanced
Research Projects Agency Network,
known as the ARPANET. It was a 
computer network developed by the
Advanced Research Project Agency in 
the 1960’s and 1970’s as a means of 
communication between research labora-
tories and universities. ARPANET was
the predecessor of the Internet.

According to a study written by
author Ronda Hauben at Columbia
University, in the process of development
of the ARPANET networking pioneers
built a communication process first via
email. In 1980, the United States
Department of Defense (the DOD) decid-
ed that the ARPANET was slowly becom-
ing obsolete. They proposed new hard-
ware and decided to have networking
capability built into software that would

be used to connect computers that were
not compatible.

In layman’s terms, instead of con-
necting two computers, the software
would allow them to connect different
networks of computers. Why is this
important, you ask? The networking
research was funded by the U.S.
Department of Defense because of how
important it was to our government. In
1980 the network reportedly included
approximately five thousand users. In
1987, Yuris Fuentes, a graduate student
at University of Wisconsin at Madison at
the time, was one of those five thousand
users. He was able to send emails to his
friends at the University of Chile. It was
history in the making. The University of
Chile was on the early network because
of its connection to the National
Aeronautics and Space Administration
(NASA). According to Mr. Fuentes, by
1986 the complete world-wide computer
network diagram could be printed in a
very legible piece of paper that fit on an
office door. You can still see that historic
chart – you guessed it – on the Internet
(see references at end of article).

Vulnerability

Smartphones have become our daily
companions. Some of us go to sleep with
the phone at our fingertips and wake up
when it alerts us. The problem is that we
have gotten so comfortable with our digi-
tal devices that we tend to get compla-
cent. We forget that we are putting finan-
cial information, tax records, health
records and photos that could be hacked
and deleted with a few keystrokes by a
bad actor. 

In a recent San Francisco radio
interview Marc Goodman, a former law
enforcement officer, now cyber guru and
author, recounted what happened to
Matt Honan, a feature reporter for Wired
Magazine. Mr. Honan had all of his 
digital devices digitally kidnapped by a
group of hackers who invaded all of the
reporter’s devices and deleted everything
that he had saved on each device and on
the cloud. Forever.

Like so many of us, Mr. Honan 
did not have hard copies of many of 

the pictures that he had stored digitally.
Some of the pictures of his ancestors and
his young child were impossible to repro-
duce after they were deleted. According
to Mr. Honan’s own 2012 article about
his nightmare experience, the hackers
deleted everything in his MacBook and
eight years’ worth of emails in his Gmail
account. The hacker did not have a
vendetta against him. He simply wanted
to take over the journalist’s Twitter three-
character username, because he wanted 
it for himself. Messing things up for 
Mr. Honan was just gravy according to
one of the hackers’ own admissions. It
was done for fun.

Who’s watching me?

The 1980’s were abundant in songs
that mentioned some form of paranoia.
Who can forget “Somebody’s Watching Me”
(by American artist Rockwell, released by
the Motown label), or the first single by
Men at Work: “Who Can it Be Now?”
These two songs would be very trendy in
today’s society. Technology has made it
so easy to monitor employees in the
workplace that it has become standard
operating procedure for many compa-
nies. Even though the law contains many
protections for employees’ privacy, some
employers are determined to monitor
every keystroke, every website visit, and
how much time each employee spends
on the Internet for his or her own per-
sonal use.  

Protecting your devices

There is a Do it Yourself Guide with
the basics for protecting your digital
devices across all platforms available for
free at https://www.opendns.com. Leo
Laporte, a popular Bay Area technology
journalist and guru, recommends it.
Once you are on the site, you may
change your DNS settings (which are like
the phone directory that routes Internet
traffic) or set up controls to protect all of
your Internet-connected devices at once. 

Our digital future remains un-
certain and exciting at the same time.
Technology can cut both ways and it is
up to us to protect what matters most in
our digital lives.

Online Vulnerability, continued from Previous Page

Hirsch

�



Lucas has been a longtime member
of national organizations such as the
American Board of Trial Advocates and
the National Employment Lawyers
Association as well as the California
Employment Lawyers Association and the
San Francisco Trial Lawyers Association,
all of which allow her plenty of opportu-
nities to learn and contribute, she said.
She also served as president of the
McFetridge American Inn of Court in
2010. Just as important as all those large
organizations, in her mind, is her work 
as a member of the San Francisco law
library.

“The law library is the only place a
citizen can go to read legal books,” she
explained. “And it’s the only place where
you can read all the decisions by the city
attorney’s office, which can be very
important if you’re looking at a regula-
tion or a statute. So that’s been very 
satisfying.”

Proving privacy matters, even
on the job

Lucas also gets a certain amount of
satisfaction from inducing change for the
better in public policy and private sector
practices. While most of her cases aren’t
necessarily making headlines or garner-
ing stratospheric monetary awards, a few
have a fondness factor for their signifi-
cant impact on the law going forward. 

In one wrongful termination case
against Southern Pacific Transportation
(Barbara Luck v. Southern Pacific, San
Francisco Superior Court), Lucas repre-
sented a woman who arrived at work one
day and was told she must take a manda-
tory urinalysis for drug screening.
Believing her privacy was being violated,
the woman did not comply with the drug
test and was immediately suspended.
Later, she was fired. Lucas was able to
convince a jury that because her client
did not perform safety-sensitive duties
for Southern Pacific Transportation, the
company could not force her to take a
drug test and was wrong to terminate
her. The result was nearly a half-million
dollars in damages.

“It was a perfect example of a case
that I thought would settle,” Lucas

recalled. “They had to make a lot of diffi-
cult decisions about whether (privacy
rights applied).” 

Lucas’s client was a computer pro-
grammer and not one of the company’s
train operators, which understandably
were the main targets of the new random
drug-testing policy because “no one
wants an intoxicated driver on a train,”
Lucas conceded. “We decided to narrow
it, and got it upheld (on appeal). That’s a
case I’m very proud of.”

In cases against Supercuts and DHL
Express, Lucas successfully argued that
the companies’ arbitration clauses –
essentially agreements that all claims
between employer and employee be
decided by an arbitrator – were uncon-
scionable and therefore unenforceable. 
In each case, Lucas contended, the
agreement gave the company a distinct
advantage over the employee by playing
to an arbitrator’s routinely collegial 
relationship with employers as well as
employers’ virtually limitless resources in
covering the costs associated with arbitra-
tion processes.

With those two victories, Lucas
helped establish new, fairer standards in
arbitration agreements. “I don’t think
plaintiffs get a fair shake in arbitration,”
Lucas said. “There were other cases, but
they didn’t set policy like those did.”

On the occasions when her cases
make it to trial, Lucas believes her down-
to-earth personality shines through and
she is able to put people at ease, no mat-
ter what the subject. “I would say my
strengths would be my relationships, my
ability to communicate with the court
and jurors,” she said. “And good relation-
ships inside the courtroom – it’s some-
thing that comes naturally to me.”

Still, there is room for improvement,
she said. Even after more than four
decades in the profession, Lucas has yet
to perfect what she feels is a critical part
of a trial for any attorney. “The hardest
challenge for me is to prepare what I like
to call a ‘zinging’ cross examination – to
get the question exactly right that elicits
the answer you want,” she explained. 
“I spend a lot of time trying to get those
cross questions right, and I’m not always

successful. And jurors are excited for
cross examination – they look forward 
to it.”

For love of the work

When she’s not in the office or in
court, Lucas stays active on the golf
course, the tennis courts and in the swim-
ming pool. She was a competitive swim-
mer through her high school years and
once captured a state tennis title. She
also loves to travel, making her most
recent treks to Colombia, Cuba and
Argentina. 

And while she has been practicing
for the better part of four decades, Lucas
said she’s not about to hang up her brief-
case. “I’ve thought about it, of course,
but no, I’m not ready to retire,” she said.
“What I might do somewhere along the
line is bring in someone, say a mid-level
attorney, and do some succession plan-
ning. But I’m not planning on retiring
just yet. I love what I do.” 

On the suggestion of offering advice
to young lawyers today, Lucas felt com-
pelled to pass on musings from her dad
about choosing a path of gratification.
“The most important thing is to like the
area you practice in,” Lucas said. “This is
something my father told me; he said,
‘You have one task in life: to find some-
thing that you like so much that it
doesn’t feel like work.’ I think a lot of
people end up in a field they don’t like,
and then they think they don’t like being
a lawyer. But there are many ways you
can practice law – you can be in academ-
ics, you can be in nonprofits, you can be
an in-house (counsel), you can be in a
small firm or a large firm.

“I think the contribution of lawyers
in our society is extremely important,”
she continued, “and I find, frankly,
lawyers to be among the most interesting
people I know because so many lawyers
have bigger interests than what they do
every day. But there are so many ways to
practice law, and it’s important for young
lawyers to recognize that.”

Stephen Ellison is a freelance writer
based in San Jose. Contact him at 
ssjellison@aol.com.
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BY STEPHEN ELLISON

Many standout lawyers today were
inspired by the civil rights movements of
the 1960’s, and Kathleen Lucas, the prin-
cipal of the Lucas Law Firm in San
Francisco, counts herself among them.
Since that historic era, her drive to cor-
rect societal biases has extended beyond
the activist role, and she has become a
veritable ambassador for equality, democ-
racy and justice – particularly for work-
ing Americans. 

That pursuit started for Lucas in the
classroom as an educator. She helped
integrate the teaching of American
Indian history into civics courses in the
Oklahoma school system and later was
hired to do the same with African
American history in the Washington,
D.C. school system. The result of that
work, she said, led to positions on the
Senate Committee on Labor and Public
Welfare and several of its subcommittees,
particularly the ones dealing with educa-
tion, and she began writing legislation. It
would become the start of her transition
into law. 

“Every time I wrote legislation, I had
to send it over to the Library of Congress
and have them check it over for any con-
flicts,” Lucas recalled, “and it was actually
someone (from the White House) who
told me, ‘You really have some good
ideas, but you need to write your legisla-
tion better – you should think about law
school.’ So that’s how I ended up doing
that. I was the first in my family to go to
law school.”

Lucas’s career since has focused
almost exclusively on employment law.
She started in the Solicitor of Labor’s
Office helping establish the first
enforcement actions against federal con-
tractors for discrimination, after which
she wrote the gender discrimination guide-
lines governing all federal contractors and

subcontrac-
tors – all the
while taking
graduate
courses in
labor and
arbitration
at George-
town
University
law school.

Today,
her expert-
ise covers all
aspects of
employment

law, including discrimination, sexual
harassment and wrongful termination.
For more than 35 years, Lucas has suc-
cessfully represented employees against
large employers such as Southern Pacific
Transportation Co., Bank of America,
Supercuts and DHL Express. And while
a majority of her cases are settled, she is
always prepared to step in front of a
jury.

“I try about a case a year. A very
small percentage of my cases end up in
trial,” she said. “There was a famous
plaintiffs’ lawyer named LeRoy Hersh
who told me when I was younger, ‘You
don’t litigate for a settlement, you litigate
for a trial – and you must always keep
your eye on the trial.’ So that’s how we
practice at my firm. We are litigating to
trial; we never lose that focus.”

And that approach, she said, applies
to every case, “because you never know
which case is going to trial. Things that
you think will most likely happen don’t,
and then things in which you have no
idea what you’ll do end up falling into
place somehow. So I’ve stopped predict-
ing.”

Organization and preparation are
the hallmarks of trying a case, Lucas said,
but a good trial lawyer doesn’t get too

caught up in the strategies of the
defense. And he or she always makes the
client an integral part of that prepara-
tion. “I think it’s very important to stand
in your shoes and try not to get distract-
ed by anticipating what the defendants
might argue,” Lucas said. “Certainly you
consider it, but staying in your own shoes
and knowing how you’re going to prove
your case and having your client under-
stand what happens at trial – I think
those are most important.”

“I just watched the Pao v. Kleiner
Perkins trial,” she continued, referring to
the recent high-profile gender discrimi-
nation lawsuit pitting the Silicon Valley
venture capital firm against former jun-
ior partner, Ellen Pao. “It was a seamless
trial. No one ever had to search for an
exhibit; everything was just right there.
But, as that case showed, you don’t
always win, and you’ve got to be ready
for that, too.”

Out on her own

Born and raised in Oklahoma City,
Lucas attended Manhattanville College
in New York for her undergraduate stud-
ies and then returned home to earn her
master’s in teaching from Oklahoma City
University. Following her work with the
Senate committee in the nation’s capital
and then the Solicitor of Labor’s Bay
Area office, she landed a job with
Brobeck, Phleger & Harrison in San
Francisco. After about six years of estab-
lishing herself in the employment law
arena, she decided to start her own firm,
initially sharing an office with another
employment lawyer, Mark Rudy.

One of the early challenges of run-
ning a practice, Lucas found, was finding
good cases. “There’s an old saying about
that: ‘I’d rather be sailing than trying a
bad case.’ I always try to keep that in
mind when looking at potential cases,”
she said. 

Profile: Kathleen Lucas
Oklahoma school teacher turned employment lawyer
says find good cases and prepare each one
as if it’s going to trial

Lucas
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The first five columns of Table 1
entitled “General Items,” “Medical
Services,” “Hospital & Related Services,”
“Medical Commodities,” and
“Compensation” all represent growth
rates that may be used for particular
items in a life-care plan. The last column
entitled “Interest Rate” represents the
discount rate with the least amount of
risk and the highest return. This finan-
cial instrument is the 91-day Treasury
bill. 

An inspection of Table 1 reveals fluc-
tuation in both the growth and discount

rates over time. However, both long-term
and short-term rates of increase in med-
ical services have exceeded the rates of
increase in medical and non-medical
commodities over the same time frame.
A present value calculation based on his-
torical data assumes that a similar trend
will persist in the future. Table 2 presents
one approach that an economist may
take in computing the present value of 
a life-care plan. 

In this case, the economist defines
short-term rates as those prevailing
over the last ten-year period (2003-

2013), while the long-term rates are
defined as those rates prevailing over
the past 60-year period (1953-2013).
One reasonable approach to applying
these growth and discount rates to line
items in a life-care plan is to use short-
term rates of growth and discount for
items needed for less than 10 years,
and long-term rates of growth and
interest for items needed for more than
10 years. Table 3 on next page presents 
a brief application of how the method-
ology discussed may be utilized in
Abigail’s case.
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BY JOSEPH T. CROUSE

In cases of catastrophic injury, an
economist should be retained to per-
form a present-value calculation of a
life-care plan and an economic assess-
ment of earning capacity loss. Through
an integrated case study, this article, the
second of two parts (See Plaintiff, April
2015), explains the basics underlying
the cost calculation of the future health
and medical needs set out in the life-
care plan.

Assume an eleven-year-old child,
Abigail, sustained a catastrophic injury at
birth as a result of alleged medical mal-
practice. As a result, she suffers from
hypoxic-ischemic encephalopathy, spastic
quadriparesis, and profound develop-
mental delay. Abigail is unable to sit up,
stand, walk, talk and swallow. She also
has no head control and requires a GJ
tube. 

A life-care planner is retained to
assess the necessary future health and
medical needs that Abigail will likely
accrue through her life expectancy. The
economist will take the information from
the life-care planner’s report to compute
the present value of future health and
medical needs. In addition, the econo-
mist should be retained to perform an
economic assessment of earning capacity
loss. An analysis of the replacement cost
of household services can also be per-
formed if the life-care planner does not
include this element in his or her life-
care plan. 

Present value of future health
and medical care

A life-care plan identifying the
future medical care costs over the plain-
tiff ’s life expectancy is a frequent compo-
nent of damages sought for plaintiffs
with a catastrophic disability. Typically,

for cases in need of a life-care plan, the
attorney hires a planner who customizes
a plan for the plaintiff ’s specific needs
and prognoses. This plan is then
reviewed by an economist to determine
the present value of the costs outlined by
the planner. This present value considers
two elements: (1) the projected cost of
each item in the year it is to be incurred
and also (2) the interest that can be
earned on an amount of money awarded
now to fund that future year expense. By
recognizing the fact that the award will
earn interest, the future value is reduced
to present value to avoid an over-com-
pensation. 

The objective in computing the
present value of future health and med-
ical care needs is to empower the jury
with the information needed to compen-
sate the wrongfully injured individual
for the future health and medical care
costs he or she will likely incur. In order
to accomplish this, we must consider
that medical costs are a dynamic phe-
nomenon and generally increase each
year. This means that the $500 gas-
troenterologist follow-up this year may
cost $700 in 10 years. Statistics on the
rates of medical care inflation are avail-
able from the U.S. Bureau of Labor
Statistics and are enormously helpful in
understanding this dynamic phenome-
non. In addition, we must consider that
if Abigail received $5 million for future
health and medical care needs, she
could prudently invest this sum of
money in order to gain interest. We
must take these two issues into consider-
ation. Economists term them the growth
rate and the discount rate. 

When calculating present value, the
growth rate and discount rate must be
carefully analyzed. These two factors
have an opposing effect on the present
value sum. Namely, an increase of the

growth rate serves to increase the present-
value sum and an increase of the discount
rate serves to decrease the present value
sum. The difference between the dis-
count rate and the growth rate are of
utmost importance. 

The main goal in calculating the
present value of future health and med-
ical care needs is to provide an estimate,
in terms of today’s dollars, that will be
sufficient to meet Abigail’s long-term
health and medical care needs. In per-
forming this calculation, the interrela-
tionship over time between the rate of
medical cost changes and the rate of
interest must be considered. Each item in
a life care plan must be considered sepa-
rately based on its classification by the
U.S. Bureau of Labor Statistics. Table 1
presents the interrelationship between
medical cost changes and rates of inter-
est, stated in percentages, over various
time periods. 

Medical care is one of eight major
groups in the Consumer Price Index (CPI)
which economists use to measure the gen-
eral rate of inflation (price increases) in
the economy. There are two medical care
classifications: medical care commodities
(MCC) and medical care services (MCS),
each containing several item categories.
Medical care commodities are defined as
“prescription drugs, nonprescription over-
the-counter-drugs, and other medical
equipment and supplies.” Medical care
services are defined as “professional med-
ical services, hospital services, nursing
home services, and health insurance
imputation.” Professional services are
defined as “physicians, dentists, eye care
providers, and other medical profession-
als.” Lastly, hospital and related services are
defined as “services provided to inpatients
and outpatients. Includes emergency
room visits, nursing home care and adult
day care. Includes transaction prices only.”

The cost of a life-care plan
The future cost of a life-care plan is not as simple 
as adding up the costs in today’s dollars 
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Suppose that the four line items
shown in Table 3 were present as part of
the life-care plan and the medical doctor
determined that they would be needed
through the life expectancy, to age 81.5.

The medical doctor states everything in
Table 3 with the exception of the column
entitled “Type” and the column entitled
“Present Value.” The role of the econo-
mist is to determine the appropriate

rates of growth and
discount. In order to
select the appropriate
rate of growth, the
economist must first
classify the life-care-
plan item according
to its type. 

For example, the
gastroenterology fol-
low-up is compensa-
tion for the gastroen-
terologist, so it is
appropriate to utilize
the long-term rate of

compensation increase, 5.1 percent. The
long-term discount rate is 4.8 percent.
Since the growth rate exceeds the dis-
count rate, the present value is higher
than the current cost ($39,175 is higher
than $35,250). Similarly, if we examine
the line item of future hospitalizations, we
see that the present value, $5,978,801, is
substantially greater than the current cost
of $2,115,000. This is due to the growth
rate of hospital and related services far
exceeding the long-term discount rate
(7.5 percent compared to 4.8 percent). 

Thus, it is important that an econo-
mist consider the appropriate long-term
and short-term rates of interest and med-
ical care increases in the areas of com-
modities and services. It is only through
appropriate application of these govern-
ment statistics that these figures will be
sufficient to meet Abigail’s long-term
health and medical-care needs.

Joseph T. Crouse,
Ph.D., M.B.A. is a Labor
Economist with
Vocational Economics,
Inc. based in the Las Vegas,
NV office of the firm. He
functions as an expert wit-
ness and consultant in cases
involving personal injury,
wrongful death, and wrongful termination.
He received his Ph.D. in economics from
University of Nevada, Reno, an M.B.A. from
Frostburg State University, and an M.A. in
Human Sciences from Hood College. He may
be reached at 800-227-0198 or via email to
josephc@vocecon.com.

Cost of Life-Care Plan, continued from Previous Page

Crouse

New!
From
Plaintiff
magazine’s
Judgments
and Collections
editor,
David J. Cook.

Just published by the
American Bar Association

“I finally wrote my book.
This book shows you how
people hide their assets and
how to reach them... how to
topple asset protection
schemes, how to collect.”

— David

Order online:
http://shop.americanbar.org

BY PHILIP LAYFIELD

AND KIMBERLY H. WHANG

An automobile accident is the most
common form of personal-injury case a
new attorney will encounter. Although it
may seem daunting at first, attorneys
should not shy away from disputed-liability
cases with big injuries because these cases
can lead to significant recoveries for your
clients. More often than not, attorneys will
come across an automobile accident where
both parties involved emphatically deny
being at fault or where the most injured
person has no recollection of the accident
due to head trauma. 

The situation is often further com-
plicated by the fact that there are no
independent witnesses to support any of
the parties’ allegations and both parties
claim they had a green light or the right

of way. Although a traffic-collision report
can shed some light on the party at fault,
it is generally not the most reliable
source of information. It is quite com-
mon to get a traffic collision report
where parties’ names are confused or the
details of the accident are inaccurate.
Furthermore, the Investigating Officer
does not always interview all witnesses to
an accident. When confronted with this
very common situation, there are a few
simple yet critical steps an attorney can
take that could potentially present the
key to establishing liability. 

Go to the scene of the accident 

As soon as you recognize you have a
potential disputed-liability case, you must
go to the scene of the accident immedi-
ately with your camera. An attorney can-
not properly litigate a case without per-
sonally going to the scene of the accident.

Getting a firm grip on the layout of
where your client’s accident occurred is
essential to understanding what hap-
pened, why it happened, and how it hap-
pened. Try to go to the scene of the acci-
dent at approximately the same time as
when the accident occurred. This will
enable you to see the traffic flow during
that particular time of day. Once you are
at the scene of the accident, take your
time to observe the traffic flow, speed
limits, and signal patterns. Take photo-
graphs of the intersection and the traffic
signals, as well as video footage. This can
be extremely informative, as there are
often certain intersections that are more
prone to accidents than others. By spend-
ing some time observing the traffic pat-
terns, you will be able see whether certain
signals are short in duration, making it
more likely for drivers to run red lights,
or if there is a particularly dangerous

Critical steps to take when no one is taking
responsibility for the auto accident

-



Contact the Investigating
Officer 

While the Investigating Officer is
required to write up a complete and full
report, there can be facts or observa-
tions left out that may end up providing
a clearer picture of the accident. The
name of the Investigating Officer is
included in every police report, along
with their contact information. Having
a five- to ten-minute conversation with
the Investigating Officer as soon as 
possible can only help in your under-
standing of the case and may lead you
to additional information. Again, the
sooner you act, the better. It is impor-
tant to keep in mind that one
Investigating Officer may draft hun-
dreds of reports for hundreds of differ-
ent accidents within a short period 
of time. Unless your client’s accident 
is particularly memorable, the
Investigating Officer will most likely be
unable to recall the specifics about an
accident the longer you wait to ask
questions. If you are able to have a con-
versation with the Investigating Officer
within the first few days of an accident,
their recollection will be much sharper
than during a later deposition.

Native photographs from the
police department

Make sure to request the native files
of the photographs taken by the investi-
gating police department. Although
police departments are required to pre-
serve photographs taken at the scene of
an accident, there are many situations
where such photographs can be lost or
deleted if they are not requested immedi-
ately after the accident. Do not wait until
your case is further along in litigation to
request photographs from the police
department. 

When requesting photographs taken by
the police department, be sure to be specific
about the format of the photographs you
want. The best way to ensure that you
will get high quality images is to specifi-
cally ask for the native files of the images
taken at the scene of the accident and
have the police department put those
files on a CD. Taking a closer look at the

photographs taken at the scene of an
accident can assist you and your experts
in understanding the location of the 
accident, the area of impact, where the
vehicles came to rest, and even perhaps
potential witnesses that may be in the 
images. 

Cell phone records

It is highly unlikely that any driver 
is going to admit to the Investigating
Officer that they were using their cell
phones at the time of the accident.
Although you will need to subpoena the
defendant’s cell phone records, you do
not need a subpoena to request your own
client’s records. It is important to request
your client’s cell phone records as soon
as possible, as cell phone records are rel-
evant and the defense will almost always
get their hands on your client’s records
eventually. Most individuals have access
to their own cell phone records through
their provider’s website and their online
accounts. However, time is also of the
essence when requesting cell phone
records. Many providers will delete 
their customers’ text message records
after 18 months. Therefore, it is impera-
tive that you request your own client’s
records as soon as you can. 

ISO Report

Make sure to run an Insurance
Services Office (ISO) Report on your
client immediately. An ISO Report fur-
nishes essential data for researching
prior-loss histories, claim patterns, and
detecting suspect claims. When liability 
is disputed, an ISO Report can also be
helpful in determining who is at fault. 
If similar claims have been made by your
client in the past, you can be sure that
the defense will bring such information
to light, thus, it is better to be prepared
and educated about your client’s claim
history. 

Retain an expert 

Retaining the right experts can make
or break a huge case. In cases where lia-
bility is disputed and there is a lack of
independent witnesses to testify to what
happened, retaining the right experts

will be critical in proving your case. An
accident reconstructionist, a biomechani-
cal engineer, or a human factors expert
can put the story together and create a
clearer understanding of what occurred.
Such an expert will be able to analyze
how an accident occurred, the area of 
impact, the speed, and the time it would
take for a person to react in a similar 
situation. 

Demonstratives and animations 

Analyze the potential value of your
case to determine whether a demonstra-
tive or animation would be helpful in
pushing for a large settlement. An ani-
mation of the accident can be extremely
educational and persuasive to a mediator
or, eventually, a jury. A jury may find it
difficult to understand an expert’s opin-
ion without any visuals. However, keep in
mind that demonstratives can be quite
costly. You will want to work with an acci-
dent reconstructionist or a biomechanical
engineer when making the decision of
the necessity of such evidence. 

Philip Layfield is the
Managing Partner of
Layfield & Wallace, 
APC (L&W) with 
offices in Los Angeles,
Orange County,
Washington, DC, and Park
City, Utah. He is also the
President-Elect of Los

Angeles Trial Lawyers’ Charities. He special-
izes in taking disputed liability cases that 
other firms have turned away. L&W has 
15 attorneys and 45 support staff. 

Kimberly H. Whang is
an Associate in the Orange
County office of Layfield &
Wallace, APC. Ms. Whang
graduated from the UC
Irvine in 2009, earning a
B.S. in Biological Sciences
and then went on to pursue

a career in law at Western State University
College of Law, where she graduated magna
cum laude in 2014. 
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blind spot or sharp turn that could also
increase the risk of accidents. It is also
important to approach the particular
scene of the accident from the vantage
points of not only your client, but the
defendant. This will facilitate a compre-
hensive understanding of how an accident
occurred. 

Send preservation letters

To avoid issues with spoliation of
evidence you should immediately send
out preservation letters to the insur-
ance companies and tow yards that are
storing the vehicles involved in the
accident. Although your client’s case
may not necessarily be a products-
liability claim, you want to be able to
have the option of conducting a thor-
ough inspection of both the vehicles
involved. There may have been
mechanical or maintenance issues that
contributed to the accident. Therefore,
make it a habit to send preservation
letters out as soon as you get an 
automobile-accident case. Preserving
the vehicle also gives your accident-
reconstruction expert the opportunity
to more accurately opine as to what
happened. This will at least give you
and your experts the option of con-
ducting your own inspection of the
vehicles involved. 

Obtain traffic camera footage 

Another reason why it is critical to
go to the scene of the accident is to
determine whether the particular inter-
section or street has traffic cameras.
Many traffic signals that control major
intersections are equipped with traffic
cameras. The traffic camera footage can
easily be subpoenaed from the city or the
Department of Transportation, but you
must act fast. As the traffic cameras are
perpetually filming, the camera footage
is only preserved for a certain period of
time, and in many instances for only
seven days. Therefore, the sooner you
take action, the better. If you are pressed
for time, send preservation letters to the
correct governmental entity immediately
and ask whether the footage can be
requested without a subpoena. It is likely

that a subpoena will be required, howev-
er, sending a preservation letter can at
least place the appropriate entity on
notice that you will be requesting such
footage.

Obtain all video camera footage 

If you are in a situation where there
is no traffic camera at the scene of the
accident or you are unable to obtain
footage, do not be discouraged. The
ubiquity of cameras these days may pro-
vide you with other avenues. Take the
time to go to the nearby businesses to
determine if they have their own securi-
ty cameras they are willing to give you
access to. Most businesses are equipped
with cameras, particularly on the exteri-
or of the buildings to increase security
and deter crime. The footage of these
cameras often includes a view of the
street or intersection directly in front of
the business. There may be footage on
these cameras that could be helpful to
you to establish liability or identify
potential witnesses. Before you immedi-
ately resort to subpoenaing potential
footage, try approaching the store
owner or employee. Additionally, if your
client was involved in an accident in a
residential street or private neighbor-
hood, go speak to some residents.
Similar to businesses being equipped
with cameras, many homes are now
being equipped with security cameras.
Knocking on a few doors and explaining
your predicament in a polite and amica-
ble manner could prove to be fruitful.
Most people are willing to help.

Talk to surrounding businesses 

Another extremely helpful and effec-
tive step you can take is to speak with the
employees and patrons of the businesses
surrounding the scene of the accident.
Take a look around the intersection or
street to see if there are gas stations,
restaurants, or grocery stores. No matter
what time of day the accident occurred, 
it is highly likely that somebody saw what
happened or someone knows of a person
who saw what happened. 

Gas stations can prove to be partic-
ularly helpful, as there is usually an

attendant present at all hours of the day,
as well as customers. Customers at gas
stations tend to look out onto the street
when they are pumping their gas. More
likely than not, if an accident occurred
right in front of a gas station, either a
customer or an employee witnessed the
accident. 

You can obtain a list of customers by
obtaining a list of whose credit cards were
used during that particular time frame.
Additionally, there may be 24-hour din-
ers or fast food restaurants near the
scene of the accident. Take a few minutes
to speak to the employees and patrons.
There may be regular patrons who saw or
heard something on the day of the acci-
dent, and certainly the employees may
have heard or seen something. Many wit-
nesses are not eager to speak to police
officers but are more likely to be willing
to speak to an individual who is not a
government employee. Approach poten-
tial witnesses with a friendly and casual
demeanor and you may be surprised at
how much you learn. 

Obtain 911 records 

Obtaining 911 records can be
extremely helpful for determining how 
an accident occurred. Generally, witness-
es to the accident place the call to 911. 

Although these witnesses may not
remain at the scene long enough for
police officers to get their information,
their contact information may be in the
911 audio recordings. Additionally, there
may have been multiple calls placed to
911 with respect to the same accident.
Having multiple accounts of how an acci-
dent occurred can help paint a clearer
picture of who was responsible for the
accident. Furthermore, this will give you
the ability to cast a wider net for poten-
tial witnesses to the accident. By obtain-
ing their contact information through the
911 audio recordings, you can reach out
to potential witnesses to see if they are
willing to have a more in-depth conversa-
tion with you.

Make sure you obtain 911 records
from ALL possible agencies and don’t
limit the records request to the agency
that made the report.

Liability Disputed, continued from Previous Page
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damages resulted from executing the 
settlement agreement at the mediation.

GT obtained summary judgment,
with the trial court finding that Amis
could not establish an essential element
of his claims because it was undisputed
that any act or omission by GT that pur-
portedly caused Amis to execute the set-
tlement agreement occurred during the
mediation. Affirmed.

Mediation confidentiality is codified
in Evidence Code section 1115 et seq.
“With specified statutory exceptions,
neither evidence of anything said, nor
any writing, is discoverable or admissi-
ble in any civil action if the statement
was made, or the writing was prepared,
for the purpose of, in the course of, or
pursuant to, a mediation. (Cassel v.
Superior Court (2011) 51 Cal.4th 113,
117.) Even after mediation ends, com-
munications and writings protected by
the statutes are to remain confidential.
(§ 1126.)

The Court of Appeal explained 
that, “Our Supreme Court has broadly
applied the mediation confidentiality
statutes and all but categorically prohib-
ited judicially crafted exceptions, even in
situations where justice seems to call for

a different result.” In Cassel, the
Supreme Court explained that,
“Judicial construction, and judicially
crafted exceptions, are permitted only
where due process is implicated, or
where literal construction would pro-
duce absurd results, thus clearly violat-
ing the Legislature’s presumed intent.
Otherwise, the mediation confidentiali-
ty statutes must be applied in strict
accordance with their plain terms.
Where competing policy concerns are
present, it is for the Legislature to
resolve them.”

The Cassel court recognized that its
holding might hinder a client’s ability to
prove a legal malpractice claim against
his or her lawyers. “Be that as it may, the
court stated, ‘if an exception is to be
made for legal misconduct, it is for the
Legislature to do, and not the courts.’” 

Applying Cassel, GT was entitled to
summary judgment because Amis cannot
prove that any act or omission by GT
caused him to enter the settlement agree-
ment and, hence, to suffer his alleged
injuries, because all communications he
had with GT regarding the settlement
agreement occurred in the context of
mediation.

The Court of Appeal also rejected
Amis’s claim that he could prove his
claim by inference, without relying on
what occurred at the mediation. He
argued that, “it is reasonable to infer
from the fact that GT advised Amis
regarding the terms of the settlement
documents, that GT consented to Amis
signing those documents at mediation.”
The court rejected this approach. It
explained that, “Amis contends the
trier of fact should be permitted to
draw the inference that the ‘oral advice
he was given, or not given, by GT dur-
ing the mediation’ caused him to exe-
cute the settlement agreement. But this
. . . would turn mediation confidentiali-
ty into a sword by which Amis could
claim he received negligent legal
advice during mediation, while pre-
cluding GT from rebutting the infer-
ence by explaining the context and
content of the advice that was actually
given.” 

In addition, a reference during trial
to mediation and mediation-related com-
munications constitutes an “irregularity
in the proceedings of the trial” for the
purposes of the new-trial statute, section
657 of the Code of Civil Procedure. 

Submit your latest verdict to www.JuryVerdictAlert.com48 Plaintiff | May 2015 | plaintiffmagazine.com

BY JEFFREY I. EHRLICH

Amis v. Greenberg Traurig LLP 

(2015) _ Cal.App.4th _ (2d Dist., Div. 3.)
Who needs to know about this case:

Lawyers dealing with claims that depend
on proof of what is occurring during the
mediation process

Why it’s important: Confirms that
all communications during the mediation
process are subject to the mediation priv-
ilege, even if that means denying a client
the means to prove a malpractice claim
against counsel based on what occurred
during the mediation process.

Synopsis: Amis was a minority
shareholder in Pacific, a clothing

exporter. Pacific sued Path for breach of
contract, and Path counter-claimed
against Pacific and its shareholders (the
Path litigation). While the Path litigation
was pending, Sojitz Corp. made a pro-
posal to acquire Pacific. One of the terms
of the proposal was a favorable resolution
of the Path litigation. Greenberg Traurig
(GT) represented Sojitz, and later came
to represent Pacific and its shareholders
in the Path litigation after obtaining a
conflict waiver. During GT’s representa-
tion, Pacific and Path attended a media-
tion and settled their dispute, with the
Pacific parties jointly and severally agree-
ing to pay Path $2.4 million on a pay-
ment schedule. Sojitz ultimately did not
acquire Pacific, leaving it and its share-

holders without funds to pay the sched-
uled payments to Path. Path’s efforts to
enforce the settlement forced the Pacific
parties, including Amis, into bankruptcy. 

Amis sued GT for malpractice, alleg-
ing that it failed to advise him of the
risks of his personal liability in the trans-
action, structured the transaction so that
corporate obligations of Pacific became
his personal obligations, and failed to
make the settlement contingent on
Sojitz’s purchase of Pacific’s assets. In 
his deposition, Amis admitted that all
“discussions,” “explanations,” and “rec-
ommendations” that he had with or
received from GT regarding the settle-
ment agreement occurred during the
mediation, and that all his claimed 
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plaintiff in a discrimination case to 
overcome a summary judgment motion
. . . . Here, Nigro presented several state
law claims that deserved trial. It should
not take a whole lot of evidence to estab-
lish a genuine issue of material fact in a
disability discrimination case, at least
where the fact issue on discrimination is
genuine and the disability would not pre-
clude gainful employment of a person
working with accommodation.” 

Attorney’s fees provisions; premises
liability; actions “arising out” of a lease:
Hemphill v. Wright Family, LLC (2015) 234
Cal.App.4th 911 (4th Dist., Div. 1) 

Wright Family LLC owns and oper-
ates a 200-acre mobile home park (the
Club) consisting of home sites, a golf
course, common areas, and a green belt.
Hemphill purchased a mobile home from
Wright, and leased a space at the Club.
The Club is required to maintain the
common areas, which are open to the
Club residents 24-hours a day, every day.
While on the lawn area near his home,
Hemphill stepped into a sunken and
uncovered drainage hole, causing him 
to fall and suffer serious injuries.
Hemphill sued the Club on a premises-
liability theory and obtained a judgment
of $311,899. After trial, he moved for an
award of attorneys’ fees under his lease
with the Club, which contained a provi-
sion stating that the prevailing party
would recover fees if the action arose out
of, inter alia, the homeowner’s tenancy.
The trial court denied fees. Reversed.

The term “homeowner’s tenancy” 
in the fee provision is not defined. Since
the Club presented the lease on a pre-
printed form with blanks to input tenant
information, to the extent that the term
is ambiguous, the court will construe 
the agreement against the drafter who
caused the ambiguity to exist. Since
Hemphill was a tenant of the Club, and
the jury found that he suffered injuries
while crossing a common area of the
lawn as a result of the Club’s negligence,
the court concludes that his action “arose
out of the homeowner’s tenancy.” Hence,
the trial court erred in denying fees to
Hemphill.

Insurance policies; exclusions; van-
dalism and malicious mischief:
Ong v. Fire Insurance Exchange (2015)
_ Cal.Rptr. _ (2d Dist., Div 1.) 

Ong owned a vacant dwelling, 
which was insured by Farmers. The 
policy included a vacancy provision in
which losses caused by vandalism or
malicious mischief were excluded. The
property was damaged by a fire that
appeared to have been started by a squat-
ter for warmth, which got out of control.
Farmers denied coverage. Ong sued, and
the trial court granted summary judg-
ment for Farmers. Reversed. 

Vandalism refers to willful or mali-
cious destruction of property. The
Supreme Court has noted that “malice”
has two meanings. In the popular sense
it is understood as malice-in-fact; that is,
ill will toward a person. In contrast, it
also has a “legal sense,” which means a
wrongful act, done intentionally, without

just cause or excuse. The trial court
relied on the legal sense of “malice” to
grant summary judgment for Farmers.
But insurance policies are construed in
the way that a layperson would under-
stand them, and therefore a lay person
would not understand that an intention-
ally set warming fire would necessarily
constitute vandalism. 

Jeffrey I. Ehrlich is the
principal of the Ehrlich
Law Firm, with offices in
Encino and Claremont,
California. He is a cum
laude graduate of the
Harvard Law School, 
a certified appellate 

specialist by the California Board of Legal
Specialization, and a member of the CAALA
Board of Governors. He is the editor-in-chief
of Advocate magazine.
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Short(er) takes

Bus. & Prof. Code, § 16600, void
contracts; contracts in restraint of 
engaging in a lawful profession: Golden
v. California Emergency Physicians Medical
Group, __ F.3d. __ (9th Cir.) 

Golden is an emergency-room doctor
formerly affiliated with the California
Emergency Physicians Medical Group
(CEP). CEP is a large consortium of over
1000 physicians that manages or staffs
many emergency rooms, inpatient clinics,
and other facilities in California and
other, mostly Western states. In May
2008, Golden sued CEP regarding the
loss of his staff membership at a CEP-
managed facility. Before trial, the parties
agreed to settle in open court. In return
for a substantial monetary amount,
Golden agreed to relinquish his current
suit and release all claims against CEP,
and to agree never to work for CEP or at
any facility that CEP may own or with
which it may contract in the future (the
“no-employment provision”). After the
agreement was reduced to writing,
Golden refused to sign it and attempted
to have it set aside. The district court
enforced the agreement and Golden
appealed. Reversed. 

The district court found that the 
no-employment agreement was not a
prohibited covenant not to compete, and

that under it, Golden was allowed to work
for CEP’s competitors. Golden argued
that given CEP’s dominance of emer-
gency medicine within the State and its
aggressive plans to expand its geographi-
cal footprint, the agreement, if enforced,
will substantially limit his opportunities 
to practice. CEP not only will refuse to
employ him, but also will terminate him 
if it subsequently acquires an interest in a
facility where he would be working.

By its terms, section 16600 is not lim-
ited to covenants not to compete. It does
not even use that term, or refer to compe-
tition. Rather, it voids “every contract” that
“restrain[s]” someone “from engaging in a
lawful profession, trade, or business.” The
California Supreme Court has held that
the statute “evinces a settled legislative
policy in favor of open competition and
employee mobility.” The district court
erred in construing the statute merely to
forbid covenants not to compete. Since
this premise was incorrect, the case is
remanded to the district court to deter-
mine in the first instance whether the 
no-employment provision constitutes a
restraint of a substantial character to
Golden’s medical practice. 

Civil rights; summary judgment;
adequacy of “self-serving” declarations:
Nigro v. Sears, Roebuck & Co. (2015) 778
F.3d 1096. 

Nigro sued his former employer,
Sears, under the FEHA for disability
discrimination. Sears moved for sum-
mary judgment, and Nigro opposed the
motion, submitting a declaration that
repeated what he claimed his manager
had told him − that he would not be
accommodated and would be terminat-
ed. The district court (the Hon. Michael
M. Anello, S.D. Cal.) disregarded the
evidence proffered by Nigro, on the
basis that “the source of this evidence is
Nigro’s own self-serving testimony.”
The district court also refused to credit
deposition testimony from another
Sears employee about what the district
manager had said as “hearsay.”
Reversed.

The testimony about the statements
of the district manager was admissible 
as party admissions. And the District
Court had no basis to disregard Nigro’s
testimony. “We have previously acknowl-
edged that declarations are often self-
serving, and this is properly so because
the party submitting it would use the 
declaration to support his or her posi-
tion. The source of the evidence may
have some bearing on its credibility,
and thus on the weight it may be given
by a trier of fact. But that evidence is to
a degree self-serving is not a basis for
the district court to disregard the evi-
dence at the summary judgment stage
. . . . Here, Nigro’s declaration and
deposition testimony, albeit uncorrobo-
rated and self-serving, were sufficient 
to establish a genuine dispute of mate-
rial fact on Sears’s discriminatory 
animus.

“It is, moreover, entirely besides the
point that some of Nigro’s evidence was
self-serving, as it will often be the case in
a discrimination case that an employee
has something to say about what compa-
ny representatives said to him or her.
Such testimony is admissible, though
absent corroboration, it may have limited
weight. But again, the weight is to be
assessed by the trier of fact at trial, not 
to be a basis to disregard the evidence at
the summary judgment stage.”

“We have previously held in several
cases that it should not take much for
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BY MILES B. COOPER

The lawyer answered the phone. “A friend of
yours? Involved in a rear-ender? Well, sure, that’s
a clear liability personal-injury case. I don’t usual-
ly handle them, but it sounds easy. Order some
medical records, make a few phone calls, send
out a demand package, negotiate, and settle the
case. What could possibly go wrong?”

What is a MIST case?

MIST stands for minor impact soft tissue. Rear-end colli-
sions with little damage to the involved vehicles are quintessen-
tial MIST cases.

Why are MIST cases difficult?

Some time ago, insurance companies recognized rear-end
collisions were costing them money. Most people might think
that’s what insurance is for – paying valid claims. Instead, insur-
ance companies have put shareholder profit over their insureds.
“Valid” claims disappeared in the late 1980’s (along with Oliver
North’s documents). Insurance companies set out to kill MIST
claims. They took three steps. 

• First, advertising campaigns. “You rear-end him. Just like
he wanted. It’s called a ‘swoop and squat.’ And fraud like this
can add hundreds of dollars a year to your insurance bill.”
Allstate, the good hands company that put on boxing gloves to
deal with its insureds, produced this gem insinuating all rear-
end collisions were fraudulent. (From Good Hands to Boxing
Gloves: The Dark Side of Insurance by David J. Berardinelli.)

• Second, lowball and litigate. About 20 years ago, several
insurance companies decided to make pitifully small offers and
then force non-settling claims to trial. A short-term cost
increase: more staffing and occasional losses. A long-term sav-
ings: dissuade lawyers from taking MIST cases. Make it impossi-
ble for people to find lawyers who will take these cases and who
must then take the pitifully small offer.

• Third, develop junk science. These are the biomechanical
experts who try to explain that the impact was the equivalent of
sitting down in a chair – and thus could not have produced the
claimed injury. 

The insurance industry’s efforts worked. MIST cases are
time-consuming and usually yield a low return. Litigation costs
consume the result. The unhappy client tells friends, and people
become less likely to bring claims.

We can accept this. Or we can fight back. It means rejecting
pitiful settlements. It means fighting smarter, not harder, and
trying MIST cases efficiently.

MIST case considerations

• The client’s past can hurt
Past neck or back issues are common. But they cause diffi-

culties in MIST cases. The defense points to past problems as
the source of any pain. Clients with prior litigation or claims 

history also face scrutiny – by claims adjusters and jurors. Time-
lines demonstrating the years without any complaints help. It is
also useful to be able to say that your client has never made a
past claim or filed a lawsuit before (assuming it is true).
• Self-funded ERISA health plans

US Airways, Inc. v. McCutcheon (2013) 133 S.Ct.1537 made a
bad lien scene far worse. Research the client’s health plan at the
beginning. If it is a self-funded ERISA plan, obtain the summary
plan and full plan (request these from the employer.) The plans
outline the health-insurance carrier’s recovery rights. In smaller
cases with significant past medical bills, ERISA can be a case-
killer. 

In this situation, explain the issue to the client. Ask permis-
sion to tell the health-insurance carrier that the client will not
file simply to be a pass-through. When faced with getting noth-
ing versus something, some carriers will make concessions
despite contracting around every potential lien reduction.
• The vehicle damage is not relevant

Today’s cars are designed to absorb blows. Low-speed colli-
sion damage can be difficult to see and inexpensive to repair.
Some courts understand; they have granted motions in limine 
to exclude evidence of repair costs and vehicle damage photos.
I have an argument that I have used in trial briefs and in-limine
motions that I can provide upon request.
• Expedited jury trials as a solution

One way to reduce the time, cost, and risk is to suggest an
expedited jury trial. Insurance companies agree to these in
MIST cases in exchange for capping the verdict at the policy
limit. For more on EJT pros, cons, and strategies, see “Back
Story” in Plaintiff, May and August 2014 editions.
• Consider referring the case to a MIST expert

Some lawyers excel at MIST cases. They try them and can
sort between the terrific and the toxic. If you do not want to
become a MIST master and do not want your client forced to
accept a lowball offer, consider a referral. In case you were
thinking, “This jerk is writing a soft sell column to get my
cases,” I am not. There are several great people in the Bay Area
for these cases. I handle MIST cases like many trial lawyers –
reluctantly. 

Outro

Back to our lawyer who accepted the MIST case. A year and
a half later, he associated in a trial lawyer. The case went to trial.
The client got a fair verdict. The insurance company learned that
not everyone accepts the insurance companies’ MIST hardball.

Miles B. Cooper is a partner at Emison Hullverson LLP. He
represents people with personal injury and wrongful death cases. In
addition to litigating his own cases, he associates in as trial counsel and
consults on trial matters. He has served as lead counsel, co-counsel, sec-
ond seat, and schlepper over his career, and is a member of the
American Board of Trial Advocates. Cooper’s interests beyond litigation
include trial presentation technologies and bicycling (although not at the
same time.) 
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and wrongful-death cases, the Scarlett Law Group will achieve results
that will improve your clients’ quality of life.

A partner you can rely on.

We are pleased to pay referral fees
in accordance with State Bar rules.

A partner you can rely on.

   $49.1 million collectible, non-punitive, single-
plaintiff verdict on behalf of a brain injured
individual involved in a cross centerline big-rig
trucking accident

    $22.8 million collectible, non-punitive single-plaintiff
verdict on behalf of a 49-year-old woman who was
struck by a tour bus making an illegal left hand turn.

    $26 million verdict on behalf of an 8-month-old
child who was rendered permanently brain injured
and a spastic quadriplegic when doctors failed to
diagnose H-Flu meningitis. 
    
    $10.6 million collectible, single-plaintiff verdict on
behalf of a 38-year-old man who suffered a traumatic
brain injury following a collision with farm machinery
unloading grapes on a rural highway.

Recent successes include:

536 Pacific Ave., San Francisco, CA 94133 www.scarlettlawgroup.com


