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BY FRED CARR

This article is born from a recent
experience I had serving as a mediator in
a contract dispute that included a “pre-
vailing party attorney’s fees provision”
(PPAFP). The dispute involved a single
plaintiff and three defendants. By the
time the matter had been referred to me,
it had been through several other media-
tion sessions and was scheduled to pro-
ceed to trial within a few weeks. More
importantly, each of the parties had
incurred between $200,000 and $300,000
in legal fees, and yet the basis of the dis-
pute had a total value of no more than
$300,000 by even the plaintiff ’s account-
ing! Which begs the question, “what went
wrong?”

While this circumstance has been
unusual in my experience as a mediator,
regrettably, it was not unprecedented. As
such, I thought it worthy of investing a
little time to help remind us all of our
roles as both “zealous advocates” and
“fiduciaries,” as guided by various Rules
of Professional Conduct that if arguably
had been adhered to, the matter would
have resolved with far less expense to the
parties.

Attorney as zealous advocate

No one would argue against the
tenet that as attorneys we have a profes-
sional and even moral obligation to rep-
resent our clients with zealous advocacy.

Indeed, the Preamble to the Model Rules
of Professional Conduct states: [The basic
principles underlying these Rules]
include the lawyer’s obligation zealously
to protect and pursue a client’s legitimate
interests, within the bounds of the law….”
(Unless otherwise indicated, all refer-
ences to the “Rules” refer to the
American Bar Association Rules of
Professional Conduct.)

That “advocacy” is quite broad and
incorporates rendering “candid advice”
including considerations such as moral,
economic, social and even political factors
that may be relevant to the client’s situa-
tion. The Rules further observe that
“[a]lthough a lawyer is not a moral advi-
sor as such, moral and ethical considera-
tions impinge upon most legal questions
and may decisively influence how the law
will be applied. Often times, when a
client is inexperienced in legal matters,
the lawyer’s responsibility as advisor may
include indicating that more may be
involved than strictly legal considera-
tions.” When a lawyer knows that a client
proposes a course of action that is likely
to result in substantial adverse legal con-
sequences to the client, the lawyer’s duty
to the client may require that the lawyer
offer advice if the client’s course of action
is related to the representation. (Rule
2.1, Comments.) Arguably, in the context
of the PPAFP, the word “economic”
could, and perhaps should, be substitut-
ed for the word “legal.” 

Attorney as fiduciary 

A fiduciary duty is a legal duty 
to act solely in another party’s interests.
Fiduciaries may not profit from their
relationship with their principals unless
they have the principal’s express
informed consent. Fiduciaries also have 
a duty to avoid any conflicts of interest
between themselves and their principals
or between their principals and the fidu-
ciary’s other clients. A fiduciary duty is
the strictest duty of care recognized by
the U.S. legal system. (Cornell University
Law School Legal Information Institute.)
What’s more, the relationship between an
attorney and client is a fiduciary relation-
ship of the very highest character and all
dealings between an attorney and client
that are beneficial to the attorney will be
closely scrutinized with the utmost strict-
ness for unfairness. In all client matters,
a member is advised to keep clients’
interests paramount in the course of the
member’s representation. (California
Rules of Professional Conduct,
Discussion: Rule 3-120.)

The inherent conflict of interest

While the Rules clearly require an
attorney to “abide by a client’s decisions
concerning the objectives of representa-
tion” and particularly with regard to set-
tling a dispute, those decisions are to be
carried out “within the limits imposed by
law and the lawyer’s professional obligations.”
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(See, Comment, Rule 1.7 [1] “Loyalty and
independent judgment are essential ele-
ments in the lawyer’s relationship to a
client.”) However, as noted, because
clients normally defer to the special
knowledge and skill of their lawyer with
respect to the means to be used to accom-
plish their objectives, particularly with
respect to technical, legal and tactical
matters, counsel should be particularly
sensitive to potential, if not inherent, con-
flicts of interest. (Rule 1.2, Comment [2].)

One such inherent conflict of inter-
est arises as a result of the fact that “[a]
lawyer’s legal skill and training, together
with the relationship of trust and confi-
dence between lawyer and client, create
the possibility of overreaching when the
lawyer participates in a business, proper-
ty or financial transaction with a client.
(Rule 1.8.)

Although a lawyer may accept prop-
erty in payment for services, such as an
ownership interest in an enterprise, s/he
may not do so if it involves acquisition of
a proprietary interest in the cause of action or
subject matter of the litigation. (Rule 1.5,
Comment [4].) While a PPAFP does not
strictly amount to a de jure “proprietary
interest” in the litigation, it certainly has
the characteristics of a de facto interest.
(“If it walks like a duck….”)

While the Model Rules may not
expressly recognize the inherent conflict
of interest that results from a contractual
PPAFP, they certainly recognize the
generic conflict when an attorney
acquires a “personal” or “proprietary”
interest” in the matter: “a lawyer shall
not represent a client if the representa-
tion involves a concurrent conflict of
interest. A concurrent conflict of interest
exists if: “there is a significant risk that
the representation of [the] client[] will be
materially limited by … a personal inter-
est of the lawyer.” Similarly, attorneys are
prohibited from acquiring a proprietary
interest in the cause of action or subject
matter of litigation the lawyer is conduct-
ing for a client, except when certain sub-
stantial safeguards are met: when the
transaction itself is fair to the client and
its essential terms and the desirability of
seeking the advice of independent legal

counsel are communicated to the client
in writing, and the client’s consent is
obtained in writing. (See also, California
Rules of Professional Conduct, Rule 3-
300 and California Rules of Professional
Conduct, Rule 3-310.)

Aggressive litigation tactics

As attorneys we have an obligation
to “zealously” represent our clients.
However, we are prohibited from bring-
ing or defending a proceeding, or assert-
ing or controverting an issue unless there
is a basis in law and fact for doing so that
is not frivolous. Perhaps, not rising to the
point of being frivolous, but when coun-
sel is confident of a meritorious claim or
defense, and has the benefit of a PPAFP
s/he is more likely to be open to more
aggressive litigation techniques, which
clearly translate into more billable hours
and greater self-interest.

Rule 3.1 provides that attorneys
have a duty to use legal procedure for
the fullest benefit of the client’s cause,
but also a duty not to abuse procedure.
While a litigation tactic may not be frivo-
lous even though the lawyer believes that
the client’s position ultimately will not
prevail, the action is frivolous if the
lawyer is unable either to make a good
faith argument on the merits of the
action taken or to support the action
taken by a good faith argument for an
extension, modification or reversal of
existing law. Notwithstanding, I suggest
that Rule 3.1 should be broadened to
include consideration of not only a
“good-faith argument” for an expansion
of the law, but a balancing of the finan-
cial cost and strategic benefit to the
client against the economic benefit
to the attorney.

Dilatory tactics

As litigators, we have all been the
occasional victim of opposing counsel’s
dilatory tactics. While frustrating, it’s very
difficult to prevent, control or seek
redress from the court, and even when
judicial intervention is sought, our clients
must often incur the expense of doing so
only for an ineffectual admonishment of
opposing counsel. Although Rule 3.2

provides that “[a] lawyer shall make rea-
sonable efforts to expedite litigation con-
sistent with the interests of the client,”
and expressly acknowledges the occasion-
al need for counsel to seek a postpone-
ment for personal reasons, “a failure to
expedite the litigation for purposes of
[r]ealizing financial or other benefit from oth-
erwise improper delay in litigation is not a
legitimate interest of the client (Rule 3.2
Comment [1].)

When are fees unreasonable or
unconscionable?

Attorneys are prohibited from charg-
ing “unreasonable” sums for fees and
expenses. But what is “unreasonable?”
Factors to be considered include: (1) the
time and labor required, the novelty and
difficulty of the questions involved, and
the skill requisite to perform the legal
service properly; (2) the likelihood, if
apparent to the client, that the accept-
ance of the particular employment will
preclude other employment by the
lawyer; (3) the fee customarily charged in
the locality for similar legal services; and
(4) the amount involved and the results
obtained.” (Rule 1.5.)

Impliedly, a balancing of the cost of
taking certain action against the benefit
to the client must be taken into consider-
ation. Filing Motions to Compel, when a
phone call to opposing counsel could
have achieved the same result, or con-
versely, forcing opposing counsel to file
such a motion as opposed to producing
evidence that is required to be produced
pursuant to the code and/or case law, are
actions that financially benefit counsel at
the expense of the client and should be
avoided. “A lawyer should not exploit a
fee arrangement based primarily on
hourly charges by using wasteful proce-
dures.” (Rule 1.5 Comment [5].)

What’s more, attorneys are clearly
and expressly prohibited from ‘entering
into an agreement for, charging, and col-
lecting an illegal or unconscionable fee.’
(California Rules of Professional
Conduct, Rule 4-200 and Comments.)
Unconscionability is determined on the
basis of the totality of the circumstances.

PPAFP, continued from Previous Page

See PPAFP, Page 10
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The Model Rules identify several factors
to be considered. Arguably the most
important factor to be considered in the

PPAFP context is the amount of the fee
in proportion to the value of the services
performed, e.g., the cost of the services

and the results obtained! For purposes of
this discussion, and without knowing the
“totality of the circumstances,” expend-
ing hundreds of thousands of dollars in
the defense of a claim with a total value
of a small fraction of that figure, smacks
of unconscionability.

Attorney discipline

Although attorneys are personally
answerable to the entire criminal law, we
are professionally answerable only for
offenses that indicate a lack of those
character traits relevant to law practice.
Offenses involving violence, dishonesty,
breach of trust, or serious interference
with the administration of justice all fall
within that broad category. When attor-
neys exercise undue influence over
clients or take unfair advantage of clients,
when they violate or attempt to violate
the Rules of Professional Conduct, or
knowingly assist or induce another to do
so or do so through the acts of another,
as when they request or instruct an agent
to do so on the lawyer’s behalf, discipline
is warranted.

Conclusion

The Preamble to the Model Rules of
Professional Conduct both acknowledges
the inherent conflict that arises as a
result of incorporating PPAFPs into con-
tracts, and provides astute guidance in
avoiding such conflicts:

In the nature of law practice … 
conflicting responsibilities are encoun-
tered. Virtually all difficult ethical
problems arise from conflict between a
lawyer’s responsibilities to clients, to
the legal system and to the lawyer’s own
interest in remaining an ethical person
while earning a satisfactory living. The
Rules of Professional Conduct often
prescribe terms for resolving such con-
flicts. Within the framework of these
Rules, however, many difficult issues of
professional discretion can arise. Such
issues must be resolved through the
exercise of sensitive professional and
moral judgment guided by the basic
principles underlying the Rules. These
principles include the lawyer’s obligation

See PPAFP, Page 12

CEN TRALIZED  APPO IN TM EN TS,
BILLIN G AN D  CO LLECTIO N S

PRO M PT AN D  TH O RO U GH  M ED ICAL REPO RTS

CO M PLETE PATIEN T FO LLO W  TH RO U GH

IN STAN TAN EO U S STATU S

CALL TODAY!  661-266-8700
www.TOTALCAREMEDICAL.com

Plastic/Reconstructive Surgery  . . . .Los Gatos
San Jose | Sherman Oaks | Thousand Oaks

Maxillofacial Surgery  . . . . . . . . . . . . .Beverly Hills

Toxicology/Pathology  . . . . . . . . . . . . . . . .Reseda

Opthalmology  . . . . . . . . . . . . . . . . . . . . . . .Reseda

Orthopedic  . . . . . . . . . . . . .Anaheim | Anaheim Hills 
Apple Valley | Bell Gardens | Chino Hills | Glendale
Huntington Beach | La Mirada | La Puente | Lancaster
Long Beach | Los Alamitos | Los Angeles | Los Gatos
Mission Hills | Monterey Park | Ontario | Palmdale
Pomona | Riverside | Santa Clarita | Valencia | West Covina

Neurologists  ..Culver City | Thousand Oaks | Valencia

Neurosurgery  . . . . . . . . . . . . . . . . . . . .Beverly Hills

General Surgery  . . . . . . . . . . . . . .North Hollywood
Thousand Oaks

Pain Management  . . . . . . . . . . . . . . . . . . .Arcadia
Bakersfield | Camarillo | Covina | Encinitas | Encino
Fullerton | Fountain Valley | Glendale | Huntington Beach  
Huntington Park | Lancaster | Los Angeles | Long Beach
Newport Beach | North Hollywood | Pasadena | Pomona
Rancho Mirage | Riverside | Ridgecrest | Rosemead
San Diego | Santa Ana | Signal Hill | Thousand Oaks
Van Nuys | Westminster

Liens Accepted

“Serving the community since 1992”

General Medicine  . . . . . . . . . . . . . . . . . . . . . . . . . . .Bon i t a   |  B r en twood   |   Cama r i l l o   |   E l  Mon t e
Encino  |  Hanford  |  La Mirada  |  Los Angeles | Marina Del Rey | Mission Hills | Palmdale | Panorama City
Santa Clarita |  Torrance

PPAFP, continued from Page 8



Submit your latest verdict to www.JuryVerdictAlert.com12 Plaintiff | September 2015 | plaintiffmagazine.com

zealously to protect and pursue a
client’s legitimate interests, within the
bounds of the law, while maintaining a
professional, courteous and civil atti-
tude toward all persons involved in the
legal system.
Given my recent experience, I would

advocate for a minor amendment to the
foregoing: “These principles include the
lawyer’s obligation zealously to protect
and pursue a client’s legitimate interests
within the boundary of the law, and place
those interests before his/her own self interest,
while maintaining a professional, courte-
ous, and civil attitude toward all persons
involved in the legal system.”

Postscript 

In the above referenced contract
matter, the parties were able to resolve
the dispute pre-trial based upon new,
substituted counsel placing their own
self-interest (billing an additional
$100,000 to prosecute/defend the action
through trial) behind the best interests of
their clients. Kudos to them all!

Fred Carr is an interna-
tional, AV® preeminent rated
attorney-mediator.  With over
20 years of litigation and
negotiation experience and
having mediated hundreds of
cases involving personal
injury, wrongful death,
property damage, construc-

tion defects, contract, real estate, probate,
employment, sexual harassment and assault,
Mr. Carr is keenly capable of maintaining
control of negotiations and facilitating resolu-
tion of disputes. He is a mediation practitioner
at Carr & Venner ADR in San Rafael.

PPAFP, continued from Page 10
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BY ALEXANDER F. STUART

Confidentiality is vital to mediation.
It encourages open communication, the
currency of successful compromise bar-
gaining. The Legislature has instructed
that confidentiality permeates the entire
mediation process. California Evidence
Code section 1119 provides that no state-
ment made or writing prepared “for the
purpose of, in the course of, or pursuant
to, a mediation” is admissible in non-
criminal proceedings as evidence or 
subject to discovery. 

The Supreme Court has interpreted
section 1119 broadly. It protects not only
communications between parties to
mediation, but even between parties and
non-parties who participate in the media-
tion process.1 A writing prepared for the
purpose of, in the course of, or pursuant
to mediation is inadmissible for any pur-
pose.

Liability insurers sometimes assert
mediation confidentiality as a shield to
avoid bad-faith exposure when the
opportunity to settle within policy limits
arises.2 What better way for an insurer to
protect itself than to assert that a reason-
able settlement demand was communi-
cated “pursuant to” mediation, and thus
inadmissible to prove bad faith?

This article examines the clash
between mediation confidentiality and
insurance bad faith, and begins with a
brief history of an insurer’s duty to settle. 

Insurer’s duty to settle

There once was a time when a 
liability insurer could gamble with its
insured’s money. An insurer could reject

a reasonable settlement demand within
policy limits, take the case to trial, and
upon losing sums in excess of policy
limits, counsel its insured to petition for
bankruptcy protection. The Legislature
made sure that certain injured plaintiffs
(those suffering bodily injury or proper-
ty damage) could still collect the insur-
ance proceeds.3 The poor insured, how-
ever, was forced to suffer bankruptcy’s
sting.

California’s courts eventually altered
the stakes, holding that insurers could
only gamble with their own money when
presented a reasonable settlement
demand within policy limits. In Comunale
v. Traders & General Ins. Co., the Supreme
Court held:

When there is great risk of a recov-
ery beyond the policy limits so that the
most reasonable manner of disposing
of the claim is a settlement within
those limits, a consideration in good
faith of the insured’s interest requires
the insurer to settle the claim. Its
unwarranted refusal to do so consti-
tutes a breach of the implied covenant
of good faith and fair dealing.4

Comunale spawned broader protec-
tions for policyholders over the following
decades. In Johansen v. California State
Auto. Assn. Inter-Ins. Bureau, the Supreme
Court held that an insurer may not con-
sider coverage defenses in evaluating 
reasonable settlement demands within
policy limits.5 In White v. Western Title Ins.
Co., the Supreme Court held that an
insurer cannot protect its settlement
offers from admissibility in a bad faith
lawsuit.6

White intimated that enforcing an
insurer’s duty to settle is paramount to
all other rules governing settlement com-
munications. But is that protection para-
mount to mediation confidentiality?

Mediation confidentiality

In order to encourage the candor
necessary to a successful mediation, the
Legislature has broadly provided for
the confidentiality of things spoken or
written in connection with a mediation
proceeding.”7 Sometimes incorrectly
described as “the mediation privilege,”
mediation confidentiality is statutorily
prescribed at sections 1115 through
1128 of the California Evidence Code.8

The Supreme Court has held that
the statutory scheme is clear; the court
“must apply the plain terms of the medi-
ation confidentiality statutes . . . unless
such a result would violate due process,
or would lead to absurd results that clear-
ly undermine the statutory purpose.”9

No evidence of anything said, any
admission made, or any writing prepared
“for the purpose of, in the course of, or
pursuant to a mediation” is admissible or
subject to discovery in any arbitration,
administrative adjudication, civil action
or other non-criminal proceeding in
which testimony can be compelled by
law.10 In construing whether a statement
or writing is “for the purpose of, in the
course of, or pursuant to mediation,”
courts must consider “the timing, context
and content of the communication.”11

Communications are protected by media-
tion confidentiality if they are “materially
related to” the mediation.12

See Confidentiality, Page 16

Mediation confidentiality and
insurance bad faith 
Don’t let the law of mediation confidentiality keep your
offer to settle out of evidence in a bad-faith action
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Settlement communications occur-
ring between mediation sessions are not
always “materially related” to media-
tion.13 In Wimsatt v. Superior Court, an
intermediate appellate court held that a
settlement conversation, which occurred
during a phone call to schedule expert
depositions, was not protected by media-
tion confidentiality because the conversa-
tion took place “in the regular course of
litigation.”14 The objecting party failed to
present facts demonstrating that the set-
tlement discussion “was anything other
than a routine discussion, unassociated
with mediation that routinely occurs in
civil litigation.”15

Although the Supreme Court has
cited Wimsatt with approval, the court
has yet to decide “the precise parame-
ters” of the triggering phrase “for the

purpose of, in the course of, or pursuant
to a mediation.”16 Anyone asserting
mediation confidentiality has the burden
to prove that the statutory protection
applies.17

Resolving competing interests 

Assume Peter sues Dan for injuries
suffered in a car accident. Dan tenders
his defense to Insurer, who agrees to
defend the lawsuit. The matter proceeds
to mediation. Insurer is invited to, and
participates in, the first of two scheduled
mediation sessions. In advance of the
first session, Peter delivers a mediation
brief analyzing liability and damages,
and concluding there is a substantial 
likelihood of a judgment exceeding 
Dan’s policy limits. The mediation brief
demands payment of the limits. 

Insurer rejects the demand at the
first session, and counters with an unrea-
sonably low offer that infuriates Peter.
The first mediation session ends, and the
second mediation session is cancelled.
The case proceeds to trial, Peter recovers
twice the limits of Dan’s policy, and Dan
later sues Insurer for bad-faith failure to
settle.

May Dan offer evidence of Peter’s 
settlement demand in his bad-faith 
lawsuit against Insurer? 

There is no case law directly on
point. Evidence Code section 1119 pro-
vides that any writing prepared “for the
purpose of, in the course of, or pursuant
to a mediation” is inadmissible. Peter’s
settlement demand was set forth in a
writing prepared for the purpose of

See Confidentiality, Page 18

Confidentiality, continued from Page 14
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mediation; it was materially related to a
mediation. Insurer had no notice that
Peter or Dan intended to use the
demand as evidence of insurance bad
faith. Unless the parties agree to waive
mediation confidentiality, the demand
most likely cannot be offered to prove
Insurer breached the duty of good faith
and fair dealing.

Assume Peter and Dan waive media-
tion confidentiality as the only “parties”
to the mediation. The result should be
the same. Insurer has its own right to
assert confidentiality as a “participant” in
the mediation.18 While an argument can
be made for applying the Supreme
Court’s White analysis to settlement
demands presented to an insurer in
mediation proceedings, it is likely that
courts will hold section 1119 protects all

writings materially related to mediation.
To hold otherwise would potentially open
the door to admissibility of mediation
discussions, undermining the “open com-
munication” purpose of mediation confi-
dentiality.19

So what could Peter and Dan have
done differently before the personal injury
lawsuit was tried? 

For starters, they could have agreed
that Peter would deliver another written
demand after the first mediation session
ended, labeling the demand “outside
mediation” and intended for admissibili-
ty in a bad-faith lawsuit. Dan could then
deliver the written demand to Insurer.
Peter’s demand would need to specify a
reasonable time for Insurer to communi-
cate acceptance.20 Depending on the level
of Insurer’s knowledge of liability and

damages (based on information obtained
outside of mediation), the period could
be short or long. Erring on the side of
fair time is advisable.

What could Peter and Dan expect
from this “outside mediation” process? 

Depending on Insurer’s attitude,
they could receive anything from (1) a
simple acknowledgement letter, to (2) an
“inside mediation” letter challenging
admissibility of the subsequent settlement
demand on grounds that it was commu-
nicated between mediation sessions.
Since delivery of the demand is itself a
communication, Insurer might claim that
there is no agreement between Peter and
Insurer or Dan and Insurer that media-
tion confidentiality is waived. While such
a position would be technically accurate,

See Confidentiality, Page 20
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there is no evidence that the Legislature
intended to immunize insurers from the
effect of written demands “outside medi-
ation” where the demands are silent rela-
tive to anything said or done at media-
tion.21

Indeed, if written demands “outside
mediation” were still cloaked with media-
tion confidentiality, the same could be
said of statutory offers under Code of
Civil Procedure section 998. Litigants
could use the mediation process to
thwart the consequences of an otherwise
effective 998 offer made by any party to
the action. It is doubtful the Supreme
Court would sanction such assertion of
mediation confidentiality. Taken one step
further, insurers could never issue effec-
tive reservation of rights letters between
mediation sessions were all communica-

tions between sessions deemed inadmissi-
ble under Evidence Code section 1119.22

The better view is that written
demands “outside mediation,” like 998
offers and reservation of rights letters,
are not “prepared for the purpose of, in
the course of, or pursuant to, a media-
tion,” and thus are not protected by
mediation confidentiality. Even where the
parties agree to return to mediation, the
purpose of a written demand “outside
mediation” is simply to communicate a
settlement position that triggers impor-
tant legal rights and duties. Unless a
written demand comments on something
said or done at mediation, it should be
considered “routine” to civil litigation
and thus admissible to prove breach of
the implied covenant of good faith and
fair dealing later. 

So what else could Peter and Dan
have done differently before the personal
injury lawsuit was tried? 

They could have ended the media-
tion before Peter delivered his written
demand “outside mediation.” Evidence
Code section 1125 provides that media-
tion is deemed to conclude ten days after
the last communication between a party
and the mediator. Section 1125 also pro-
vides that mediation ends when the
mediator provides the mediation partici-
pants with a writing signed by the media-
tor stating that the mediation is termi-
nated, “or words to that effect.”

The statutory termination procedure
has practicality for Peter and Dan, who
never returned to mediation. However, it
does not have practicality for parties to

See Confidentiality, Page 22
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complex litigation where mediation often
stretches months or years over a multi-
tude of sessions, and where mediators
frequently engage the parties in settle-
ment discussions between sessions.
Unless all parties to such a mammoth
mediation agree to conclude the pro-
ceedings, or the mediator delivers a writ-
ing formally ending them, a matter could
remain in mediation indefinitely. It
makes no sense that insurers can take
advantage of the logistical impediment to
terminating such mediations as a ruse to
cloak an “outside mediation” settlement
demand with mediation confidentiality.

The “precise parameters” of the
Legislature’s directive to protect commu-
nications “for the purpose of, in the
course of, or pursuant to a mediation”
remain judicially unresolved. It is possible

that courts will lean toward protecting all
settlement communications, requiring
that parties end mediations entirely
before delivering written settlement
demands that are truly outside the medi-
ation process. It is more likely that courts
will examine cases on their unique factual
merits, requiring that insurers prove a
written demand labeled “outside media-
tion” is truly material to a mediation and
not a routine process of civil litigation. 

Unless a substantial mediation rela-
tionship can be shown, written demands
to settle within policy limits labeled “out-
side mediation” should always be accord-
ed their outside mediation purpose. 

Alexander F. Stuart specializes in com-
mercial insurance coverage and bad-faith 
litigation, and also practices in the areas of

business, real estate and
construction litigation. 
He is a founding sharehold-
er of the San Jose law firm
of Willoughby, Stuart,
Bening & Cook, formed 
in 1991. He began his
career with Hoge, Fenton,
Jones & Appel in 1980,

where he developed one of the first insurance
coverage and bad-faith litigation practice
groups in Northern California and served on
the firm’s management committee. He gradu-
ated from UC Berkeley and obtained his JD
from Santa Clara University, 1980.

The endnotes to this article will be
found online with the complete article at
www.plaintiffmagazine.com.
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BY BRUCE M. BRUSAVICH

Obtaining a great resolution of a
client’s case is usually the result of a
perfectly executed mediation plan that
started when you first met your client.
By mapping out a strategic, effective
and aggressive plan to prepare your
case for trial from the very beginning,
you can increase the likelihood that the
defense will ask you to go to mediation.
The defense lawyer, adjuster or risk
manager will have one hundred or so
files that they are working on at any
given time. By making your case stand
out with aggressive and thoughtful dis-
covery, the chances are they will want
to give your case the attention it
deserves and try to resolve it at 
mediation.

Mediation starts with your
first meeting 

The first meeting with your client
not only provides you the opportunity to

understand the facts and circumstances
of what happened (liability), but allows
you to begin to understand what the inci-
dent has done to your client. In my expe-
rience, everyone has something special
about them and by getting to know who
your client was and how the event has
changed their day-to-day life, goals and
aspirations, gives you the ability to con-
sider how you would present the loss to 
a judge, jury or mediator.

Family, friends and co-workers can also
be very fertile sources on compelling testi-
mony as to the impact an event has had on
your client’s life. Pursuing these kinds of
witnesses early and consistently through the
case preparation can significantly con-
tribute to the factual support for a signifi-
cant non-economic damage loss claim.

Gather evidence as soon
as you can 

The number of surveillance cameras
that are now in our society is remarkable.
One recent article reported that each one

of us is filmed several hundred times a
day on various surveillance cameras. If
there is any potential for the incident
involving your client to have been cap-
tured on tape, immediately have the area
canvassed for security or surveillance
cameras. Bank ATM’s, building security
cameras, bus or taxi cameras and any-
thing else that may possibly have cap-
tured the scene of your client’s incident
should be obtained.

Staying off social media

It is now common practice for
defense counsel to look for the plaintiff
on social media sites or to compel discov-
ery of plaintiff ’s social media postings. 
It is imperative at the very first meeting
with the client to explain the importance
of staying off social media. They also
need to understand that photographs and
stories posted by friends regarding the inci-
dent become part of the public domain
and will be potentially discoverable by the

See Maximum Effectiveness, Page 26
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defense. If they insist on using social
media, they must understand that they
need to assume that the defendant, the
judge and jury will see anything they say
and any pictures they post on the site.
Someone in your office needs 
to monitor your client’s social media
activities throughout the pendency of 
the litigation to prevent surprises.

Mediation briefs

I believe mediation briefs are
extremely important and should never 
be confidential. In fact, I like to provide
multiple copies of the brief to the
defense to facilitate the easy transmission
of copies to the decision-makers. It is
unrealistic to think that you will get the
top dollar from the defendant or the
defendant’s insurance carrier if you have
not provided all the information neces-
sary to get them to see the full value of
your case. That is not to say that you 
put everything in the mediation brief.
Sometimes holding back key information
or putting that information in a separate
and confidential brief for the mediator is
appropriate. But overall, a mediation
brief should reflect the confidence you
have in your case and your client. The
brief should be refined until it is brief
and concise while covering the facts, the
law and the damages. Key exhibits
should be attached as well as any key
excerpts from depositions or discovery.

Consider a mediation video, which
can cover liability, damages or both.
“Documentary” style presentations can 
be powerful in conveying the case jurors
will see. It can be a sound investment,
despite the cost of $20,000 or more.

The first demand

The first demand is important to
mediation strategy. The first demand
should be high but credible. A demand
that is too excessive will usually lead to
an inappropriately low first offer in per-
sonal injury cases. The demand that is in
the “high, but credible” range tells the
other side that you believe in your
client’s case and will be looking for a
high-value resolution while giving you
some room to negotiate. Starting off with
a demand that is clearly excessive will
also put you in the position of having to
make substantial drops in your demand if
you want to settle the case. In my view, a
plaintiff ’s lawyer who does that lacks
credibility.

The first demand should be given to
the defense well in advance of the media-
tion to allow the other side to do whatev-
er they have to do to evaluate the
demand and get prepared for mediation.
Showing up to the mediation without
having made a first demand is rarely 
productive and will always prolong the
process. Giving them a first demand 
well ahead of the mediation will also 

put the burden on the other side to 
make the next move.

If you have not already taken advan-
tage of Code of Civil Procedure section
998, then your demand should be in the
form of an Offer to Compromise. Bring
into play the benefits of pre-judgment
interest and the potential recovery of
expert costs. Be sure your demand com-
plies with applicable case law on serving
demands per plaintiff to individual defen-
dants in personal injury cases, unless 
liability is joint and several. (Steinfeid v.
Foote-Goldman (1996) 50 Cal.App.4th
1542.) All heirs may join in a 998 offer 
to a defendant in wrongful death cases.

Client preparation for the
mediation

Of course, the client should be
dressed and groomed for mediation as if
they were going to trial. Although I have
only had a couple of mediators try to talk
to the client directly about what they
want in settlement, I always prepare the
client to respond to any questions from
the mediator about what they want out of
the case by advising the mediator that
they have confidence in their lawyer and
that they are relying upon the advice of
counsel with respect to any settlement.

I think it is important to have your
clients prepared to talk to the mediator,
and to the defense if you feel they are
capable, on the issue of damages. This is
especially true if there is something
unique or compelling about how the inci-
dent has impacted the plaintiff. It may be
that the loss of a job meant more to the
plaintiff than just the loss of income.
Workplaces are very often the social core
of a plaintiff ’s life and when they lose it,
they are unable to get out and socialize
with their co-workers.

Get a handle on the liens

These days, you need to start gather-
ing information on your medical,
Medicare, Medi-Cal, ERISA and any
other liens. Get an early start and a good
understanding as to what the liens are
and the extent to which they are nego-
tiable, if at all. Many ERISA liens are

See Maximum Effectiveness, Page 28
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drafted in such a way as they have a first
right of recovery on all proceeds. You
need to have a good enough understand-
ing as to your client’s lien obligations in
order to intelligently ballpark your

client’s net recovery throughout the
entire mediation process. You will also
need to negotiate with the defense as to
how most of these liens will get resolved
if the case settles.

Early retention of experts can
be smart 

Your experience may allow you to
work up the case without the early reten-
tion of experts. However, the early reten-
tion of experts can confirm that you are
on the right track in working up the case
and can help refine your contentions that
will lead the defense to want to go to
mediation. Once at mediation, your
experts can help advocate your client’s
position and can have a substantial impact
on the settlement amount. Utilizing your
expert’s work up during mediation can
maintain the confidentiality of your expert
and preclude premature formal discovery
of your expert while telling the other side
that you have spent the money to get pre-
pared to try the lawsuit. An expert can
help prepare you with demonstrative evi-
dence for the mediation. Very often the
expert has done work on other cases,
which lends itself to the facts and circum-
stances of your case. Some of the most
effective mediation presentations I had
included a multi-media presentation by
one of my experts at the mediation.

Mediator selection and
conference

I like to utilize a mediator suggested
by the defense, although I won’t neces-
sarily accept anyone. I review the media-
tor’s experience and, in particular, see if
they have taken the time and effort to
attend quality mediation training. A
mediator who is taking training tells me
that they are interested in being a good
mediator. Many trial judges move into
mediation thinking their qualifications as
a trial judge entitle them to be a media-
tor. These former trial judges, especially
with no mediation training, can be some
of the worst mediators. These are the
mediators that often come to a snap
judgment as to the “value” of the case,
and such an opinion communicated to
both sides too early can doom the media-
tion session.

Check with your colleagues before
agreeing to a mediator and get the latest
on their experience and skill set. Read
the jury verdict and settlement reporters
to see which mediators are getting good
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after a signed settlement agreement is ten-
dered. Give the defense your firm’s W-9 at
the mediation. Specify how the liens are
going to be resolved and who, for exam-
ple, is going to pay CMS to satisfy the
Medicare lien. If you have agreed upon a
Medicare set-aside, agree upon how that
number will be determined and have that
spelled out in the mediation agreement, if
not the settlement agreement.

If the defendant insists on having a
good-faith determination, have it agreed
as to whether the defense will simply file
an application for good faith or if you
want a motion filed. Either way, get a
commitment as to when the application
will be filed or when the motion would
be heard.

Likewise, if there are any other con-
ditions, get them worked out in the
mediation agreement if not the settle-
ment agreement so you can get closure
on your client’s case as soon as possible.

Conclusion

Maximizing the effectiveness of
mediation begins early when you are
retained by your client. A thoughtful,
consistent and aggressive discovery and
investigative plan will put you in the
position of getting full value of the claim
at mediation. It will also put your client’s
case on the list of the defense counsel
and/or the defendant’s adjuster as a case
that should go to mediation. Once medi-
ation is on the table, the selection of the

mediator with a pre-conference discus-
sion and the submission of a well drafted
mediation brief and/or video can position
your client’s case for maximum recovery.

Bruce Brusavich, a part-
ner with AgnewBrusavich,
has extensive experience rep-
resenting victims of medical
malpractice, bike accidents,
elder abuse and defective
products. He was named
Trial Lawyer of the Year by
the Consumer Attorneys

Association of Los Angeles (CAALA), and 
is a former president of both CAALA and
Consumer Attorneys of California.
Brusavich@AgnewBrusavich.com 
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results for plaintiffs. Note the types of
cases that they seem to be getting the best
results on. Some mediators are better at
particular types of cases. Prepare files on
mediators and have someone file these
settlement reports in the mediator’s
file.

Very few mediators bother talking to
the lawyers before the mediation. I strong-
ly urge you to request a brief telephone
conference with your mediator before the
mediation. If the mediator likes to have a
joint call before the mediation, I would
still encourage you to have a separate
phone conference. During the call, you
can convey any information you think
might be important concerning the case,
personalities of defense counsel involved,
problems you believe the defense will have
with clients, witnesses, etc.

Starting the mediation

Very few mediators begin mediations
these days in a joint session. Upon
arrival at the mediation, the parties are
typically put into separate rooms, and
the mediator will start very often with
whoever is there first. Show up early and
request the first meeting with the media-
tor. I believe this is your best opportunity
to prime the mediator on strong points
of your case and to provide any last
minute information you have obtained
concerning settlement possibilities before
the mediation.

If appropriate, consider asking for a
joint session early on in mediation. This
is your opportunity to speak directly to
the decision-makers on the other side,
which very often is a much better way of
communicating than having your posi-
tions filtered through defense counsel or
the mediator.

The mediator is not necessarily
your friend

A good mediator settles cases. To get
there, the mediator is going to have to
push the hardest where they sense a
weakness. I never give the mediator my
true bottom line out of a concern that
they will think, if necessary, they can
push beyond that point in order to get
the case settled.

“Confidential” does not
necessarily mean “confidential”

While the case law is pretty clear
that mediation confidentiality is very
broad and a party cannot directly use
what was said in mediation, it is difficult
to prevent discovery to be conducted on
what has been learned in mediation. So,
therefore, be circumspect with respect to
what you disclose, realizing that it may
be difficult to avoid the defense using
that information if the mediation does
not resolve.

Control the pace of the mediation

Be thoughtful of every response to a
new offer or counter. Even if you have full
client authority to negotiate, take the time
with your client to contemplate your next
move. The mediator should think your
demand reductions are meeting client
resistance and your ability to keep drop-
ping is limited. The defense should have
to wait longer and longer for your coun-
ters as you near the end game of the medi-
ation, wondering if you are having difficul-
ty going any lower with your demands.

Be aware of the midpoint between
your next demand and the last offer. The
defense and mediators often assume your
final number is going to be at that mid-
point. Change up your counter-demands
with odd numbers rather than rounded
off drops in a predictable pattern.

Always ask the mediator what is
going on in the other room. Has the
money person made any phone calls for
authority? Is the money person familiar
with the file or were they just assigned
the matter? Are they a senior adjuster?
Does the mediator have any experience
with this adjuster? How much experi-
ence does the mediator have with
defense counsel? How much experience
does the mediator have with this carrier
or corporate defendant? If the mediator
has experience with anyone involved with
the defense, what is the track record on
resolutions?  How long does it usually
take to get to the defense bottom number
with these players? All of this informa-
tion will help you evaluate the situation
and if you are at or near the defendant’s
final position.

Concluding an unsuccessful
mediation

It is not uncommon for a case not to
settle at the first mediation. If that is
going to be the case, consider what you
would like to happen next. If trial is your
choice, then there is nothing else to do.
If you would like to continue pursuing
the option of a settlement, spend time
with the mediator to discuss what she/he
believes the sticking points were and
what the defense needs to re-evaluate.
Can you agree on doing something the
other side wants, such as a defense med-
ical examination? Or a second defense
medical examination in a separate med-
ical field? Would you consider allowing
the early deposition of a liability expert?
Is there a claim you are making that the
defense is not buying that you can pro-
vide additional proof on the issue? Get
the other side to make a concession if
you agree to do something or prove
something. In other words, before you
walk away from an unsuccessful media-
tion, is there anything you can help put
in place to continue the process if that is
what you want to do? Consider a revised
Code of Civil Procedure section 998
Offer to Compromise for your last com-
municated demand. Case law now gives
effect to any Offer to Compromise that is
exceeded by the judgment.

Concluding a successful mediation

How many cases have you settled at
mediation only to find out that it takes
weeks or months to get the matter com-
pletely resolved? Request that the media-
tor ask the defense to bring a settlement
agreement to the mediation that only
requires the insertion of the agreed-upon
settlement amount. This way, instead of
signing a mediation agreement promis-
ing to sign a settlement agreement, all
parties can sign the settlement agree-
ment at the mediation with funding
promised in 15 days or so.

If you cannot actually sign the settle-
ment agreement at the end of the media-
tion, enter into a written agreement that
the settlement agreement will be prepared
within seven days or so. Get a commit-
ment as to when the money will be paid
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have to make a precipitous drop during
negotiations, and that’s going to make
you feel like the rookie you’re trying not
to be. 

So don’t put yourself in that posi-
tion. Instead, spend some time develop-
ing a reasonable demand. Not the num-
ber you will settle the case for, but the
number that will inspire the defense to
negotiate with you. What are juries doing
with cases like yours in your venue?
Conduct some research, maybe contact
lawyers who have handled similar cases
and see if they can give you some insight
into their verdict or your case. Veteran PI
lawyers are notoriously generous with
their time and many are happy to help a
new lawyer by discussing strategy and
case evaluation (and, okay, maybe brag-
ging just a tiny bit about their last big
verdict). 

Your opening demand should not be
a mystery. Whether you are appearing for
mediation or for a Mandatory Settlement
Conference, your brief should end with a
settlement demand. Keeping your num-
ber a secret, as some lawyers like to do,
does not add intrigue to the case – it
adds only difficulty. Develop a reasonable
opening demand and deliver it in
advance of the mediation so that the
defense has the opportunity to fully
digest and evaluate it.

Don’t start with an exorbitant demand.

Say it with pictures 

As lawyers, we believe in words. We
love them! Can’t get enough of them! So
we often forget that seeing is believing.
How can you best illustrate your case?
Day-in-the-life videos are impressive, but
not every case merits an outlay so time-
consuming and expensive. It could be
something as simple as enlarged color
photographs of the accident, scene, or
injuries (as opposed to the usual black-
and-white photocopies better suited to a
Rorschach than a visual aid). What about
a brief PowerPoint with pictures of the
injuries or defects? Or a mockup of the
defective product? Or the blind turn
where the accident happened, captured
on a video you made with your smart-
phone the night before the mediation?

Here’s one real benefit of your
youth: You are part of a generation com-
fortable with technology – now’s the time

to demonstrate your expertise. Use your
facility with video, photography and
recording to show your case. Visual aids
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BY HON. LYNN DURYEE (RET.)

It’s hard to be a beginner, especial-
ly in a profession as competitive as law.
Nobody wants to be the shy girl with
the unbattered briefcase or the new guy
with the price tag still attached to his
jacket sleeve. It’s wonderful to be
young but intimidating to be inexperi-
enced. 

When it comes to settling cases, we
can’t bear to think that our inexperience
might cause our client to receive a less-
than-optimal outcome. We are anxious to
prove we can do superb work, and we
hate – we really, really hate! – to make
stupid mistakes. Sure, there’s no substi-
tute for experience, but is there any way
to avoid rookie errors?

Fear not, Tiny Grasshopper. A smart
lawyer like you can learn from the mis-
takes of others. Here, then, is your guide
to dodging beginner’s errors so you can
nail your mediation like the rising star
that you are.

Submit a carefully crafted brief
well in advance of the mediation 

Many lawyers assume that briefs are
superfluous and that all the important
decisions occur at the mediation. Wrong!
An informative and concise brief is the
time-honored way to convince your neu-
tral – and maybe your opponent as well –
of the merits of your case. Start writing
your brief two weeks before the due date
so that you will have plenty of time to
think through your evidence and argu-
ments, while still leaving sufficient time
to edit extensively. (Yes, I’m serious. Two
weeks!) When you first sit down to write,
force yourself to complete a full first
draft before you tinker with the wording.
You will learn much more by writing your
draft all the way through than by spend-
ing hours perfecting the opening para-
graph. 

When you are ready to edit the first
draft, be certain that you lead off with a
compelling, single-sentence description
of your case.  “This high speed rear-end
accident on Sir Francis Drake Boulevard
left the plaintiff triathlete unable to run.”
or “Plaintiff Juan Doe suffered a broken
hip when his foot got caught in a vacuum
cord carelessly left in the aisle of defen-
dant’s hardware shop in Oakland.” 

Conclude the brief with a clear and
reasonable demand (more on that later). 

Once your brief is polished and you
feel proud of it, challenge yourself to
eliminate 300 words. Then 100, then 50,
then 10. Your goal is not to fill as many
pages as possible, but to make every word
count. You will be amazed by how much
better your brief is when you trim every
ounce of fat. 

Finally, submit the brief on time, or,
even better, ahead of deadline. As a
plaintiff, your best chance of making an
impact is to ensure your opponent can
read it and pass it on to decision-makers
well before the mediation.  And don’t
even think about submitting a confiden-
tial brief. You’re the plaintiff. You want
money. You have no secrets. 

A well-written brief will impress your
opponent with your preparation and pro-
fessionalism. It will help your neutral
understand your case. It will soothe your
client. And – a real confidence booster –
it will clarify your thinking about the
case. 

Don’t make the rookie mistake of submit-
ting a sloppy, late brief. 

Cultivate a relationship with
your opposing counsel 

It is naïve to think that lawsuits are
resolved on the basis of the facts and the
law. One huge factor in the way a case is
litigated and resolved is who the players
are and how they relate to one another.
An enduring myth in the legal profession

has it that the snarling bulldog is the
superior advocate, because he will make
life miserable for his adversary and
ensure that his client recovers every last
dollar. While it is indisputable that such
an advocate may make life awful for his
opponent, it is simply not true that his
client necessarily obtains the best result.
Why? Because it always comes down to
the people. Would you voluntarily give
your last dollar to the mad dog who
made your life miserable? No, and nei-
ther will experienced adjusters. As they
say in life (and litigation), “He who lives
by the sword dies by the sword.” 

By contrast, lawyers who maintain
professional relationships accomplish the
work of their clients with relative ease
and efficiency. When it comes time to
mediate, respectful adversaries make
enormous strides because they genuinely
respect each other and are interested in
the other’s viewpoint. Does this favorable
attitude make a difference when the par-
ties are perilously close to settlement 
and nobody wants to budge on the last
$5,000? All the difference. These are
lawyers who have developed respect 
and cooperation. They are going to 
find a way to make it work. When they
encounter the inevitable roadblock, they
continue talking – long after the bulldog
has stormed from the room and slammed
the door behind him. 

Don’t treat your opponent as an enemy. 

Lead off with a reasonable
demand

It is simply not the case that you will
recover more money for your client if
you start with an astronomical demand.
If you demand $1 million on a case
worth, say, $75,000 to $100,000, two
things are likely to happen. First, your
adversary will roll her eyes and scoff.
That’s never a good thing. Second, if
you’re to settle the case, you’re going to

Pro tips for rising stars
You can avoid rookie mistakes in mediation
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When your neutral brings you news from
the other camp, you will have to restrain
the impulse to reject it and make an
effort to take it in.

A gift that often goes begging at
mediation is the opportunity to learn
something new. Make a point of accept-
ing all the gifts the day has to offer. And
anyway, who likes a know-it-all?

Don’t assume you already know every-
thing there is to know about your case.

Ask for help

One of the rare and truly effective
tools I’ve observed in ambitious young
lawyers is asking for help. This is the
opposite of being a know-it-all. It is not a
sign of weakness to turn to the neutral,
the client, or even the adversary and ask
how they think he should proceed. I’ve
heard young lawyers say, “You have a lot
more experience than I do. What do you
recommend that we do?” I’ve heard them
say to their adversary, “I have a lot more
to learn before I know half as much as
you. What do you think I should do
next?” 

Many lawyers would rather die than
ask for help. All I can say is, I knew I had
truly hit my stride as a judge when I
could confidently say to the lawyers that I
didn’t know the answer to their question.
By that point in my career, I was clear
that no one could know all the law, and
that asking for help was the best way of
getting it.

Don’t be too proud to ask for help.

Calculate the real cost of going
forward

At the beginning of the mediation,
you and your client likely fixed a number
against which you would try the case. By
the end of the day, you will have learned
your opponent’s best number. If it is
lower than your bottom line, you might
be tempted to reflexively reject it. You
could, however, compare the dollars on
the table with the true cost of going for-
ward. Your calculation should include
attorney’s fees, expert and other litiga-
tion costs, risks of trial, benefits achiev-
able by settlement but not by litigation
(e.g., confidentiality), and – one often-

overlooked factor – the investment of
time by the client. 

A comparison of the actual deal now
– rather than the one you imagined at
the beginning of the day – to the cost of
going forward gives you and your client
the most accurate way of truly evaluating
the current offer. You might discover that
the offer has more value than you’d orig-
inally thought.

Don’t reject the defendant’s highest and
best offer simply because it falls short of where
you’d hoped to settle.

You’ve got it all

So now you’ve got it all – a presti-
gious law degree, a good plaintiff ’s case
and sure-fire strategies for achieving your

best outcome at mediation. What with
your native intelligence, youthful enthu-
siasm, and hours of preparation, you’re
on your way to certain success. Do your
thing and make the grizzled old timers
(like me) wish they could be young again.

Hon. Lynn Duryee
(Ret.) is a JAMS neutral,
based in San Francisco. She
served on the Marin County
Superior Court for more than
20 years where she presided
over and settled thousands of
commercial, contract and
negligence cases. She can be

reached at lduryee@jamsadr.com.
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are a great tool for the joint session
because they’re efficient, interesting and
persuasive. So save your breath and say it
with pictures. Go pro! 

Don’t overlook the use of demonstrative
evidence in your mediation.

Prepare your client for the
process 

Countless movies and TV series
have been made about jury trials, so
your client has a clear – if not complete-
ly accurate – picture of what a trial
might look like. By contrast, few movies
or TV shows glamorize mediation. Your
client is unlikely to know what to expect.
How long will it take, who is going to be
there, what is going to happen and what
is expected of her? One of the most
common mistakes plaintiffs’ lawyers
make is failing to prepare their client
for the process. It’s a big one too,
because a prepared client vastly 
increases the likelihood of settlement 
at mediation. 

Wise PI lawyers will tell you that
they set aside significant time to prepare
the client for mediation. The client
should know that the case could take all
day, the neutral will want to talk to her
about her losses, that the first offer is
apt to feel insulting and there will be
long stretches of time when the neutral
is not even in the room. Inform your
client that the day may be long and
emotional, that there may be periods of
disappointment and uncertainty, you
never know at the beginning of the day
how the day will end, but that the most
likely ending will be a settlement. The
client should hear about the risks of not
settling, and, specifically, the risk – how-
ever remote – that she could lose the
case at trial. When all of those things
happen, your client will feel satisfied by
your representation and ready to say yes
to the deal.

Don’t wait for the day of mediation to tell
your client what to expect during the process.

Have everything you need to
settle the case completely

Your goal in mediation is to leave
with a signed settlement agreement in

the file. While it is true that cases can
and do settle after mediation, you will
save yourself and your client a ton of
time and aggravation by hammering
down loose nails on the day of media-
tion. That means that before the media-
tion, you will have to think about what
you need to accomplish to settle the case
fully. Perhaps it is tax advice, a signed
deed, or a reduction of a lien. If you will
be negotiating with a lienholder, arrange
to have your contact person available to
talk numbers with you late in the day.
Your client will want to know how much
he will net from the settlement, so pre-
pare a list of your office’s litigation
expenses and have it with you during 
the mediation. Knowing in advance what
you need to settle the case completely
reduces the possibility of overlooking an
important detail. It also gives you a valu-
able template for working with your
opponent and for helping your client
make an informed decision.

Don’t wait until after the mediation to
attend to final details of the case.

Help your client trust the
process 

The magic of mediation is mysteri-
ous and unknowable, but it works best
when parties come to trust and engage in
the process. The parties should feel com-
fortable sharing their story with the neu-
tral. They should have a full opportunity
to discuss the strengths and vulnerabili-
ties of both sides of the case. By the end
of the day, they should feel as if they
have had their day in court. If at that
point the parties haven’t been able to
agree on a number, the neutral might
suggest a way the case could settle.
Ideally, the neutral has earned the trust
and confidence of the participants, and
the number he proposes is wise and fair.
If so, participants will say “yes” to the
neutral’s suggestion and the case settles.

A common mistake lawyers make in
mediation is impeding their client’s abili-
ty to trust the process. For example,
when the first offer is made from the
defense, the wise lawyer might turn to
her client and say, “This is a good start.
It’s what we expected. We knew they

would start off low, and this number is
low. But we are now on our way to nego-
tiating a good number. Let’s talk about
the best way to respond.” This is so much
more helpful to the client and to the
process than the lawyer who reacts with
scorn and outrage. “See what I mean
about those jerks? What a ridiculous
offer! They’re acting in bad faith!”

Another way the lawyer can encour-
age his client to trust the process is to let
the neutral explain the risks of the case
to the plaintiff. Many lawyers feel obli-
gated to jump in and argue with the neu-
tral. Because your client trusts you, she
will think she too should disregard the
neutral’s thoughts. This will affect the
neutral’s ability to connect with your
client. Instead, let the neutral explain to
your client her concerns about the case
and how to best respond to what the
other side has said. 

Don’t show your frustration with the
process or argue with the neutral.

Listen carefully

On the bench and in the bar, we are
a profession of know-it-alls. We love
knowing all the answers. We love correct-
ing our adversaries. We love getting the
judge to change her tentative ruling. The
problem is, if we think we already know
everything, it can be awfully hard to
learn anything. And when it comes to
learning about your case at mediation,
the already-knew-that attitude can be a
real obstacle. 

There is always something to learn
during your day of mediation. For
starters, it’s probably the first time both
sides have spoken candidly about the
case. If you’re listening, you can learn
about how your opponent truly views
your case. You can learn what your oppo-
nent thinks about you. You can learn the
strengths of your opponent’s case. If
you’re paying attention to your client,
you could probably learn something
about her too. Wouldn’t it be good to
know about these matters?

Listening isn’t easy. In order to do
so, you will have to acknowledge that you
may not know everything and then make
a point of listening for something new.

Pro Tips, continued from Previous Page
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BY NANCY NEAL YEEND

Simply put, mediation is facilitated
negotiation. The participants are sitting
at a table attempting to negotiate a set-
tlement of their own choosing – one that
meets their unique philosophical inter-
ests and basic human needs. There has
been much written about how to negoti-
ate during mediation and how to counter
“unprincipled” negotiation tactics; how-
ever, little has been written about the
impact of the physical environment – the
site location, characteristics of the room,
features of the furniture and people’s
placement at the mediation table.
Understanding psychogeography1 may
help people more effectively negotiate
during mediation. 

Site

Everyone is very aware of the con-
cept of “home field advantage” when it
comes to sports. Teams that play on their
home turf are statistically more likely to
“win.” The same concept holds true
when participants negotiate. Parties
negotiating a settlement are more com-
fortable when they are in familiar sur-
roundings. They know the route to the
office, where to park, where the rest-
rooms are located, etc. Subconsciously
they are not worried about the best route
to take or how long the trip, and so they
can remain focused on their mission:
negotiate a settlement.

If the mediation is going to take
place at the office of the mediator or one
of the attorneys, and the site is unfamil-
iar, make a trial run. Educating the client
on the best way to get to the site will
lower anxiety. Planning to meet the client

at least 45 minutes before the mediation
will help ensure that no one will be late,
rushing in at the last minute out of
breath, and unfocused. In addition, 
arriving early allows for exploring the
mediation and caucus rooms, so there 
are no surprises.

Room

Pay close attention to the physical
characteristics of the room. Is it a win-
dowless room or is there floor to ceiling
glass providing a spectacular view of San
Francisco Bay? Is the room lit with only
natural light or the typical fluorescents?
The impact of these seemingly unimpor-
tant factors is profound.

Light has a significant psychological
impact on the ability to concentrate and
to absorb information. For example, when
a person’s back is to a large window, espe-
cially one with a view, within minutes the
person seated opposite will either be dis-
tracted by the view, and will not be able to
concentrate or pay attention. The bright
light behind a person creates what is
termed “psychological noise.” Anyone look-
ing at a person who is “backlit” will not 
listen. Also, people looking into a light
source are more likely to interrupt the
speaker whose back is to the window. If
negotiations are going to have a good
chance to succeed, then consider closing
the blinds or getting another room. 

It is interesting to note that people
who are seated with their back to a win-
dow or open door are less likely to pro-
vide information or to actively participate
in negotiation discussions. Most people
are more likely to listen, pay attention
and provide more information when
their back is to a solid wall.

Fluorescent lights have two factors
to consider: energy and neurological
response. Fluorescent lights remove oxy-
gen from the air. That is why modern,
hermetically sealed office buildings pull
in a certain percentage of outside air
during the day. By late afternoon the O2
levels are lower, and with less oxygen,
people get tired. The brain needs oxy-
gen to stay alert, so taking a break dur-
ing the negotiations, stepping outside
for some “fresh air,” may prevent missing
an important detail during the negotia-
tions.

A second factor to consider,
although not often experienced, is the
impact of the strobe light effect that fluo-
rescent lights can have on some individu-
als who suffer from epilepsy. Fluorescent
lights have been known to trigger
seizures, so be alert and know if the
client needs accommodation.

Closely associated with light is the
temperature. When people are either too
hot or too cold they are unable to con-
centrate. Again, this keeps a person from
remaining mentally alert and focused
during the negotiations. This in turn
could lead to someone making a state-
ment or agreeing to something that they
might regret later.

One important detail to remember:
physical discomfort from bright lights or
uncomfortable temperature is only fleet-
ingly noticed. Very few people are con-
sciously aware of the profound psycho-
logical impact that light and temperature
have on their ability to think clearly.

Colors have a psychological impact –
they can stimulate or calm. Rooms deco-
rated in reds, yellows, chartreuse or

See Psychogeography, Page 38
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Psychogeography
and mediation 
Where you sit at the table, the shape of that table
and the temperature of the room can impact the
outcome of the negotiation
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do not need to be empowered. They
already possess power of legal knowledge
and familiarity with the process. This
seating arrangement has a practical
application as well: if the attorney is rep-
resenting a client and the spouse is in
attendance, the attorney sits between the
two and can more easily confer with both.
Also, if the spouse is not a named party,
it is appropriate that they are sitting in a
less powerful position. 

Positions at the table

With the mediator at the “head” of
the table and the plaintiff and defendant
to his/her right and left, the psychologi-
cal symbol is a triangle. Triangles are
subconsciously assumed to be stable
shapes: wider at the bottom and narrow-

er at the top. When people are placed in
this arrangement they are more engaged
and collaborative. This placement also
ensures that the negotiators can have
good eye contact and have a better
opportunity to read body language.
Having good eye contact is important
when attempting to determine the truth-
fulness of a statement. These are all sig-
nificant benefits for any negotiation to
succeed. 

There is a second significant reason
for the profound psychological impact 
on some mediation participants: safety.
Placing the client between the mediator
(at the head of the table) and the attor-
ney creates a feeling of security for par-
ties, when there is a significant power
imbalance. Feelings of insecurity are

often experienced in employment,
divorce and medical malpractice cases.
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orange need to be avoided. When people
are negotiating, there are many other
factors that are stimulating the brain.
Rooms with neutral colored walls of
shades of blue, green or gray tend to
calm. Abstract, “busy” art or paintings
depicting violent scenes, such as ships
being tossed about in high seas, are not
calming. One thing an attorney does not
need during mediation is an overly stim-
ulated client. To think clearly, the less
stimulation, the better, and this includes
avoiding caffeinated drinks.

Furniture

If anything has a significant impact
on psychogeography, it is the furniture.
Chairs come in a variety of styles: high
back versus low and arms versus no arms.
So what? The psychology associated with
chairs is profound. Chairs with high
backs and arms signify a seat of power –
symbolizing a throne. If one group has
high backed chairs with arms, and the
other side has lower backed chairs with
no arms, the second group is psychologi-
cally disadvantaged.

More modern office chairs have a
pneumatic “lift” lever, which can raise the
height of the seat with a flick of the fin-
ger. When a person raises the height of
their seat, so they appear taller than the
other negotiators, psychologically, they
have an advantage. Again, the conscious
mind does not register the fact, but the
subconscious mind does, and subliminal-
ly it says, “They are more powerful.”

The shape of a table has not only a
historical significance, but also cultural.
When people come together to negotiate
during mediation, theoretically, everyone
wants to start with a level playing field.
In order to negotiate, people need to
exchange information, and people are
more willing to exchange information
when they feel that they are not disad-
vantaged. 

Historically, round tables symbolized
equality: no one is in a superior position.
Round tables tend to come in three basic
sizes: four, six or eight feet in diameter.
Even with an eight-foot round table, it is
difficult to fit more than six to seven peo-
ple at the table. Anything wider than
eight feet tends to separate people too

much, and they are less likely to provide
information. Subconsciously, round tables
signify informality, so when parties are
seated at a round table they are typically
less combative and more collaborative. 

Most conference rooms have oval or
rectangular tables. These tables induce
significant psychological assumptions
about the location of “power” positions.
These assumptions evolved from cultural
and/or historical programming. One cul-
tural assumption is that the “head” of the
table is the narrow end, and therefore
that is the most powerful position. Every
place migrating away from the narrow
end of the table becomes less powerful.2

For this reason, mediators sit at the
“head” of the table, to maintain a power
position. Anyone seated opposite the
mediator, unless it is a co-mediator, will
be argumentative and will attempt to
dominate the conversation. 

If mediators are “psychogeographi-
cally” aware, they will place the parties in
the chairs immediately to their right and
left. The theory is to “empower” the dis-
putants. Attorneys are placed further
away from the mediator, since attorneys

Psychogeography, continued from Page 36
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There are some who believe that when
the parties are so empowered, they are
less likely to suffer from “buyer’s
remorse” after the settlement is signed.

Another assumption associated with
rectangular tables is that the seat placed
at the center of the long side of the table
is the most powerful. There is the signifi-
cant religious association with this per-
spective: Christ sat at the center of the
table during the Last Supper. Further,
this assumption also has historical 
roots associated with the military. As
Commander in Chief, the president
always sits in the center chair placed on
the long side of the table. The judiciary
also reflects this assumption: note the
location of the Chief Justice at the
Supreme Court. 

Cultural considerations

In addition to the historical assump-
tions associated with the center of the
long side of the table, there are some cul-
tures, which hold that the center is the
most powerful position. When negotiat-
ing with people from different cultural
backgrounds, it is wise to consult a cross-
cultural expert. For example, if the
desired outcome is to negotiate a con-
tract or a settlement with a Japanese
company, place the company’s president
at the center of the long side of the table.
In this context attorneys are seated closer
to the mediator near the narrow end of
the table. 

No matter which cultural assumption
places power on a specific seat at the
table, be sure to always place “like” oppo-
site “like”: client opposite client and
attorney opposite attorney. When people
are seated in this manner, they are less
likely to be argumentative, thus further-
ing the negotiations. If an attorney is
placed opposite the other side’s client,
then there will be more aggression. This
results from the power imbalances
between an attorney and the other side’s
client. In this scenario there is less infor-
mation exchange and a lower probability
of settlement.

A final thought regarding placement
at the table is the theory that arguments
are more likely to be generated diagonal-
ly. The person who is furthest away from
the mediator often initiates the argu-
ment. This phenomenon typically hap-
pens when there are more than two peo-
ple on each side of the table. When an
attorney is not only accompanied by the
client, but also joined by two associates
and an insurance representative, the situ-
ation usually develops. This is especially
true when the other side has only the
attorney and client. The mediator may
need to temporarily move to the other
end of the table to reestablish civility.

Application

The sophisticated attorney, who is
aware of the impact that psychogeogra-
phy has on negotiation, can increase the

odds of crafting a lasting settlement. If
the mediator is not informed, counsel
may wish to consider doing some educat-
ing. Also, the attorney who has an aware-
ness of the impact of psychogeography
will be better prepared to confront and
counter a deliberate attempt by the
opposition to manipulate the process and
participants.

Although none of the topics men-
tioned appear significant individually,
collectively they will have a profound
impact on the probability of negotiating
a settlement. Being aware of the psycho-
logical impact of the site, room, furniture
and placement of the parties at the table
will increase the odds of leaving the
negotiation a “winner”!

Nancy Neal Yeend co-
founded Silicon Valley
Mediation Group in Los
Altos, and recently opened a
Portland (Oregon) office.
She has mediated for over
30 years, serving on appel-
late and other mediation
panels. As faculty at the

National Judicial College for 22 years, she
has trained judges from all 50 states. She
designs and evaluates court-connect mediation
programs.

Endnotes
1 Psychogeography: the subconscious (psycho/brain) impact
of the physical environment (geography) on emotions and
behavior. This term includes the location of the mediation or
negotiation site, the characteristics of the room, furniture and
the placement of people at the negotiation table. 
2 There are degrees of power also associated with whether a
person is seated on the right or the left of the mediator.
Psychologically, people seated to the mediator’s right are
more cooperative. This is based on the assumption that the
person on the right side of the mediator has more power than
the person on the left.
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BY ALEXANDRA A. HAMILTON

The Veen Firm, PC

Trials can be complicated and
lengthy for a jury faced with a parade of
facts, arguments, witnesses, and legal jar-
gon. As plaintiffs’ attorneys, it is essential
that we focus the jury on the material
issues so the jury is not lost in the obsta-
cles erected by defense counsel. One way
to do this is to remove unnecessary bat-
tles from the courtroom. 

Although Howell v. Hamilton Meats &
Provisions, Inc. (2011) 52 Cal.4th 541, 551,
and subsequent cases have caused alarm
among the plaintiffs’ bar, a plaintiff can
use those cases to his or her advantage by
establishing plaintiff ’s paid medical bills
are reasonable before trial. Assuming
defendant’s disclosed experts have not
opined on the matter, a plaintiff can file a
motion in limine to preclude the defen-
dant from introducing any opinion, evi-
dence, or argument to dispute the reason-
ableness of plaintiff ’s paid medical bills.
The motion is based on the presumption
that paid bills are reasonable and, without
expert opinion to the contrary, defendant
cannot rebut that presumption. By remov-
ing this skirmish, plaintiffs avoid confusing
the issues and wasting undue time and can
focus the jury on the important battles. 

Reasonable value 

The established premise is that
plaintiff can recover the “amount which
will compensate for all the detriment
proximately caused” by defendant’s tort.
(See Civ. Code, §§ 3281, 3333.) Recovery
for medical expenses has been capped to
the lesser of (1) the amount paid or
incurred for past medical expenses and
(2) the reasonable value of the services.
(Howell, supra, 52 Cal.4th 541, 555;
Corenbaum v. Lampkin (2013) 215
Cal.App.4th 1308, 1325-1326.) 

Under long established California
law, the reasonable value of a good or
service is often determined by the actual
payments tendered and accepted. As
such, evidence of payment of medical
bills has been deemed sufficient to estab-
lish a presumption as to the reasonable-
ness. (See Howell, supra, 52 Cal.4th at p.
555; Pacific Gas & E Co. v. G. W. Thomas
Drayage (1967) 69 Cal.2d 33, 42-43.) The
court in Malinson v. Black (1948) 83
Cal.App.2d 375, 379, stated, “It is well
settled that the amount paid is some evi-
dence of reasonable value and in the
absence of any showing to the contrary
such evidence has been held to be suffi-
cient. Likewise, it would seem that evi-
dence of the expense incurred would be
some evidence of reasonable value.” In
Rodgers v. Kemper Construction Co. (1975)
50 Cal.App.3d 608, 626, the court held
that the plaintiffs’ testimony identifying
the medical bills relating to treatment
and indicating that the bills were paid,
coupled with the admission of the bills
themselves, showed that the charges were
reasonable. The court in McAllister v.
George (1977) 73 Cal.App.3d 258, 263
found that the plaintiff ’s testimony that
the bills for his dental treatment were
paid, and the admission of the bills
themselves, established a presumption
that the charges were reasonable. 

Courts have based this reasoning on
the “recognition that a person who
receives a bill has ‘every interest to dis-
pute its accuracy or reasonableness if
there is reason to do so. Thus, if a bill or
invoice is paid, the court is assured of the
accuracy and reasonableness of the
charges.’” (Jones v. Dumrichob (1998) 63
Cal.App.4th 1258, 1268 (quoting Imperial
Cattle Co. v. Imperial Irrigation Dist. (1985)
167 Cal.App.3d 263, 272).) Medical
insurers especially pay medical treatment
bills after analysis and arms-length negoti-
ations between the providers and insurers,

thus providing an accurate picture of the
“reasonable value” of the services. (See
Townsend v. Keith (1917) 34 Cal.App. 564,
565.)

Presumption of reasonableness
in light of multiple markets

The Howell decision built on this his-
toric presumption of reasonableness and
emphasized that the negotiated rate may
be the best indication of the reasonable
value of the services provided and that 
it is unclear how any other “market
value” could be determined. As Howell
explained: 

Pricing of medical services is highly
complex and depends, to a significant
extent, on the identity of the payer. 
In effect, there appears to be not one
market for medical services but several,
with the price of services depending on
the category of payer and sometimes
on the particular government or busi-
ness entity paying for the services.
Given this state of medical economics,
how a market value other than that
produced by negotiation between the
insurer and the provider could be
identified is unclear.

(Howell, supra, 52 Cal.4th at p. 562.)
Following the Howell decision came

Corenbaum. Although the Corenbaum opin-
ion further chipped away at the use of
the full amount billed by determining
that evidence of the full amount billed 
is not relevant to prove past medical
expenses, future medical expenses,
and/or noneconomic damages, it did reit-
erate and strengthen the presumption of
reasonableness: “Thus, where a medical
provider has agreed, before treating a
plaintiff, to accept a certain amount for
its services, that constitutes the provider’s
price and there is no need to determine
a reasonable value for those services.”
(Corenbaum, supra, 215 Cal.App.4th 1308,
1326.)
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Preventing defendant from
muddying the waters at trial
Using Howell to the plaintiff ’s benefit at trial

Yeend

Trial Practice and Procedure

W ith no one at the "head" of the table, the
center seats becom e the m ost pow erful.

Parties of equal pow er sit at opposing ends,
and those closest to them  have m ore pow er
than those in the center.
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In the most recent addition, the
Fourth Appellate District analyzed Howell
and Corenbaum and the reasonableness of
medical expenses of an uninsured plain-
tiff. (Bermudez v. Ciolek (June 22, 2015,
G049510) __ Cal.4th __ [DJDAR 7065].)
The uninsured plaintiff testified during
trial that he had not paid any of his 
medical bills, believed that his medical
providers would be paid out of any recov-
ery he received, and he would be respon-
sible for the bills no matter what happens
in the litigation. The plaintiff introduced
the unpaid bills as well as expert testimo-
ny of two witnesses regarding the reason-
ableness of the charges he incurred for
his medical care. The court found that
the full billed amount is admissible to
demonstrate the “full range of fees”
when determining the reasonable value
of services in the health-care marketplace
and that plaintiff introduced sufficient
evidence to support an award of damages
for past medical care up to the amount
cited by the experts. 

In the process of discussing the rea-
sonableness of plaintiff ’s unpaid bills,
the Bermudez court upheld the Howell
opinion’s reliance on the paid amount
due to the complex market for medical
services. It declared that, in practical

terms, the measure of damages of an
insured plaintiff will likely be the amount
paid to settle the claim in full. The court
continued that, although it is theoretically
possible to prove the reasonable value of
services is lower than the negotiated rate,
“nothing in the available case law suggests
this will be a particularly fruitful avenue
for tort defendants.” (Bermudez, supra, __
Cal.4th __ [DJDAR. 7065, 7072].) 

Between Civil Code section 3333
and these cases, a plaintiff should be
allowed to present to the jury the paid
cost as reasonable compensation for the
detriment caused by defendant without
defendant presenting evidence to the
contrary. 

Defendant’s failure to dispute
presumption of reasonableness

Armed with the presumption that
paid medical bills are reasonable, a plain-
tiff can argue that the burden shifts to
defendant to dispute that presumption.
If defendant has not disclosed any expert
to dispute this presumption, then plain-
tiff can preclude defendant from muddy-
ing the waters with this argument during
trial. 

There are potentially two steps to
demonstrate that a defendant has failed

to dispute the presumption of reason-
ableness. First, if defendant has failed to
disclose an expert to provide an opinion
on the reasonableness, plaintiff can argue
in a motion in limine that defendant has
failed to present any expert testimony to
refute the presumption. Second, if defen-
dant has disclosed an expert to discuss
the medical bills, it is important to ques-
tion defendant’s expert during deposi-
tion to establish: (1) that the expert is not
opining on or disputing the reasonable-
ness of the medical bills; and (2) that the
expert has stated all of the opinions that
he or she intends to present at trial. (See
Jones v. Moore (2000) 80 Cal.App.4th 557,
561-562, 565 (affirming exclusion of
expert testimony going beyond the opin-
ions expressed during expert deposi-
tion).) With this foundation, a plaintiff
can preclude defendant from mention-
ing, opining, or arguing that plaintiff ’s
medical bills were not reasonable. 

The Howell lineage has frustrated
many, if not all, on the plaintiffs’ side;
however, it is time to spin these cases to
benefit our clients. Employing and
expanding on this presumption of rea-
sonableness saves money, time, and
resources as well as prevents defendants
from complicating trial. 

Alexandra A. Hamilton
is an attorney with The 
Veen Firm on the Leary
Trial Team. Her team 
handles complex cases 
involving catastrophic
injuries or death. Her 
practice area includes 
products liability, workplace
injuries, dangerous conditions of property, and
vehicle negligence. Ms. Hamilton was selected
to the Northern California Rising Stars list in
2014 and 2015 and the National Trial
Lawyers Top 40 Under 40. 
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BY DAVID GRAULICH

Civil mediators often write articles
(you’ll probably find one in this very issue)
that tell plaintiffs’ attorneys how to get bet-
ter results from mediation. We’re advised
that mediation works wonderfully if we
lawyers demonstrate civility, stay open to
compromise, calibrate our demands and
manage our clients’ expectations. 

Fair enough. But I’d like to turn the
conference table on my mediator friends
and tell them something: Some members
of your profession do and say things that
drive me absolutely bonkers. 

Let me be candid: there is a small,
yet significant, subset of mediators whose
habits are annoying and counter-produc-
tive. Their ill-chosen words and misguid-
ed actions disturb the flow of negotiations,
confuse and distract my client and, worst
of all, put the plaintiff at a tactical disad-
vantage during a volatile situation. 

Here are the top five entries on my
“Don’t Do This!” list for mediators: 
1. The summary judgment speech

I dislike when a mediator gives an
unsolicited tutorial to my client on the
risks that lie in wait if Plaintiff doesn’t 
settle and the defense makes a summary
judgment motion. 

Sorry, mediators, but giving that
speech is my job. Plaintiff ’s attorney is the
right person to explain to plaintiff the com-
plex technical aspects of a dispositive
motion. This is especially pertinent after
the California Supreme Court’s terrific deci-
sion in Williams v. Chino Valley Independent
Fire District (2015) WL964947, which
reduced the cost-shifting risks to plaintiff
should the defense prevail in an MSJ. 

If I’ve gotten far enough along in the
litigation process to engage the opposing
party in mediation, I’m pretty confident
that I can beat an MSJ. I don’t want the
mediator putting FUD (fear, uncertainty
and doubt) in my client’s mind. 
2. The empathy quagmire

I’ve gone through mediation training,
and I know that mediators learn “mirror-
ing” techniques to build trust and cooper-
ation. One common acronym taught in
mediation training is AVECS — acknowl-
edge, validate, empathize, clarify and
summarize. 

What’s wrong with empathizing? Well,
my gripe is when the mediator overplays
the empathy schtick and converts the
mediation into a kind of therapy session: 

“I feel your pain.”
“I hear what you are saying.”
“I understand how difficult this must

be for you.” 
Some plaintiffs are emotionally fragile

− for example, targets of sexual harass-
ment and traumatized survivors in person-
al injury cases. Mediators shouldn’t prey
on their vulnerable conditions with a faux
display of understanding and compassion.
Mediators, if you want to use your skills to
soften somebody up, deploy your tech-
niques on those guys across the hall. 
3. The clueless neutral

I expect the mediator to read the
mediation briefs – more than once. It also
wouldn’t hurt if they read my Complaint
and other pleadings. Call me old-fashioned,
but the disputants deserve a mediator
whose grasp of material facts is solid.

My most frustrating experience with
an uninformed Clueless Neutral was when
I represented a small business owner in a
dispute with his landlord over a broken
freight elevator. My client operated a retail
furniture store with a basement storage
room; he needed the freight elevator to
move recliners, sofas and cabinets to the
showroom. The landlord refused to pay for
elevator repairs and we went to mediation.
The mediator entered the conference
room and immediately said to my client
with an ingratiating smile, “So, what kind
of food do you serve in your restaurant?” 
4. The frustrated judge 

On the other end of the spectrum is
the mediator who presumes to have an
expert’s knowledge of employment law 
(or whatever field of law is the focus of the
mediation). This mediator aspires to an
assignment to the bench, from which he
or she can issue pronouncements and
judicial decrees that make attorneys quiver
and shiver. 

The call to the bench hasn’t hap-
pened, so the mediator plays judge in the
mediation. I get denunciations of my theo-
ry of the case. I get long-winded lectures
on why I have misread the law, and why my
poor, feeble Complaint resembles Rocky
Balboa after 12 rounds with Apollo Creed. 

Maybe I’m using a cause of action
knowing that it is marginal and will be
bargained away. Maybe I have chosen a
statute that is notorious for its ambiguity.
Maybe the mediator is wrong (judges can
get it wrong; otherwise we wouldn’t have
appellate courts). The point is that the
mediator should be nudging the parties
towards a settlement, not providing inter-
pretations of statutes, regulations and case
law. (Some mediators are retired judges –
but that’s the subject of another article!) 
5. The fearless mind-reader 

While I have worked with talented
mediators, I can honestly tell you that
none of them is psychic. 

So it annoys me when the mediator
talks to me privately and says, “They are
really hardening over there. I think this is
as high as they’ll go. I can tell they are
getting really angry,” or other words that
purport to divine the unexpressed
thoughts of the opposing party. 

Please, spare me the paranormal
activity. Negotiation is 80 percent theater
and 20 percent economics. Defense coun-
sel is putting on a show, just like I am. 

Smart attorneys can play a mediator
like a violin. That’s why I discount the
mediator’s subjective impressions of my
opponent’s intentions. Instead, I want the
mediator to tell me what the defense has
said, verbatim. I don’t want descriptions
of how they pounded the table or specula-
tion about their innermost thoughts. To
quote Jack Webb from the old Dragnet TV
show: just the facts, ma’am. 

Having told you what I don’t want
from a mediator, let me tell you what I do
want. Actually, it’s pretty simple. I want a
mediator who understands the limits of a
mediator’s role and has the judgment,
integrity, street smarts and modesty to per-
form that valuable role. That kind of
mediator is worth his or her weight in
gold – or whatever form of currency gets
negotiated in the settle-
ment. 

David Graulich is an
employment lawyer who repre-
sents plaintiffs in workplace
disputes. He is based in Fair
Oaks and can be contacted at
david@wrongedatwork.com.

Five things mediators do
that drive me crazy
Ill-chosen words and misguided actions can disturb the flow of
negotiation... and don’t get me started on the empathy stuff

Graulich



plaintiffmagazine.com | September 2015 | Plaintiff 45

days,” he said, “so there’s much more
competition.”

Broadening horizons

Johnson grew up the son of a physi-
cian and had two uncles who not only
were successful lawyers but also enjoyed
what they were doing. The young
Johnson saw that as a good sign. But the
main reason he chose law as a profession,
he said, was a deep-seated desire to help
people.

After completing his undergraduate
studies at UC Santa Barbara, Johnson
attended UC Hastings College of the
Law, where he began to envision oppor-
tunities for professional “independence”
by opening his own practice someday. 
“I didn’t anticipate working for a huge
law firm,” he said. “I could better see
myself hanging my shingle and working
for myself. As it turned out, that didn’t
happen, but that was my motivation
when I chose law.”  

He also did not anticipate working
in insurance defense right out of the
gate. But he paid his dues and today is
able to leverage those years and court-
room experiences on the defense side 
for his mediation duties.  

On the plaintiffs’ side, Johnson has
won numerous verdicts and settlements
on behalf of his clients. He uses a sim-
ple, no-nonsense approach: Always be
prepared to take a case to trial. “You
can’t try a case effectively unless you
know it well and are intimately 
familiar with the details of the case,” 
he said. 

Once the trial begins, it’s important
to establish a rapport with jurors early,
Johnson said – usually during jury selec-
tion. There’s a tendency, he added,
mostly with younger lawyers, to ask a
question during voir dire as if it’s a
checklist question – get your quick
answer and move on. That’s a far cry
from his style.

“Really my goal is to draw that per-
son out and really get a sense of who
that person is,” he said. “If you can
form a connection with someone on 
the jury, that connection can last all
throughout the trial. You can also get a

real good sense, in talking with jurors,
whether a juror is somebody who is
holding back. … When someone is
holding back, it’s usually because
they’re going to do something you don’t
like. So when I get a sense that people
aren’t being forthright and holding
back information, those were usually
jurors I tried to exclude from the
panel.”

Johnson recalled a trial last summer
in which connecting with his own client
was a considerable challenge because the
client did not speak English and all com-
munication was done through an inter-
preter. The man had suffered a severe
back injury while working as a janitor at
PG&E headquarters in San Francisco.
The injury occurred when he slipped on
oil that leaked from a trash compactor.
After four surgeries and constant pain,
the man was miserable – and angry,
Johnson said. 

The first barrier Johnson had to
clear was trying to get the message across
to his Spanish-speaking client that he
wasn’t going to outsmart the defense. 
“I wanted to make sure that, while some
anger might be appropriate, trying to get
into it with the defense attorney – to
have him hear his story as he wanted to
tell it – was not going to do it,” Johnson
said. 

To help with the proceedings,
Johnson brought in a Spanish-speaking
co-counsel to represent the man’s wife in
a loss of consortium. It was an ideal way
to break through the language barrier
and make sure his client understood what
was happening as the trial proceeded.
Finally, with the initial hurdles cleared,
Johnson went on to prove the leaky com-
pactor that caused his client’s injury was
PG&E’s responsibility – to the tune of
$4.3 million.

“That was a very difficult, hard-
fought case,” he said. “They (PG&E’s
lawyers) were arguing that his injuries
were exaggerated. They argued that the
independent contractor that had been
hired to do the (maintenance on the
compactor) didn’t do it properly, and so
on. … Fortunately, we proved otherwise,
and it turned out well for us.” 

New chapter

Now that he’s semi-retired, Johnson
theoretically will have more time to
spend on leisure activities such as snow
skiing, running and traveling with his
family. He said a return to politics likely
isn’t in the cards, but he will continue his
service and devotion to the community
through his ongoing volunteer work.

“Politics is really a full-time commit-
ment – it’s not something you can do on
a part-time basis if you really want to be
effective and get things done, which is
what I would want to do,” said Johnson,
who in 2011 was named Belvedere’s
Citizen of the Year. “I still do volunteer
work. I was on the library agency board
of the Belvedere Tiburon Library – I did
that for about six years. I’m off that
agency now, but I still from time to time
serve in a volunteer capacity when asked.
But mostly, I’m trying to spend more
quality family time to make up for some
of the years when I was always working.”

Although Johnson never really cap-
tured what in his mind would have been
the ideal livelihood – running his own
law practice – he urged young lawyers to
find or carve a path that will lead to con-
tentment and fulfillment.

“I would say follow your heart,”
Johnson said when asked what his top
piece of advice would be to aspiring
attorneys. “Law is a very rewarding
career, but there are many aspects to it,
and I think litigation is not the avenue
for everyone. But that doesn’t mean you
can’t have a rewarding career in law. You
can still do other types of law and be very
happy. So follow your heart, follow what
you love to do, and it will probably work
out.” 

Stephen Ellison is a freelance writer
based in San Jose. Contact him at 
ssjellison@aol.com.
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BY STEPHEN ELLISON

Slowing down the pace is hardly
Steger Johnson’s style. And yet, earlier
this year, the veteran plaintiffs’ litigator
and mediator decided to ease up a bit on
what has been a full-throttle career for
nearly four decades. 

With every venture Johnson has
entered, doing things halfway never has
been an option – whether he’s represent-
ing a plaintiff, defending an insurance
company, mediating a civil case or serv-
ing as a public official. He threw himself
wholly into each one of those capacities –
indeed, he served on the Planning
Commission, the City Council and as
mayor in his hometown of Belvedere –
and now he’s decided to give himself a
break of sorts, as he recently retired from
his partnership at the Jones Clifford firm
in San Francisco. 

As it turns out, retirement may be
the one pursuit Johnson can’t bring him-
self to offer a 100 percent commitment.
But the move away from full-time litiga-
tion work, he contends, certainly will
present other opportunities such as refo-
cusing on mediation work and taking
select cases as a contract attorney. Most
important, it will allow him to spend
more quality time with his family.

“I’m still doing some legal work,” he
said. “I’m doing it on my own and as co-
counsel with Bill McDevitt, who is a for-
mer partner of mine with Jones Clifford.
But he’s now out on his own – he has a
practice in San Rafael. So I’m doing
some contract work with him and han-
dling a couple of cases on my own.

“I would like to do more mediation,”
Johnson added. “I’m taking on cases but
far fewer in terms of number, and I’m
being very selective in terms of the cases
I take, simply because I want to balance
work and life a bit more. I lost my oldest

son in 2000,
and that was a
real blow. …
Fortunately, I
have two other
children, both
of whom live
here, and I
want to spend
as much time
with my family
as I can. That’s
going to be
more of my
focus going
forward.” 

Looking back, Johnson recalled that
early in his career he was consumed with
work, starting with an insurance defense
firm, where he spent 11 years putting in
marathon hours, working his way up to
partner and playing a defendants’ game
that was making him increasingly cynical.
In his latter years with Eliassen, Postel &
Mee, he had been in contact with a few
plaintiff law firms, making concrete plans
for his inevitable defection.

“Through the course of defending
cases, I really came to empathize more
with the plaintiffs,” Johnson recalled.
“The mentality on the defense side was
often, from the insurance company’s per-
spective, ‘There is no merit to this case;
the plaintiff is fabricating the injury or
exaggerating it.’ There was always an
emphasis on the plaintiff being deceitful.
I didn’t find that to be the case. I always
found people to be legitimately injured
and looking for some recompense for
their injury. But with the defense firm, it
was always do whatever you can to lessen
their claim and call their credibility into
question, and over time that just got to
me. So I gravitated to plaintiffs’ work.” 

In 1989, noted plaintiffs’ attorney
Stanley Bell persuaded Johnson to join

his busy firm in San Francisco. Bell’s
practice emphasized construction injury
cases, and as an offshoot of that area,
there were also auto and product liability
cases and several other plaintiffs’ cases
that emerged merely from the volume of
business the firm was doing, Johnson
recalled. It turned out to be great expo-
sure for Johnson to a wide variety of
plaintiffs’ litigation. It also meant count-
less hours on the road, either flying or
driving all over the state for case man-
agement conferences, court appearances
and trials. 

“Over time, it became very taxing,”
he said. “I had a young family in those
days. I was working many hours a week
and trying to maintain some work-life
balance – but most of it was work.” 

In 1996, Johnson left the Bell firm
and made a full-fledged leap into politics
and public service. He had been on the
City Council in Belvedere and eventually
was elected mayor, a job that was going
to “require some time to address,” he
said. He would not be able to fulfill his
duties with the Bell firm and run a city
simultaneously, so he took a hiatus of
sorts, doing select contract work during
his term as Belvedere’s top official. 

In 1999, Johnson rejoined the ranks
of private plaintiffs’ law with Jones
Clifford, where he became a partner 
and stayed until March of this year. 

As for mediation work, it was some-
thing Johnson took up in earnest back in
the 1990’s with the American Arbitration
Association, but it began to conflict with
his litigation caseload at that time, he
said, so he decided to scale back on it.
He has mediated hundreds of cases, and
over the past couple of years he has slow-
ly revived that aspect of his career – 
slowly being the key concept – with
Resolution Remedies in San Rafael. “Of
course, everybody is a mediator these

Profile: Steger Johnson
Veteran litigator and mediator takes a step back
from a decorated, fast-paced career 

Johnson
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50 percent in the event of an appeal.
Going into trial, you felt you would pre-
vail on liability 60 to 70 percent of the
time, and the client would have accepted
$200,000 if it had been offered. 

The appeal process will take 18
months, at the end of which your judg-
ment would be $575,000. Factoring in the
20 percent chance of losing on appeal,
that translates to a settlement number of
$460,000. However, you cannot ignore (1)
the costs to be incurred in the event that
the matter has to be retried; (2) the 30 to
40 percent chance of getting defensed at
retrial; and (3) the prospects of getting
less than $500,000 at trial, coupled with
your client paying a 10 percent higher
fee. All of these factors point to a settle-
ment value at or below $400,000.

From the defense perspective, let us
assume that the defense is somewhat
more optimistic about its chances on
appeal, and they think the case will be
sent back for retrial 30 percent of the
time. Applying that to the amount of
the verdict with interest 18 months
down the road, that points to a settle-
ment value of $402,500. If it cost the
defense $130,000 to try the case the first
time around, it will probably cost
$100,000 to retry it. At retrial, they proj-
ect a 40 percent chance of a defense
verdict, and if there is a plaintiff verdict,
it will fall in the $300,000 to $500,000
range. If the case is reversed, the settle-
ment value would be in the $240,000
range, and the defendant would be fac-
ing an additional $100,000 in legal
expenses if the case did not settle after
reversal. All of these factors again point
to a settlement in the $350,000 to
$400,000 range.

•2. Plaintiff appeals a summary
judgment

Consider the same fact pattern as
Hypothetical #1, only this time the
defense prevails at summary judgment.
Prior to losing summary judgment, you
had the settlement range at $250,000 to
$300,000, after factoring in liability prob-
lems. Summary judgments are more likely
to be overturned than a trial on the mer-
its, but if the judgment is upheld, your

client gets nothing. If you think you will
prevail on appeal 70 percent of the time,
then that should translate to a settlement
range of $175,000 to $210,000.

How and when to mention
mediation

Although I personally believe that
at the end of the day it has no effect on
the ultimate outcome at mediation,
most attorneys remain reticent to be the
first to suggest mediation out of fear
that it shows weakness. Waiting for the
other side to blink, however, can some-
times lead to lost settlement opportuni-
ties, or at least lost settlement arguing
points (e.g., saving attorney’s fees and
costs). Here are a few suggestions for
bringing up mediation without losing
ground.
•Direct Approach

If early in the process, contact
defense counsel and point out that you
are going to be retaining appellate coun-
sel, and that will (1) increase the cost to
the client; and (2) harden your settle-
ment position. Observe that if the
defense is interested in resolving the
case, the price for doing so will be more
palatable now than once appellate coun-
sel gets involved. 

Consider making a written settle-
ment demand, perhaps including a waiv-
er of costs, a time limit, or both. Defense
counsel will have to pass it on to the car-
rier or client, and that could well trigger
a response that invites mediation. 
•Indirect Approach

Use an intermediary. If you had
been to mediation before trial (and
assuming you liked the mediator) contact
the mediator and get him or her to
approach the other side about possibly
getting back to the bargaining table. 

You could also contact the court, if it
is a district with an ADR program, and
ask them to approach the appellant
about going to court-sponsored media-
tion. 

The take away

Frankly, there is no time that is not
appropriate for settlement discussions,
formal or otherwise. How many times,

for example, have you heard of a judge
shocking a prevailing party by granting a
motion for new trial or nonsuit? It may
not happen often, but it is devastating
when it does. Frank settlement discus-
sions while that motion is pending are
worth considering.

The reality is that lightning can and
does strike in litigation, and a case on
appeal is not immune. The motivation
for mediation on appeal is, if anything,
often greater than before trial, particu-
larly if the appeal is from a jury verdict.
The parties will have likely quenched
their thirst for their “day in court.”
There are fewer unknowns, and the out-
come on re-trial is more predictable.
Emotionally, there is typically disap-
pointment and often anger at having the
matter drag on, particularly after a sig-
nificant investment of time, expense and
energy. The targets of that emotion are
the defendant and the system, but at
times their own attorney gets pulled into
the turbulence.

Getting settlement discussions going,
either directly or through mediation,
makes good sense, particularly early in
the appellate process. From that point
forward your investment of time and
money will increase, as will your client’s
disappointment and frustration.               

Unfortunately, too often lawyers for
whatever reason just let the appeal run
its course and hope that it all turns out in
their favor. And, all too often, that is not
a strategy that benefits either client or
counsel. 

John Drath is a mediator
with Judicate West in San
Francisco, and has conducted
over 700 mediations. With
40-plus years of experience
defending personal injury
and professional liability
claims, he is a Certified

Specialist in Legal Malpractice, a Fellow with
the American College of Trial Attorneys, a
member of ABOTA since 1983, and a past
president of the Association of Defense Counsel
of Northern California. 
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BY JOHN DRATH

Congratulations! After three weeks of trial, and spending
$100,000 in experts and court costs, the jury just gave you dou-
ble defendant’s 998 offer. The motion for new trial was denied.
Break out the champagne! Call the newspaper! Drop by the
Tesla dealer! Wait a minute – a notice of appeal? Are they seri-
ous? That verdict is bullet proof, and with interest at 10 percent,
you might as well sit back, wait for justice to prevail (again) and
then enjoy an even bigger pay day. 

Sobering up, you consider the three possible results on
appeal, two of which are not good: (1) the judgment could be
upheld; (2) the judgment could be reversed and the case
remanded for a new trial; (3) the verdict could be overturned
and judgment entered for the defendant. 

You bring the client in to explain this new development.
Then the questions begin. What are the chances of the verdict
being overturned? (Slim, but not impossible.) How long will this
take? (One and a half years if you’re lucky.) Will I have to go
through a trial again? (Probably not, but no guarantees.) How
much will all this cost? (A new fee agreement is required, and
the percentage has increased.) If we have to go to trial again, is
there a chance that I will get less? (Not likely, but always possi-
ble.) Could I end up with nothing? (Again, unlikely, but no 
guarantees.)

Should I call the dealer and cancel the order for the new
Mercedes AMG? (Yes, quickly!) And, finally, is there a settlement
offer on the table? 

Most litigators have encountered this scenario in one form
or another. Before budget cuts, most if not all appellate districts
had mediation programs and a means for identifying cases suit-
able for mediation, and a panel of mediators available for
assignment. Some, but by no means all, have reinstituted their
programs. Whether or not your case is in a district with such a
program, mediation should be an option under consideration in
the majority of civil cases on appeal. Although the district court
programs targeted cases which had not yet been briefed, there is
no reason that mediation cannot take place at any stage of the
appellate process. 

Why go to mediation on a case on appeal?

Fact: if your case was appropriate for mediation before trial or
judgment, then it is still appropriate for mediation after trial or
judgment, perhaps even more so. Often by that point some of
the variables have been eliminated, enabling more precision in
evaluation. This holds true for both appellants and respondents.

The usual motivation for settling, i.e., risk of a poorer outcome
and expense avoidance, remain extant. If you represent a plain-
tiff who has won a money judgment, the client may not be will-
ing to wait for the case to wind its way through the appellate
process. There may be other motivating factors, such as avoid-
ing a damaging precedent or unwanted notoriety. 

The evaluative process is no different in appellate media-
tion: On a percentage basis, how often do you prevail on
appeal? If a case is reversed, how often do you prevail at trial,
and what is the verdict range? What costs are you facing, and
how much better do you have to do on appeal or at trial to
improve on what is on the table at this point? If you represent a
defendant with an adverse money judgment, what will be the
size of that judgment with interest by the time that the appeal is
heard and decided? A couple of examples illustrate the process.

•1. Defendant appeals a jury verdict for
$500,000

You represent the plaintiff/respondent, and you expect that
the verdict will withstand appeal 80 percent of the time. Liability
was strongly contested. The verdict itself was higher than you
expected, at or near the top of your projected verdict range.
Your last pre-trial demand was $250,000, and the highest
defense offer was $100,000. These were not cost-shifting offers. 

The total litigation cost, including experts, was $50,000.
You had a 40 percent contingent fee, which increases to 

Appellate mediation
An appealing prospect when you receive
defendant’s notice of appeal
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has become commonplace is for lawyers
and companies to use the mediation ses-
sion as a sort of “scratch and sniff ”
opportunity. The idea is to check out
what might be below the surface, but
don’t let the other side know you’re
open to settlement. The latter would be
accomplished by the work of the media-
tor after the session when s/he calls
everyone to follow up, at no charge to
the parties. While follow-up is critical to
the success of some mediation, it is late-
ly overused by some parties to gain
more favorable resolution.
5. The concept of managed care. Like
doctors, lawyers who are hired by insur-
ers are to some extent following the
guideposts of the treatment the insurers
deem necessary and appropriate for the
dispute. In order to reduce costs, insur-
ers impose limitations on settlements.
While this has been an effective way for
insurers to save money, it does come at a
price by sometimes paralyzing defense
counsel who are sincere about resolving
disputes. A cycle can occur in which
truly excellent defense lawyers are
unable to be proactive and honest about
risk, for fear that their principal will not
respect their suggestions. 
6. The economics of ADR providers. The
proliferation of administrators of private
mediation and arbitration programs has
added an economic layer to the system.
While there are benefits to this business
model, it creates added pressure on the
neutrals to increase their billable time in
order pay the costs of the administrator.
This economic reality has bled into the
system so that it has become acceptable
to conduct numerous hearings at a siz-
able cost to the parties in order to satisfy
the multiple economic interests that are
integrated into each case.

What can be done to fix the
system?

Some might argue that the system
doesn’t need fixing. After all, most
providers and successful mediators are
enjoying sizable financial benefits, and
the courts continue to inundate private
industry with referrals. Indeed, when

the mediation process is successful it is a
joy for all involved and a reminder of
why the process gained such favor in the
civil justice system. Yet, like any “sys-
tem,” when it becomes too standardized
and repetitive, marginalization occurs.
To counter this dilemma, a few ideas are
worth considering:
1. Reduce the number of cases referred
by courts to mediation. Judges have lim-
ited tools in their boxes for managing
increasing caseloads. Encouraging every
case to go to mediation was good 25
years ago when lawyers needed to get
used to and educated about the process.
Now that we have moved into the insti-
tutionalization phase of mediation,
courts should become more deliberative
about which cases they encourage to
mediate as well as the timing of the rec-
ommendation. Many cases need a prop-
er exchange of information before nego-
tiation. In fact, many lawyers are great
negotiators and should try their hand at
direct dialogue with their adversary
before simply scheduling mediation. 
2. Encourage the exchange of pocket
briefs between the parties before the
mediation so that time spent in the ses-
sion is productive and less adversarial.
The pocket briefs between the parties
should be primarily focused on high-
lighting the information that best sup-
ports the case narrative. 
3. Consider the appropriate use of joint
sessions during the mediation, but not
necessarily right out of the gate. What
has happened in the “settlement drift”
is that the parties have relied exclusively
on the mediator to be responsible for 
all information and numbers exchange.
By delegating all responsibilities to the
mediator, the parties have missed out 
on a huge opportunity to influence the
other side with direct dialogue. Lawyers
should use direct dialogue to their
advantage, particularly when they are
articulate and trained as great commu-
nicators. Mediators don’t have an exclu-
sive license on communication skills. A
lawyer should be courageous and ask for
direct dialogue from time to time if it
will move the ball forward.

4. Respect the need for timing in nego-
tiation. No one ever free falls or gets to
their magic settlement number quickly,
despite the best efforts. It is human
nature to get accustomed to reduced
expectations over time, which is why
reducing a complex negotiation into a
short period is a recipe for failure. Allow
the process to play out and respect the
fact that the mediator is managing
expectations in more than one confer-
ence room.

Final thoughts

The settlement drift does not have
to be the new normal. With the institu-
tionalization of mediation into the fabric
of the civil justice system, the process of
mediation will continue to change, and
corrections are inevitably going to occur.
The trend toward better screening and
intake of mediation cases is already tak-
ing place on the front lines, and media-
tors have begun a concerted effort to
bring creativity back to the forefront.
Moreover, law schools have produced a
huge crop of advocates who are highly
educated in the proper use of mediation
and will not stand for “same old same
old.” It’s time to control the drift in the
process and press the reset button so we
can return to our founding principles
about mediation as a preferred method
of dispute resolution.

Jeffrey Krivis has mediat-
ed thousands of cases since
1989. He and his partner,
Mariam Zadeh, are
the principals of First
Mediation, based in 
Encino. He regularly 
handles cases in 

San Francisco and Carmel/Monterey.
www.firstmediation.com.
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BY JEFFREY KRIVIS

According to commentator Rachel
Maddow in her book “Drift,” the way
the United States goes to war has gradu-
ally become more secretive and less
democratic. She observes that in the last
half century, the decision to go to war
has become too easy. This is contrary to
what the Founders of our nation had in
mind. Hence, we have “drifted” away
from our founding principles about war.

The drift in our ability to go to war
is similar to what has become of modern
mediation in the litigation arena.
Initially a product of the desire for more
efficient and cost-effective settlements,
the mediation session was seen as the
final act in the drama: The moment the
curtain would close and the audience
would applaud. The mediation session
represented the end of the show and a
chance to step back and look away from
the play. All of the preparation that
went into the production was effectively
utilized to present the play, and the
actors were on their best behavior. If the
case had a chance to settle, it would.
There were no excuses for parties not
being prepared, authority levels not
available, or decision makers hiding
behind layers of bureaucracy. Cases
resolved because the process was
designed for closure.

Now, almost 25 years later, the
mediation session has transformed itself
into one additional step in the litigation
menu. Certainly it is still a popular
opportunity for case closure, but not
necessarily in the minds of the litigants.
The process has become strained to the
point that the current approach is to

schedule mediation without a sense of
urgency. It is done to comply with a
court order or simply as a matter of
practice, with often no expectation of
finality. It is often exhausting to be in
the middle of this type of drift when the
founders of the movement desired the
mediation session to be the final
moment in the play.

What caused this cultural
lethargy in mediation? 

1. The dilution of the process by manda-
tory mediation programs. The institu-
tionalization of mediation into court
programs has resulted in way too many
cases going to mediation that did not
belong in that process in the first place.
Why? The court viewed mediation as a
panacea to court funding issues and a
way to manage caseloads, while the
mediation community viewed it as a dis-
tinct process that is client centered and
empowering. The court imposed strict
time guidelines on the process and the
litigants, resulting in less thought given
to process management and more
thought given to court compliance.
Another bureaucracy was born at the
expense of a successful process.
2. The failure of litigators to be fully
prepared to discuss, not argue their cases.
When the court put its imprimatur on
the concept of mediating litigated cases,
it impliedly encouraged the same type
of approach that lawyers use when they
are pleading a case to a judge. That
approach seems to involve arguments
where one side wins and the other side
loses. Arguments of this nature made
outside the formal structure of a court-
house are not as persuasive as discus-
sions between counsel and parties where

blame is discussed, but not the focal
point. 

To counter this dynamic, mediators
and parties have gone to extremes to
avoid direct dialogue. This has often
reduced the role of the mediator to a
“water carrier” of offers and counter
offers, similar to a production worker.
This automated approach reduces what
has been the main ingredient in success-
ful mediation practice − creativity.
3. Loss of confidence in the process. After
years of participating in repetitive and
somewhat scripted processes, some 
litigators have lost confidence in the
process of mediation. They take extreme
and unreasonable positions early on and
lose patience if the case is not in the
proper settlement range by the second
or third move. Mediators are guilty of
not shaking up the process so that the
parties are actually forced to think a bit
outside their comfort zones. This reality,
coupled with the usual and customary
gamesmanship that occurs in every
negotiation, has resulted in a contami-
nation of the process and lack of
patience on the part of litigators. 

What was once considered a simple
negotiation tactic to get a better deal
has turned into an inadvertent effort to
fool the mediator into actually believing
negotiation tricks and tactics. This can
and often does result in the mediator
calling an early impasse, or the parties
folding up their tents without letting the
process unfold. 
4. The follow-up syndrome. Some lawyers
conclude that there might be more value
in not settling so long as the mediator
“follows up” and nudges the parties to
different numbers after the session has
gained momentum. One strategy that �

The settlement drift
Mediation has drifted from the expectation
of 25 years ago that it would be “the final act”
in the litigation drama 
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this case was filed, the U.S. Supreme
Court issued its ruling in Concepcion,
supra, 563 U.S. __ [131 S.Ct. 1740],
which held that the Federal Arbitration
Act (“FAA”) requires enforcement of class
waivers in consumer arbitration agree-
ments and preempts state law to the con-
trary. The Court of Appeal declined to
decide whether the class waiver at issue
was enforceable and instead affirmed the
trial court’s decision on different
grounds. It held that the arbitration
agreement was unconscionable. Affirmed,
in part, and reversed, in part.

In describing the doctrine of uncon-
scionability, the Court noted, “The uncon-
scionability doctrine ensures that con-
tracts, particularly contracts of adhesion,
do not impose terms that have been vari-
ously described as ‘overly harsh’; ‘unduly
oppressive’; so one-sided as to ‘shock the
conscience’; and ‘unfairly one-sided’. “All
of these formulations point to the central
idea that unconscionability doctrine is
concerned not with ‘a simple old-fash-
ioned bad bargain’ . . . but with terms that
are ‘unreasonably favorable to the more
powerful party’.” “We clarify today that
these formulations, used throughout our
case law, all mean the same thing” 

While Sanchez evidently did not
read the entire contract, Valencia “was
under no obligation to highlight the
arbitration clause of its contract, nor was
it required to specifically call that clause
to Sanchez’s attention. Any state law
imposing such an obligation would be
preempted by the FAA.” 

Here the adhesive nature of
Valencia’s contract is sufficient to estab-
lish some degree of procedural uncon-
scionability. The court did not find that
the contract was substantively uncon-
scionable, however. The provision 
allowing appeals for awards of $0 and
greater than $100,000 does not, on its
face, favor Valencia. “It may be reason-
able to assume that the ability to appeal a
$0 award will favor the buyer, while the
ability to appeal a $100,000 or greater
award will favor the seller. But nothing in
the record indicates that the latter provi-
sion is substantially more likely to be
invoked than the former. We cannot say

that the risks imposed on the parties are
one-sided, much less unreasonably so.”

The arbitration agreement provided
that Valencia will advance the car buyer’s
filing, administration, service, and case
management fees and arbitrator or hear-
ing fees “up to a maximum of $2,500,
which may be reimbursed” at the arbitra-
tor’s discretion. The clause also provides
that in case of an appeal to a three-arbi-
trator panel, the appealing party “shall
be responsible for the filing fee and
other arbitration costs subject to a final
determination by the arbitrators of a fair
apportionment of costs.” The Court of
Appeal held that this provision was
unconscionable. The Supreme Court
agreed that, in a given case, a party
resisting arbitration could succeed by
showing that the fees and costs were
unaffordable and would have a deterrent
effect on the plaintiff ’s case. No showing
to that effect was made in this case, par-
ticularly since the dispute concerns a
high-end luxury item, and Sanchez did
not claim that the cost of the arbitration
was unaffordable for him.

“The arbitration agreement further
provides: “You and we retain any rights
to self-help remedies, such as reposses-
sion.” The Court of Appeal held that this
provision also contributed to the uncon-
scionability of the arbitration agreement.
We disagree. . . . We see nothing uncon-
scionable about exempting the self-help
remedy of repossession from arbitration.”
The court held that although this provi-
sion was favorable to Valencia, it was not
unconscionable. 

Jeffrey I. Ehrlich is the
principal of the Ehrlich
Law Firm, with offices in
Encino and Claremont,
California. He is a cum
laude graduate of the
Harvard Law School, a
certified appellate specialist

by the California Board of Legal
Specialization, and a member of the 
CAALA Board of Governors. He is the 
editor-in-chief of Advocate magazine.
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BY JEFFREY I. EHRLICH

Sanchez v. Valencia H olding Co. 

(2015) __ Cal.4th __ (Cal Supreme)
Who needs to know about this case?

Lawyers attempting to avoid arbitration
agreements on the ground that they are
unconscionable.

Why it’s important. Long-awaited
decision by the California Supreme Court
on the State’s power, in the wake of
AT&T Mobility LLC v. Concepcion (2011)
563 U.S. __ [131 S.Ct. 1740] (Concepcion)
to declare arbitration agreements unen-
forceable because they are uncon-
scionable. 

Synopsis: Sanchez purchased a used
Mercedes from Valencia for $54,498. The
sales contract included an arbitration clause

agreement that provides, among other
things, that arbitral awards of $0 or over
$100,000 as well as grants but not denials
of injunctive relief may be appealed to a
panel of arbitrators. The arbitration agree-
ment also has provisions that require the
party appealing the award to front the costs
of the appeal, preserve the right of the par-
ties to go to small claims court and to pur-
sue self-help remedies, and waive the right
to class-action litigation or arbitration. The
agreement further provides that if the class
waiver is deemed unenforceable, then the
entire arbitration agreement shall be unen-
forceable.

Sanchez sued Valencia alleging, inter
alia, that it violated the Consumer Legal
Remedies Act (CLRA) by making false
representations about the condition of
the automobile. Sanchez also alleged that
Valencia violated several other California

laws by (1) failing to separately itemize
the amount of the down payment that is
deferred to a date after the execution of
the sale contract, (2) failing to distinguish
registration, transfer, and titling fees
from license fees, (3) charging the
optional Department of Motor Vehicles
electronic filing fee without discussing 
it or asking if he wanted to pay it,
(4) charging new tire fees for used tires,
and (5) requiring him to pay $3,700 to
have the vehicle certified so he could
qualify for the 4.99 percent interest rate,
when that payment was actually for an
optional extended warranty unrelated to
the interest rate. Valencia moved to com-
pel arbitration. The trial court denied
arbitration, finding that the class waiver
was unenforceable under the CRLA. 

After the trial court’s decision but
before the Court of Appeal’s opinion in
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BY MILES B. COOPER

The mediator came into the room, shutting
the door behind her. She looked downcast.
“The folks in the Red Company room are fight-
ing with the folks in the Black Company room
over whether the insurance coverage was prop-
erly tendered. And apparently there’s an excess
carrier who has just heard about this yesterday.

Why are you here right now?”
“Because,” the lawyer thought to himself, “it’s the court’s

valiant effort at an early resolution with an early court deadline.
Everyone knew it was unlikely to go anywhere until coverage
issues and summary judgment were dealt with.”

Hope and a plan is better than just hope

Most lawyers experience the day-of-mediation frustration
where one party isn’t ready. A lot of the time, we sense trouble
heading into the mediation. It may seem too early. The media-
tion may be court ordered. Or there might be an issue – summa-
ry judgment – that needs resolution before the other side gets
serious.

An early or court-ordered mediation will not, by definition,
fail on its own, but approaching it with a negative attitude can
cement failure. One presumes the mediation is a waste, thus one
does not take it seriously and the mediation then fails. Beyond
shifting one’s mindset, how do you prevent this?
Communicating prior to the mediation helps.

Call the other side once the session is set. Find out what
roadblocks exist. Do they need a defense medical exam? Offer
one on shortened time. Coverage dispute? Offer to help write a
letter to trigger coverage. Reach out to the mediator as well.
Advising the mediator about your “ripeness” concerns well
before the session gives the mediator an opportunity to weigh
in. Sometimes the mediator will recommend to the court that
the mediation deadline be pushed out while an issue is resolved,
saving everyone from a wasted day.

Procrastination, or when great is the enemy of good

Most of us are perfectionists (and control freaks.) Many of us
plan our deadlines well in advance of the mediation. The media-
tion brief? Calendared to be out the door three weeks before the
mediation session. Then the due date arrives. A medical report is
still missing. So is some billing information and a useful photo-
graph. The brief gets delayed. The materials then arrive and
finally the brief is ready. But wait! Another lawyer/paralegal/
client wants to read it one last time. It then requires another
copy-editing round to remove the new version’s typos.

Then, suddenly (but not without warning) the mediation 
is days away. Meanwhile, the defense lawyer and adjuster, with-
out guidance, have already made their exposure assessments.

Defendants’ assessment is probably on the conservative (their
words) or cheap (ours) side.

The lesson? In the words of the inescapable “Adele Dazem”
(no, not a typo but very 2014 – think big chin and the Oscars),
Let It Go. Get it out the door well in advance. Send at least two
hard copies and an electronic version. An Adobe Acrobat “save
as reduced file size” helps for emails. If one is waiting on an
item or two, one can always do a short supplemental brief.

“I’m telling you, you’ve got the wrong guy!”

As part of the communication with the mediator and oppos-
ing counsel, find out who the decision makers are. Make sure
those people will be there – physically there, not phone standby.
Find out if the carrier’s upper level people are East Coast, and if
so, make sure to get the deal done early in the day, or be certain
that the folks in the other room have cell phone numbers for
the East Coast so that the last gap can be closed. 

A forewarned client is a less frustrated client

If despite all efforts, the mediation is likely to be an exercise
in futility, warn the client. Clients are told that mediations are
resolution opportunities. Most clients want out – litigation is
stressful. When they arrive and suddenly learn that it is unlikely
to go anywhere, they get upset. It can make clients angry at the
other side, deepen emotional hurts, and make future resolution
more difficult. Telling the client in advance that the session is
mandatory and unlikely to go anywhere helps. It also helps if
the client understands that the session has some utility – learn-
ing what needs to be done before the next round.

When you have lemons…

So the case isn’t ripe. One can pout in separate caucus or
use the mediator to craft a plan for future successful resolution.
Take notes about the day’s players (who is in the other room)
and what they need in order to have a meaningful second 
session. Then go out and get cracking.

Outro

A year later (yes, it really was that long), the parties
returned. Summary judgment denied. Tender accepted. Excess
carrier came in and reassigned the matter to a designated hitter.
That day, the right people were all there. The case was ripe for
resolution. And, resolve it did. 

Miles B. Cooper is a partner at Emison Hullverson LLP. He
represents people with personal injury and wrongful death cases. In
addition to litigating his own cases, he associates in as trial counsel 
and consults on trial matters. He has served as lead counsel, co-counsel,
second seat, and schlepper over his career, and is a member of the
American Board of Trial Advocates. Cooper’s interests beyond litigation
include trial presentation technologies and bicycling (although not at the
same time.)

Avoid the green ones –
they’re not ripe yet
Mediation: It’s all about timing

Cooper



(800) 262-7576
www.scarlettlawgroup.com
536 Pacific Avenue
San Francisco, CA 94133

Randall H. Scarlett, Esq.

Where you refer catastrophic cases may be the
single most important decision you make for your client.
Whether it’s cases involving traumatic brain injury, spinal-cord injury
or other catastrophic personal injury and wrongful-death cases,
the Scarlett Law Group will ensure results above and beyond
those that can be obtained by other firms.

We are pleased to pay referral fees
in accordance with State Bar rules.

49.1 million — Traumatic brain injury caused by cross centerline
big-rig trucking collision

22.8 million — Traumatic brain injury caused by tour bus collision
with pedestrian

26 million — Permanent brain injury caused by failure to diagnose
H-Flu meningitis

18.6 million — Wrongful death, multiple impact, road defect

13 million — Permanent brain injury caused by failure to diagnose meningitis
in a year-old child

11 million — Traumatic brain injury caused by dangerous roadway
and light rail vehicle collision with pedestrian

10.6 million — Traumatic brain injury caused by collision
with farm machinery.
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