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BY CHRISTINA MOLTENI

Last year, we had anticipated that
manageability of the class and class-
action arbitration would be present in
2015.1 We were not wrong. However,
through perserverance and creativity, we
have been able to overcome hurdles such
as class-action waivers, representative
PAGA waivers, and manageability of the
class at the certification stage. 

Manageability of class actions
after Duran

The case, Duran v. U.S. Bank
National Association (2014) 59 Cal.4th 1,
has been one of the most important cases
regarding class certification after Brinker
(Brinker Restaurant Corp. v. Sup. Ct. (2012)
53 Cal.4th 1004). The case had been
brought by loan officers against U.S.
Bank claiming that they were misclassi-
fied as outside persons exempt from
California’s overtime laws and were
denied overtime pay. The trial court cer-
tified the class and it decided to proceed
with its own trial plan, bifurcating the
trial into liability and damages’ phases
and taking testimony from randomly
selected class members. In a bench trial,
the court decided that the entire class
had been misclassified and came with a
verdict of $15 million in the damages
phase. The Supreme Court ultimately
decertified the class and reversed the
judgment. In its decision, the Supreme
Court confirmed core principles of the
class-action procedure; however, it made
clear that the trial plan should permit an
employer or defendant to prove relevant
affirmative defenses.2 The novelty of the
case was that the manageability of a class
action came as one of the most important
showings in certifying a class. (“In con-
sidering whether a class action is a supe-
rior device for resolving a controversy,
the manageability of individual issues is
just as important as the existence of com-
mon questions uniting the proposed
class.” (Duran v. U.S. Bank National Assn.
(2014) 59 Cal.4th 1, 29.) After Duran,

manageability of the class claims has
been present in almost every class certifi-
cation motion, as shown below.

In Safeway v. Superior Court Los Angeles
(Esparza) (2015) 238 Cal.App.4th 1138,
store-level hourly employees brought a
complaint claiming that Safeway and its sis-
ter company, Vons, did not pay statutory
meal break premiums.3 The trial court certi-
fied that claim, although it did not expressly
refer to the statutory scheme supporting the
certified claim (Unfair Competition Law
(“UCL”), Private Attorney General Act
(“PAGA”) or Labor Code.) The employer
filed its petition for writ of mandate, based
on the UCL and the Court of Appeal
denied the petition on the ground that a
UCL claim may be predicated on a uniform
practice of never paying appropriate meal
break premiums and the class should not
have to prove each instance of a meal break
violation or to prove the precise amount of
premium pay owed. The court based its
analysis on Duran and stated that the key
issue was whether common issues predomi-
nate and whether the litigation of individual
issues can be managed fairly and efficiently
(Safeway, supra, at p. 1154.)

The court thoroughly examined
plaintiffs’ theory of liability under the
UCL, inquiring into factual issues under
which Safeway’s failure to pay meal break
premiums constituted an unlawful or
unfair business practice under the UCL.
Moreover, the court found that the UCL
claim is independent of other statutes and
it does not depend on an underlying
claim for a Labor Code violation. (Safeway,
supra, 238 Cal.App.4th at p. 1157.) The
trial court’s finding of a deep, system-wide
error on Safeway’s records was sufficient to
reasonably infer that the employer never
paid meal break premiums even though a
significant number of employees had
accrued them. Allowing the class to use
statistical analysis of the time records and
other data, it finally determined that class
certification was appropriate in the case
because Safeway’s practice and damages
were capable of common proof. (Safeway,
supra, at p. 1160.)

In Alberts v. Aurora Behavioral Health
Care (2015) 241 Cal.App.4th 388, patient
care employees filed a class-action com-
plaint against the owner and operator of
two acute care psychiatric hospitals.
Plaintiffs claimed that defendant regularly
understaffed its hospitals and required
employees to remain on duty instead of
taking their meal and rest breaks as man-
dated by California law and to work off-
the-clock, without proper overtime com-
pensation. Plaintiffs moved to certify five
subclasses, the meal period, the rest peri-
od, the overtime, the inaccurate wage
statements, and the waiting time subclass-
es. The trial court denied class certification
holding that the proposed subclasses
lacked commonality and based its decision
on plaintiffs’ heavy reliance on anecdotal
evidence to prove the systematic violation
of wage and hour laws. Plaintiffs appealed.

The Court of Appeal reversed, stating
that the trial court had relied on a series
of improper threshold analyses. First, it
relied on the inaccurate premise that
employer’s policy regarding wage and
hour laws was facially legal, when it was
not. Moreover, the court found that “the
mere existence of a lawful break policy will
not defeat class certification in the face of
actual contravening policies and practices
that, as a practical matter, undermine the
written policy and do not permit breaks.”
(Alberts, supra, 241 Cal.App.4th at p. 406.)
Second, the trial court required plaintiffs
to demonstrate a universal practice,
instead of evaluating whether plaintiffs’
theory of recovery was amenable to class
treatment. (“The fact that some employees
may have taken some breaks is an issue
that goes to damages. It is not a proper
basis on which to deny certification.”
(Alberts, supra, at p. 408).) Third, the court
erred in refusing to consider plaintiffs’ 
statistical evidence and considered only
faulty statistical evidence provided by
defendant. The court noted similar defi-
ciencies not only on the certification of
meal and rest periods, but on the certifica-
tion of off-the-clock and overtime claims.
However, it remanded the certification of
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subclasses for rest and meal break claims
to the trial court because it was unclear
from the record whether common issues
predominated over individual ones. The
derivative claims (waiting time penalties
and itemized wage statements) which were
predicated on the other claims were also
remanded regarding predominance and
manageability. 

In Mies v. Sephora U.S.A., Inc. (2015)
234 Cal.App.4th 967, a retail specialist
sought to represent a class of employees
who worked in defendant’s beauty stores,
claiming that she and similarly situated
store specialists were misclassified as
exempt employees and Sephora failed to
pay overtime wages, failed to provide
meal periods or compensate for missed
meal periods, failed to provide proper
payment for accrued paid time off and
derivatively failed to provide accurate
wage statements. The plaintiff moved to
certify a class of almost 100 retail special-
ists based on evidence showing that the
duties of the specialist were shared by all
Sephora’s specialists; showing Sephora’s
surveys supporting the proposition that
defendant’s employees spent generally the
same amount of time engaged in nonex-
empt tasks. Although plaintiff claimed
that the court could look to statistical evi-
dence, plaintiff did not propose any par-
ticular statistical method to determine lia-
bility on a class-wide basis. Conflicting tes-
timonial evidence was presented by both
parties and the trial court gave equal
weight to both. The trial court denied 
certification and plaintiff appealed.

The Court of Appeal affirmed, not-
ing that the trial court did not use any
improper criteria or apply erroneous
legal assumptions. The court revisited
the trial court’s decision and agreed that
the central issue for trial was how the
specialists spent their time and not
whether a given task is exempt. (Mies,
supra, 234 Cal.App.4th at 975.) 

Furthermore, the court concluded that
the trial court properly balanced the con-
flicting evidence presented by both parties
and given the conflicting declarations on
the subject and the lack of a viable plan for
statistical evidence, the issue was not suited
to class-wide treatment. 

These cases bring some light on the
manageability of a class action during certi-
fication. After Duran, it became clear that
trial courts are looking for well-developed
evidence showing the manageability of the
class. Just enunciating that statistical sam-
pling will be introduced in a trial plan is not
sufficient and this may become the Achilles
heel of a class-certification motion. For that
reason, employment plaintiffs’ counsel are
advised to provide expert testimony and a
viable trial plan, explaining how the man-
ageability of the class will be tackled. 

Enforceability of class-action
waivers after Iskanian

Right after AT&T Mobility LLC v.
Concepcion (2011) 131 S.Ct. 174 and
American Express Co. v. Italian Colors
Restaurant (2013) 133 S.Ct. 2304, the
landscape for California class-action
practitioners representing plaintiffs was
somber and hopeless. However, Iskanian
v. CLS Transportation Los Angeles, LLC
(2014) 59 Cal.4th 348 brought a renewed
energy to the litigation landscape.
Plaintiff, a driver, brought a class and
representative action against CLS, alleg-
ing that he did not receive overtime pay,
meal and rest breaks, business expenses
reimbursements, accurate wage state-
ments, and wages at termination. CLS
moved to compel arbitration.4 The
California Supreme Court decided that
the U.S. Supreme Court’s decision
in Concepcion had abrogated the rule
in Gentry, rejecting some class-action
waivers in employment contracts.
However, on deciding the PAGA issue,
the Court held that a waiver of a repre-
sentative action under the arbitration
agreement was not allowed under
California law for public purpose rea-
sons.5 Moreover, the Federal Arbitration
Act (“FAA”) did not preempt California
law prohibiting such waiver because a
PAGA claim is not a dispute between an
employer and an employee arising out of
their contractual relationship, but a dis-
pute between an employer and the state
which deputizes aggrieved employees to
seek civil penalties on behalf of the state.
(Iskanian, supra, at p. 371.) Therefore, it
is “a type of qui tam action” where 75

percent of the penalties will go to the
state’s coffers. (Id., at p. 387.)6

In early 2015, the U.S. Supreme Court
denied CLS’s petition for a writ of certio-
rari.7 Albeit Iskanian allowed class-action
waivers in some employment contracts
while abrogating Gentry, California law still
requires contracts and certainly, arbitration
agreements to comply would not be uncon-
scionable. The non-arbitrability of PAGA
claims was swiftly adopted by state courts.
(See inter alia Montano v. Wet Seal (2015) 
232 Cal.App.4th 1214; Franco v. Arakelian
Enterprises, Inc. (2015) 234 Cal.App.4th 
947; and Williams v. Sup. Ct. (2015) 237
Cal.App.4th 642.) However, it took some
time for the federal courts to accept it.
Federal courts were adamant in applying
the Iskanian holding. Some district courts
found that the Iskanian rule against PAGA
waivers frustrated the goals of the FAA.
(Ortiz v. Hobby Lobby Stores, Inc. (E.D.Cal.
2014) 52 F.Supp.3d 1070; Nanavati v. Adecco
USA, Inc. (N.D.Cal. 2015) 99 F.Supp.3d
1072, 1080.) Others found the Iskanian rea-
soning persuasive. (See Hernandez v. DMSI
Staffing, LLC, (N.D.Cal. 2015) 79 F.Supp.3d
1054 and Zenelaj v. Handybook, Inc.
(N.D.Cal. 2015) 82 F.Supp.3d 968.) The
split of authority was speedily addressed
and eventually solved in the Ninth Circuit
in Sakkab v. Luxottica Retail North America,
Inc. (9th Cir. 2015) 803 F.3d 425.

In Sakkab, Shukri Sakkab, a former
employee of LensCrafters (owned by
defendant Luxottica) filed a wage and
hour class-action lawsuit against
Luxottica in state court claiming that the
company failed to pay overtime compen-
sation, failed to provide accurate item-
ized wage statements, failed to pay wages
when due, and for unfair business prac-
tices. Luxottica removed the case to fed-
eral court and plaintiff filed a first
amended complaint adding a representa-
tive claim for civil penalties under PAGA.
The district court granted defendant’s
motion to compel arbitration, based on
two arbitration agreements that Sakkab
entered into during his employment.
Those agreements expressly precluded the
plaintiff from pursuing class, collective, or
representative actions, whether in court or

2015 In Review, continued from Previous Page

See 2015 In Review, Page 10
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in arbitration. Sakkab did not dispute that
the first claims pleaded were arbitrable;
however, he argued that even if he was
required to arbitrate his claims, he should
be allowed to have a forum for his repre-
sentative PAGA claim. At the time of the
district court decision, the California
Supreme Court was still to decide Iskanian
and consider whether PAGA waivers were
enforceable under California law. The dis-
trict court based its decision on Concepcion
and concluded that the FAA would pre-
empt a state rule barring waiver of PAGA
claims, dismissing Sakkab’s class and rep-
resentative PAGA claims.

After the district court entered its
order, the California Supreme Court 
ruled that PAGA waivers are contrary to
California public policy and as a result,
unenforceable (Iskanian, supra, 59 Cal.4th
at p. 384.) On appeal, after a detailed
analysis of PAGA and its legislative history,
the Ninth Circuit panel reversed, finding
that the Iskanian rule is not preempted by
the FAA. Moreover, the Ninth Circuit
panel found that the Iskanian rule is a
“generally applicable” defense to any state
contract and falls within the ambit of 9
U.S.C. § 2 saving clause8 provided it does
not conflict with the purposes of the FAA.
The panel further examined whether the

Iskanian rule conflicts with the FAA’s pur-
poses. It does not. Based on the Supreme
Court’s FAA preemption jurisprudence
and on the distinction between class
actions and PAGA actions,9 the panel
found that the rule does not prevent the
parties from agreeing to use informal pro-
cedures to arbitrate representative PAGA
claims. (Sakkab, supra, 803 F.3d 425, 436.)
To reach that conclusion, the panel consid-
ered that representative PAGA claims do
not require any special procedures such as
notices for unnamed aggrieved employees,
inquiries into the named plaintiff ’s and
class counsel’s ability to fairly and ade-
quately represent the unnamed employees,
and numerosity, commonality or typicality.
(“[b]ecause a PAGA action is a statutory
action for penalties brought as a proxy for
the state, rather than a procedure for
resolving the claims of other employees,
there is no need to protect absent employ-
ees’ due process rights in PAGA arbitra-
tions.” (Ibid.)

In sum, California employers have
been drafting careful arbitration agree-
ments; however, they will no longer be
able to include the waiver of representa-
tive PAGA claims in employment con-
tracts and rely on removing cases to fed-
eral court to avoid representative actions.

Nonetheless, plaintiffs’ attorneys should
be alert and carefully weigh whether
asserting only PAGA representative
claims where employee arbitration agree-
ments and class-action waivers are pres-
ent. It will be useful to evaluate how
those PAGA claims proceed as separate
from the class certification standards in
state courts. Finally, we anticipate more
attacks to Iskanian and representative
actions. Although the U.S. Supreme
Court did not take Iskanian, new cases
are reaching the higher courts to chal-
lenge any type of class action and 
representative claims.10

In the Watch List

Some cases have reached the
California Supreme Court and class-
action practitioners are eager to know
their outcomes. As we mentioned last
year, Sandquist v. Lebo Automotive, Inc.
(S220812), will be reviewed by the
California Supreme Court. The issue for
review is whether the trial court or the arbi-
trator decide whether an arbitration agree-
ment provides for class-arbitration if the
agreement itself is silent on the issue. In
addition, the definition of employee for
class-certification purposes will be decided

See 2015 In Review, Page 12
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by the Court in Dynamex Operations West, Inc.
v. Sup. Ct. (S222732) and attorneys’ fees
awards in class actions will be examined in
Lafitte v. Robert Half International, Inc.
(S222996)

Furthermore, the U.S. Supreme
Court recently heard oral argument in
Tyson Foods, Inc. v. Bouaphakeo (US14-
1146). The district court certified a Rule
23 (b)(3) class action and an FLSA collec-

tive action for claims alleging that Tyson
Foods had not paid its employees for
donning and doffing protective gear11

and a jury returned a verdict in the
plaintiffs’ favor. The Eighth Circuit Court
of Appeals affirmed the judgment and
Tyson filed a petition for certiorari. The
Supreme Court granted certiorari to
decide two questions: whether differences
among individual class members may be
ignored, and a class certified, when
plaintiffs use statistical techniques that
presume that all class members are iden-
tical; and whether a class may be certified
if it contains hundreds of members who
were not injured and have no right to
damages. At oral argument, most of the
justices’ questions and comments
appeared considerate to the workers. 

For that reason, class-action practi-
tioners representing plaintiffs are cautious-
ly hopeful that a win for the workers will
be issued this time, breaking a long string
of U.S. Supreme Court decisions against
plaintiffs in class actions during the last
years. In due course, the developments in
Tyson Foods will bring new issues to the
forefront of class certification motions on
employment cases that remain to be seen.

Cristina Molteni is the
principal of Molteni
Employment Law, focus-
ing her practice on represent-
ing mostly monolingual
Spanish-speaking clients in
wage and hour class actions
in the construction industry.
Before starting her law firm, Cristina worked
in other labor and employment firms in the
San Francisco Bay Area, handling numerous
wage and hour class action cases. Cristina 
is a graduate from Facultad de Derecho,
Universidad de Buenos Aires (Argentina) and
Faculdade de Direito, Universidade de São
Paulo (Brazil) and she was a clerk in the
National Labor Court in Buenos Aires,
Argentina, and a tenured professor of
Employment and Labor Law in Universidade
Cândido Mendes, Rio de Janeiro, Brazil. 

Note: To see this article in its
entirety including endnotes,
see Plantiffmagazine.com
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BY WILLIAM C. JHAVERI-WEEKS

AND MEGAN E. RYAN

When we were starting out as plain-
tiffs’ attorneys working on class and col-
lective action employment cases in 
private practice, we felt the need for a
primer on the ethical rules that were like-
ly to come into play. Here are a few com-
mon questions facing plaintiffs’ lawyers in
the early stages of class cases, and what
the ethical rules have to say about them. 

Contacting potential class
members

My firm is investigating a potential
wage and hour case. Can I call potential
class members and ask if they want to
join? Email them? Send a letter?

In broad strokes, attorneys are free
to solicit potential clients in writing, pro-
vided that the solicitations comply with
certain requirements, but attorneys are
not permitted to solicit by telephone or
in person. One purpose of prohibiting
telephone solicitations is, as the ABA
Model Rules put it, to address the con-
cern that a person “who may already feel
overwhelmed by the circumstances giving
rise to the need for legal services [] may
find it difficult fully to evaluate all avail-
able alternatives with reasoned judgment
and appropriate self-interest in the face
of the lawyer’s presence and insistence
upon being retained immediately.” This
concern is largely absent if the potential
client has received a letter, had an oppor-
tunity to consider his or her options, and
then affirmatively made a telephone call
to you. In addition, if a person is contact-
ing you for legal advice after receiving a
letter from you, the contents of the con-
versation are likely privileged, even if the

call does not lead to representation. (See
Cal. Evid. Code, §§ 951, 954. 

The California Rule of Professional
Conduct (“CRPC”) dealing with advertis-
ing and solicitation is rule 1-400. Under
this Rule, “any message or offer made by
or on behalf of a member concerning the
availability for professional employment
of a member or a law firm directed to
any former, present, or prospective
client” is defined as a “communication.”
The rules define a subset of communica-
tions as “solicitations,” which consist of
communications “[c]oncerning the avail-
ability for professional employment of a
member [of the Bar] or a law firm in
which a significant motive is pecuniary
gain” and which are “(a) delivered in per-
son or by telephone, or (b) directed by
any means to a person known to the
sender to be represented by counsel in a
matter which is a subject of the commu-
nication.” Solicitations – i.e., advertise-
ments communicated in person or by
telephone – “shall not be made by or on
behalf of a member,” unless the attorney
has a “family or prior professional rela-
tionship” with the prospective client, or
the solicitation is to a “former or present
client in the discharge of a member’s or
law firm’s professional duties.” (CRPC 
1-400.) The rule also notes that solicita-
tions are permitted to the extent that
they are protected by the U.S. or
California Constitutions, but an attorney
in private practice who relies on that
exception to engage in conduct otherwise
prohibited by the rule would seem to be
taking a risk. 

To be permissible, written solicita-
tions (including letters, emails, and state-
ments on Websites or social media) must
comply with the requirements set forth in

rule 1-400. The rule contains a general
prohibition on false, deceptive, or mis-
leading statements. It also requires that a
copy of any communication be retained
for two years (presumably to enable the
Bar to verify compliance). The rule
incorporates a long list of “standards”
governing the contents of written solicita-
tions. Before sending any written com-
munication to a prospective client, an
attorney should re-read rule 1-400 and
its standards. Among other things, com-
munications that are “transmitted by
mail or equivalent means” must “bear
the word ‘Advertisement,’ ‘Newsletter’ or
words of similar import in 12 point print
on the first page,” and if the communica-
tion is transmitted in an envelope, the
same word(s) must appear on the enve-
lope. The standards forbid giving “guar-
antees, warranties, or predictions regard-
ing the result of the representation,” con-
veying any “testimonials” about the attor-
ney (unless accompanied by a specific
disclaimer), and stating or implying “no
fee without recovery” absent an express
disclosure of whether the client will be
liable for costs.

Whenever an attorney makes a writ-
ten statement about his or her law prac-
tice, he or she should consider whether
the advertising rules apply. For an
instructive discussion of whether certain
Facebook posts constitute “communica-
tions” subject to the advertising rule, see
Cal. Bar Formal Opin. 2012-186 (con-
cluding, for example, that a Facebook
post stating “Another great victory in
court today!” is not a communication, 
but the addition of the phrase “Who
wants to be next?” would bring the post
within the advertising rules).

See Ethical, Page 16

Ethical issues in developing a
class or collective case
Common questions in the early stages of class cases
and the applicable ethical rules
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Geography and the rules

Does the answer change depending
on where the potential clients are located?

Yes. If you plan to contact potential
plaintiffs in another state, as is often nec-
essary in large class or collective actions,
the ethical rules of the state where the
recipient is located will likely apply. This
is in addition to the California Rules,
which govern California lawyers’ activities
“in and outside this state, except as mem-
bers lawfully practicing outside this state
may be specifically required by a jurisdic-
tion in which they are practicing to fol-
low Rules of Professional Conduct differ-
ent from these rules.” (See CRPC Rule 
1-100(D)(1).) Note: the State Bar’s Rules
Commission has proposed a revision 
to this rule which, if adopted, states con-

duct connected to a pending matter before
a tribunal would be governed by the rules
where the tribunal is located, while other
conduct will be governed either by the
rules where the conduct occurred or where
the conduct had its predominant effect. 

(See http://ethics.calbar.ca.gov/
Committees/RulesCommission2014/
ProposedRules.aspx. Even under the pro-
posed new rule, a lawyer may be subject
to the disciplinary authority of both
California and another jurisdiction for
the same conduct. (Ibid.).)

The solicitation rules of other states
have significant differences from
California’s. Many states have adopted
variations of the ABA Model Rule gov-
erning advertising and solicitation.
Model Rule 7.3(a) states that a “lawyer
shall not by in-person, live telephone or

real-time electronic [i.e., live chatting,
not email – see rule 7.3 cmt. 2] contact
solicit professional employment when a
significant motive for the lawyer’s doing
so is the lawyer’s pecuniary gain,” unless
the person contacted is a lawyer or has a
family, close personal, or prior profes-
sional relationship with the lawyer.
Similar to the California Rule, Model
Rule 7.3(c) states: “Every written, record-
ed or electronic communication from a
lawyer soliciting professional employ-
ment from anyone known to be in need
of legal services in a particular matter
shall include the words, ‘Advertising
Material,’ on the outside of the envelope,
if any, and at the beginning and ending
of any recorded or electronic communica-
tion….” The comment to rule 7.3 explains

See Ethical, Page 18
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that “[a] solicitation is a targeted commu-
nication initiated by the lawyer that is
directed to a specific person and that
offers to provide, or can reasonably be
understood as offering to provide, legal
services. In contrast, a lawyer’s communi-
cation typically does not constitute a solici-
tation if it is directed to the general pub-
lic…, or if it is in response to a request for
information or is automatically generated
in response to Internet searches.”

It is important to review the ethics
rules of each state to which you plan to
send a solicitation letter. Certain states
impose unusual burdens. For example,
the New York Rules require that when an
out-of-state attorney sends a solicitation
to someone in New York, “[a] copy of the
solicitation shall at the time of its dissem-
ination be filed with the attorney discipli-

nary committee of the judicial depart-
ment where the solicitation is targeted.”
(N.Y. Rule of Prof. Conduct.) Other states
include surprising requirements, with a
few states making it quite difficult to
send solicitations. (See, e.g., Texas
Discipl. Rule of Prof. Conduct 7.07
(requiring attorney to send copy of writ-
ten solicitation to the Advertising Review
Committee of the Texas Bar, along with a
“completed lawyer advertising and solici-
tation communication application form”
and a check or money order payable to
the State Bar of Texas).)

Can I call potential class
members with questions?

Can I call potential class members or
opt-in plaintiffs to ask them questions
about the case? Lawyers have a duty to

represent their clients competently and
zealously, and contacting potential wit-
nesses to investigate and develop a 
case is often necessary to fulfill that 
duty. 

In many cases, witnesses are not
potential clients, so it will be clear that an
investigatory communication to them
does not “concern[] the availability [of
the attorney] for professional employ-
ment.” However, when the potential wit-
nesses are also potential plaintiffs in the
case, caution is warranted to avoid the
possibility of engaging in solicitation. For
example, in a collective action under the
FLSA, an attorney who has just filed a
case and is preparing a motion for “con-
ditional certification” may be more likely
to succeed if a number of other employees

See Ethical, Page 20
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opt into the case. (See, e.g., Harris v.
Vector Mkt’g Corp. (N.D. Cal. 2010) 716 F.
Supp. 2d 835.) Therefore, if an attorney
calls potential class members in an effort
to identify supportive witnesses and
obtain declarations, the attorney may
wish to guard against a suggestion that
he or she solicited the potential class
member during the call. Attorneys
should also note that once a Court takes
steps to exercise control over the FLSA
notice process under 29 U.S.C. § 216(b),
the Court may look unfavorably on cer-
tain further communications with poten-
tial opt-in class members during the opt-
in process.

One option that some plaintiffs’
firms use when there is a potential for
unethical solicitation in the context of
outreach to potential class members is to
create a script that will be used for any
telephone contacts. Doing this enables
the attorney to plan his or her (and his
or her subordinates’) statements in
advance to ensure that they are accurate
and ethically compliant, and also to
demonstrate after the fact, should the
need arise, that the communications were
proper. (See, e.g., Piper v. RGIS Inventory
Specialists, Inc., 2007 WL 1690887 (N.D.
Cal. June 11, 2007) (evaluating such a
script and concluding based upon it that
plaintiffs’ counsel did not act improper-
ly). A script can include the answer that
the lawyer will give if the potential wit-
ness expresses an interest in opting into
the case – for example, the lawyer might
state that the present call is for investiga-
tive purposes only, but if the potential
witness is interested in opting into the
case, he or she is free to call back at
another time to discuss the possibility of
joining the case, or the attorney may
offer to send something to the potential
witness in writing, at which point the
attorney can assess whether the written
communication needs to comply with the
solicitation rules. (See, e.g., Rose v. State
Bar (1989) 49 Cal.3d 646, 659 (finding
that an attorney who directly contacts
individuals for legitimate investigative
reasons is not barred from representing
those individuals if requested to do so,
but “it is misconduct to directly solicit

such employment” (citing additional
cases).)

Interesting questions can arise con-
cerning whether particular communica-
tions have as a “significant motive” the
attorney’s “pecuniary gain” such that
they are solicitations under rule 1-400.
Such motives are presumably lacking in
the context of non-profit legal work. In
addition, there is little guidance about
when communications that are otherwise
forbidden by the Rule are nonetheless
protected by the California and U.S.
Constitutions. (See, e.g., Shapero v. Ky.
Bar Assoc. (1988) 486 U.S. 466. Such
questions are beyond the scope of this
article.

Confidentiality

What can or should I tell such
employees about whether the things they
tell me will be kept confidential? 

Lawyers have an ethical duty not to
reveal confidential client information
without informed consent. (See CRPC 
3-100.) The same applies to potential
clients. (See State Bar Ethics Op. 2003-
161.) “This duty is broader than the
attorney-client privilege, and extends to
“virtually everything the lawyer knows
about the client’s matter regardless of the
source of the information.” (Elijah W. v.
Super. Court (2013) 216 Cal.App.4th 140,
151); see also State Bar Ethics Op. 2003-
161. An attorney can inform a client 
or potential client about these rules,
although an attorney should be careful
not to mislead a potential client about
whether certain information provided to
the attorney might ultimately be discov-
erable.

Plaintiffs’ class-action attorneys are
often separately representing, and receiv-
ing confidential information from, a
number of different clients in a single
case. Without the client’s consent, the
rules indicate that such confidential
information may not be disclosed to
other clients. To ensure that attorneys
can freely discuss the facts of a case with
their various clients, attorneys sometimes
include a provision in their representa-
tion agreements in which the client agrees
to permit the sharing of confidential

information with other clients of the firm
in the same case, with any exceptions to
that general permission to be stated in
writing by the client.

When a potential client contacts an
attorney about the possibility of represen-
tation or to seek legal advice but does
not ultimately become a client, the attor-
ney should be careful to consider the eth-
ical rules before disclosing any informa-
tion learned from the client, or sharing
the fact that the potential client contact-
ed the attorney. Thus, in a collective
action, if a potential class member calls
and provides information that would be
useful to the case, the attorney may need
to consider whether to seek the potential
class member’s informed consent before
using the information.

Ethics and limited representation
agreements

Are there any ethical issues to be
aware of when using a limited represen-
tation agreement (e.g., for investigation
only)?

Yes. As limited-scope representation
has become more prevalent in recent
years, the State Bar’s Committee on
Professional Responsibility and Conduct
has sought to shed light on ethical issues
relating to it. See An Ethics Primer on
Limited Scope Representation (2004) (avail-
able on State Bar’s Website). A “limited
scope” agreement may refer to investigat-
ing or negotiating on the client’s behalf
without agreeing to file a lawsuit; it may
refer to performing only a particular task
within an existing case; and it may refer
to filing a suit advancing specified claims
without filing or investigating other
potential claims. Several ethical (and
other) rules come into play when ensur-
ing that your limited scope representa-
tion is proper. 

First, as a statutory requirement, most
representation agreements in California
must be in writing. (See Bus. & Prof.
Code, § 6147 (contingency fee agree-
ments) and § 6148 (non-contingency fee
agreements).) 

Second, when an attorney is agree-
ing to perform only limited tasks, it is

See Ethical, Page 22

Ethical, continued from Page 18



W O R K P L A C E  R I G H T S

310.273.3180
www.californialaborlawattorney.com

9255 Sunset Blvd., #411, Los Angeles, CA 90069

NO RECOVERY = NO FEE

Call for FREE consultation
Generous referral fees paid per State Bar rules

Submit your latest verdict to www.JuryVerdictAlert.com22 Plaintiff | January 2016 | plaintiffmagazine.com

important to describe in the representa-
tion agreement the services that he or
she is – and is not – agreeing to perform.
In part, this is important because an
attorney has an ethical duty to perform
competently under CRPC 3-110, so the
parameters of what the attorney is agree-
ing to do must be precisely stated. In
addition, the attorney owes a legal duty
of care to the client, which may be violat-
ed if the attorney fails adequately to
describe the limited nature of the repre-
sentation and to advise the client to
guard against certain risks arising from
that limitation. 

For example, in Nichols v. Keller
(1993) 15 Cal.App.4th 1672, 1686-87, a
former client with a limited representa-
tion agreement sued his worker’s com-
pensation attorney for malpractice,
claiming that the attorney should have
informed him of the possibility of seek-
ing civil damages from a third-party gen-
eral contractor with potential liability.
The Court held that the attorney could
be found liable because the limited rep-
resentation agreement failed to advise
the client that (i) there might be other
remedies which the attorney would not
investigate, and (ii) other counsel should

be consulted. The Court further stated
that “even when a retention is expressly
limited, the attorney may still have a duty
to alert the client to legal problems
which are reasonably apparent, even
though they fall outside the scope of the
retention.” The Court explained that
attorneys have greater legal knowledge
than lay clients, and thus may have a
duty to advise of certain apparent poten-
tially adverse consequences of the limited
representation. (Id. at 1684-86; see also
Janik v. Rudy, Exelrod & Zieff (July 22,
2004) 119 Cal.App.4th 930, as modified on
denial of reh’g (attorneys have a duty of
care to consider and assert, as appropri-
ate, all related class claims arising from
the facts at issue). For additional discus-
sion of limited representation agree-
ments, see Los Angeles Bar Association
Formal Opinion 502 (Nov. 4, 1999). 

Third, just as in full scope represen-
tation, an attorney seeking to withdraw
from a limited scope representation
should determine what steps may be nec-
essary to comply with California Rule of
Professional Conduct 3-700. That rule
requires withdrawing attorneys to take: 

…reasonable steps to avoid reasonably
foreseeable prejudice to the rights of

the client, including giving due notice
to the client, allowing time for employ-
ment of other counsel, complying with
rule 3-700(D) [i.e., returning client
papers and unearned fees], and com-
plying with all applicable laws and
rules.

(Cal. Rule of Prof. Conduct 3-700 (A)(2).)
The steps an attorney must take will likely
depend on the specific circumstances and
the nature of representation agreement.

The duties of loyalty (CRPC 3-310,
Flatt v. Super. Ct. (1994) 9 Cal.4th 275,
282), and confidentiality (CRPC 3-100)
also attach to limited scope representa-
tion, requiring attorneys to ensure that
such representations do not create a con-
flict of interest or otherwise violate the
rules. Note: for limited representations in
the context of legal services programs,
see CRPC 1-650; see also General Civil
Limited Scope Representation – Risk
Management Materials, available at http://
www.courts.ca.gov/partners/documents/
Risk_Management_Materials_Civil.pdf. 
It is important to establish procedures to
make sure you are ethically representing
clients when using a limited scope repre-
sentation model. 

See Ethical, Page 24

LAW OFFICES OF MICHELS & LEW
MEDICAL MALPRACTICE  •  PERSONAL INJURY

BRADFORD S.
DAVIS, M.D.

MARTIN P.
WENIZ

JEROME J.
CALKINS

PHIL
MICHELS

JIN
LEW

ELIZABETH
HERNANDEZ

STEVEN B.
STEVENS

OUR TEAM
• CAALA Trial Lawyer of the Year

• CAALA Appellate Lawyer of the Year

• Board Certified Physician

• President KABA

• CAALA Board of Governors

11755 Wilshire Blvd., #1300
Los Angeles,  CA 90025

310.444.1200michels-lew.com

Ethical, continued from Page 20



plaintiffmagazine.com | January 2016 | Plaintiff 25

the restricted categories quoted above.
(The afore-mentioned proposed revisions
to rule 2-100 would also define “manag-
ing agent” as someone with “substantial
discretionary authority over decisions
that determine organizational policy.”)
Interestingly, under the current rule, the
outcome of that determination may differ
depending on whether the case is pend-
ing in state or federal court, due to dif-
ferences between state and federal evi-
dence rules. 

For example, in a California state
case, a court held that an attorney did
not violate rule 2-100 when contacting
the defendant’s manager, because the
manager’s statements would not consti-
tute admissions on behalf of the defen-
dant under California evidence rules.

Snider v. Superior Court (2003) 113
Cal.App.4th 1187, 1193.) The Court held
that rule 2-100 applied only to high-
ranking company agents with actual
authority to speak for the company.

A subsequent California federal case,
however, distinguished Snider, noting that
because the Federal Rules of Evidence
make even lower-level managers’ state-
ments party admissions, communications
with such employees were impermissible.
(Sierra Pac. Indus., 857 F. Supp. 2d at
981.)

Thus, attorneys should consider rule
2-100 carefully before communicating
with current Company managers, and
when relying on case law, should be sen-
sitive to the difference between state and
federal evidence rules. But whether one

is in federal or state court,
former employees do not
count as “represented 
parties” under the rule. 

William C. Jhaveri-
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www.gbdhlegal.com.
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Speaking to defendants’
managers

In developing the case, can I speak
to managers (current or former) at the

Company to identify potential
witnesses?

An important rule to keep in mind
when communicating with managers is

CRPC 2-100, which restricts attorney
communications with “represented par-
ties.” For purposes of the rule, a “party”
includes: 

(1) An officer, director, or managing
agent of a corporation or association,
and a partner or managing agent of a
partnership; or
(2) An association member or an
employee of an association, corpora-
tion, or partnership, if the subject of the
communication is any act or omission of
such person in connection with the mat-
ter which may be binding upon or
imputed to the organization for purpos-
es of civil or criminal liability or whose
statement may constitute an admission
on the part of the organization.

(Cal. Rule of Prof. Conduct 2-100(b).) 
Critically, the foregoing portion of

the rule applies only to current employ-
ees, not former, as the commentary to
the rule explicitly states. (A proposed
revision to the rule, if adopted, would
make this distinction part of the lan-
guage of the rule itself. (See http://
ethics.calbar.ca.gov/Committees/Rules
Commission2014/ProposedRules.aspx.)
The ABA Model Rules likewise provide
that communications with former
employees do not constitute communica-
tions with a represented organization.
(See Model Rule 4.2 cmt. 7.) Thus, attor-
neys should first ask themselves whether
the employee with whom they wish to
speak is a current or former employee. 
If the latter, the employee is not deemed
to be represented by the organization’s
attorneys. (See United States v. Sierra Pac.
Indus. (E.D. Cal. 2011) 857 F.Supp. 2d
975, 981.) Federal courts have explained
that a general rationale behind the cur-
rent / former distinction is that state-
ments by former employees are not gen-
erally considered corporate admissions
under the Federal Rules of Evidence.
(See, e.g., Bryant v. Yorktowne Cabinetry,
Inc. (W.D. Va. 2008) 538 F.Supp. 2d 948,
955.)

If a potential witness is a current
employee, an attorney deciding whether
contact with the employee is permissible
under rule 2-100 will have to determine
whether the employee falls within one of

Ethical, continued from Page 22
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BY TANISHA SHAFER

AND JAHAN SAGAFI

Overtime misclassification claims
have been a growth area for social justice
lawyers in the past 15 years or so. In
more recent years, with conservative
Supreme Court decisions like Dukes 
v. Wal-Mart and AT&T Mobility v.
Concepcion, interest has waned. But at
root, the federal Fair Labor Standards
Act (FLSA) and California Labor Code
constitute strong protections that every
worker can invoke.

The challenge is to know the claim
when you see it.  In this article, we
provide a basic overview of overtime pay
law, pointing out examples and
principles for analyzing potential claims.  

Overtime protection? Thank
Democrats in the Great
Depression

It is helpful to remember that the
FLSA was Congress’s response to the
horrible conditions of unemployment
and worker exploitation during the Great
Depression.  Employers with superior
bargaining power could require workers
to toil for long hours in unsafe
conditions. Given the economic
instability, workers challenging these
conditions could easily be replaced.  

Congress determined that the best
solution to the twin evils of high
unemployment and poor working
conditions (long hours and low pay) was
to enshrine the minimum wage and the
overtime premium in federal law. By
requiring employers to pay a premium
(time and a half) for all hours worked
above 40 per week, Congress created a
disincentive for companies concentrating
heavy workloads on few people. Thus,
where a company with 120 hours of 
tasks per week to accomplish might have
once employed two employees working

60 hours each, that company would have
to pay overtime for the 20 hours a 
week per employee above the 40-hour
threshold. That company could then save
money by hiring a third employee, and
requiring all three employees to work 40
hours each. Thanks to the FLSA, the same
amount of work would be performed, but
more people would be employed, and
those employed would have a more
humane schedule, with the freedom to
rest and spend time with their families.

Through this mechanism, Congress
fought unemployment and promoted 
the health, safety, and happiness of the
American worker. Likewise, the California
Legislature has established similar
protections in the Labor Code, some 
of which mirror the FLSA and many of
which go beyond it.

But it’s not quite so simple:
Exemptions

The difficulty in applying the FLSA
and California law to exemption
classification questions comes about
because those laws provide for
“exemptions” – carve-outs of certain
types of jobs, so that workers in those
jobs are not eligible for the relevant
protections. Exempt workers can be
made to work more than 40 hours per
week without getting overtime pay (such
as you, dear reader, most likely).

This article provides an overview of
those exemptions under the FLSA and
California law, so that you can spot
instances of “misclassification” – where
an employer has classified workers as
exempt from the FLSA and California
law (i.e., salaried and not entitled to
overtime pay and other protections) but
it should have classified the worker as
nonexempt (i.e., covered by the FLSA1

and paid on an hourly basis, with
overtime for hours over 40 per week2

and other benefits).

Focusing on what matters:
The primary job duties

Exemptions depend largely on the
type of work the employee is performing.
The focus is usually on the employee’s
“primary job duties,” meaning her core
work responsibilities. Under the FLSA,
this generally means the most important
tasks she performs. But California law 
is simpler – the primary duty is the
activities comprising a majority of the
employee’s time.3 So this is a fact-
intensive inquiry, as we will discuss below.  

Listening for the right facts,
ignoring the wrong facts

Because the focus of the analysis is
on actual work performed, potential
clients with misclassification claims often
present with confusing explanations.
Potential clients are often motivated by
treatment that is obviously unfair or
disrespectful, without much awareness 
of the contours of their legal rights.
While this is true in all settings (e.g.,
discrimination that may sound like a
personality conflict), it is particularly
tricky in the misclassification setting,
because the relevant inquiry into job
duties is completely divorced from the
issues that drive workplace complaints
(e.g., managerial abuse, wrongful
termination, scheduling frustrations).

Likewise, the misclassification claim
will not depend on superficial labels like
the employee’s job title or the lingo the
employee uses to describe her work. In
recent decades, employers have showered
workers with inflated, fancy-sounding job
titles, like “assistant manager” (instead 
of stocker), “manager” (instead of line
worker), “associate” (instead of sales clerk),
“senior technician” (instead of repairman),
or “engineer” (instead of technician).
These titles are irrelevant, though they
may convey a sense of importance to the

See Exemption Violations, Page 28
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employee. A corollary benefit to the
employer may be that the worker is lulled
into thinking that she is too high-level to
be entitled to overtime pay.

Who is exempt from the FLSA?

The starting point for the FLSA 
and California law is that there is a
presumption that all workers are covered,
and none are exempt. The employer
bears the burden of proving that every
requirement of the applicable exemption
is satisfied. And exemptions are meant to
be narrowly construed, so that they apply
only when the worker falls unmistakably
within their bounds.

So the next question is which
exemption might apply. Each specific
exemption has its own test, which we
explore below.  

Most exemptions have a simple
component that is independent of job
duties – the salary basis test. Under that
test, the employee must be paid (a) above a
certain threshold and (b) on a salary basis to
be exempt; if she is not, her duties are
irrelevant, and the exemption is unavailable
to the employer. You win. Currently, the
minimum salary threshold is $455 per week
($600 per week in California), or roughly
$23,600 per year ($31,200 per year in
California).  29 C.F.R. § 541.200. 

The U.S. Department of Labor
under President Obama has promulgated
proposed regulations to update the salary
threshold, more than doubling it to
around $970 per week, or roughly
$50,000 per year. This would sweep
millions of workers automatically into 
the protection of the FLSA. Of course,
conservative business interests are
fighting this proposal vehemently.

Specific exemptions

The Administrative Exemption4 focuses
on whether the employee’s primary job
duty (a) is “the performance of office 
or non-manual work directly related to
the management or general business
operations of the employer or the
employer’s customers” and (b) “includes
the exercise of discretion and
independent judgment with respect to
matters of significance.” These are fairly

abstract concepts, so analysis of this
exemption requires familiarity with the
case law.  

In a nutshell, the administrative
exemption hinges on whether the work
involves creativity, freedom to make the
rules, big picture decisions, and the like
(in which case the worker is exempt), as
opposed to routine, repetitive work
following the rules, implementing the
decisions of others, and so forth (in
which case the worker is nonexempt).
One test that has been applied in some
jurisdictions (but rejected in the Ninth
Circuit) is the “administration-production
dichotomy.” Under that test, the
exemption depends on whether the
employee is engaged in producing the
business’s product (e.g., widgets, food,
loans, sales, reports, investigations) or
administering or running the business.  

For example, underwriters will be
found nonexempt if they “produce” loans
by mechanically following established
procedures, as opposed to advising
customers and consulting as to which 
loans the customer should use.5 Another
example is loan officers, who will be found
nonexempt if they are merely selling loans.

Investigators are nonexempt if they are
constrained by extensive guidelines used to
evaluate their performance, and do not
have the opportunity to make independent
decisions. By contrast, investigators who
have the primary duty of analyzing data,
identifying possible investigations, and
conducting the investigations may be
properly classified as exempt. 

Next, the Executive Exemption focuses
on whether the employee (a) has a
primary job duty of managing “the
enterprise in which the employee is
employed or of a customarily recognized
department or subdivision thereof,”
(b) “customarily and regularly directs the
work of two or more other employees,”
and (c) has “the authority to hire or fire
other employees” or has the ability to
make “suggestions and recommendations
as to the hiring, firing, advancement,
promotion or any other change of status
of other employees [that] are given
particular weight.” (29 U.S.C. §
213(a)(1); 29 C.F.R. § 541.100.)

There has been significant litigation
on behalf of assistant managers (e.g., in
the retail and food service settings) under
this exemption. In evaluating these
claims, it is important to determine
whether the worker is better analogized
to those immediately below or above her
in the chain of command – is she more
like the hourly clerk below her or more
like the manager above her. You should
ask that question with respect to job
duties as well as other variables such as
pay. If the assistant manager is paid
closer to her supposed subordinates than
to her superior, she may have a strong
claim. Similarly, if she needs approval
from management (within the store or
back at corporate headquarters) for 
even small decisions, she is probably
nonexempt. However, even if a manager
needs to contact his own manager often
and is unable to deviate from policies or
procedures, if the time spent on non-
exempt tasks is a significant amount, 
and the character of the manager’s
position is that of a manager (and not of
a retail salesperson), then he may still be
classified as exempt.6 If the worker enjoys
significant discretion, that can support
application of the exemption.7

Another popular exemption is the
Professional Exemption, which includes two
subcategories: “learned” professionals
and “creative” professionals.  

Learned professionals perform work
requiring “advanced knowledge” in a
“field of science or learning.”8 The test
inquires whether (a) the employee
performs “work requiring advanced
knowledge,” (b) the knowledge is “in
a field of science or learning,” and
(c) the knowledge is “customarily
acquired by a prolonged course of
specialized intellectual instruction.”9

Doctors, lawyers, registered nurses, CPAs, and
others in professions requiring particular
degrees or specialized coursework
generally qualify as learned professionals.  

This test limits the exemption to work
that is “predominantly intellectual in
character,” involves “the consistent exercise
of discretion and independent judgment,”
involves analysis, interpretation, or

See Exemption Violations, Page 30
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deduction. The field must require
specialized academic training, as opposed
to on-the-job training, an apprenticeship,
or mere experience.

The employer must generally show
that a particular academic degree or a
particular course of study is required to
perform the job.10 Eligible fields include
“law, medicine, theology, accounting,
actuarial computation, engineering,
architecture, teaching, various types of
physical, chemical and biological
sciences, pharmacy and other similar
occupations that have a recognized
professional status.”  

Creative professionals perform work
“requiring invention, imagination,
originality or talent in a recognized 
field of artistic or creative endeavor.”11

Recognized fields include music, writing,
acting and the graphic arts. The
employer cannot win merely because 
the job requires intelligence, diligence
and accuracy; more is required for the
exemption to apply. Much of the
relatively little litigation has involved the
status of journalists and others whose
primary duties involve writing.
Journalists, reporters, and other
employees of newspapers, magazines,
television and other media are not
exempt creative professionals “if they
only collect, organize and record
information that is routine or already

public, or if they do not contribute a
unique interpretation or analysis to a
news product.”12 Simply writing press
releases or advertisements is not creative
enough for the exemption to apply.  

Another important exemption is 
the Computer Professional Exemption. The
test is whether the employee’s primary
duty consists of systems analysis,
programming, and software engineering
at a highly specialized level. Computer
programmers, software developers, and network
architects generally qualify for this
exemption. But systems administrators,
helpdesk technicians, and IT support
specialists generally fall outside the
exemption because they install, configure,
test, and troubleshoot computer
applications, networks, and hardware –
none of which constitute the type of high-
level activity required for this exemption.13

As a general rule, indicators of
nonexempt status include following
instructions, standardized approaches, and
experience to install, integrate, maintain,
troubleshoot, and support the systems and
applications (which others have researched,
analyzed, programmed, designed,
developed, and constructed).  One useful
rule of thumb is that workers who do
routine, repetitive support work (sometimes
called “break fix” or “run and maintain”)
or installations (e.g., of patches and
upgrades) are generally nonexempt.

By contrast, those who design the systems
or write the programs are generally exempt. 

Conclusion

As you can see, exemptions from the
FLSA and California law are quite varied
and complex. Violations can be hard to
identify, both because of the ambiguity in
the law and the non-intuitive nature of
the applicable tests, which mean that
potential clients rarely approach lawyers
with tidily packaged stories tracking the
legal elements.  

But bearing in mind the purpose of
the FLSA and the presumptions that
work to the employee’s advantage, it is
possible to invoke these worker-
protection laws successfully.

Tanisha Shafer, a former
SFTLA Trial Advocacy
Fellow, received her J.D. from
Santa Clara Law in May
2011. She served as a senior
editor on the Santa Clara
Law Review and as an
associate editor on the Santa
Clara Computer & High Technology
Journal. She is a member of the SFTLA, the
Black Law Students Association, and the John
M. Langston Bar Association. She graduated
from UC Berkeley with a major in Linguistics
and emphasis on Sociology.

Jahan C. Sagafi is the
partner in charge of the
Outten & Golden San
Francisco office, where he
represents employees and
consumers in class actions, in
addition to assisting fellow
plaintiffs’ attorneys with
appeals in state and federal
courts. Prior to joining Outten & Golden, he
was a partner at Lieff, Cabraser, Heimann &
Bernstein, clerked for Judge Schwarzer of the
Northern District, and attended Harvard
College and Harvard Law School. Mr. Sagafi
serves on the boards of Public Advocates,
Alliance for Justice, and the San Francisco
American Constitution Society (ACS) chapter. 

Endnotes – Will be found at
www.plaintiffmagazine.com
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BY LARRY BOOTH

This is not a commercial for Tesla. But their new model S
set a new record from the National Highway Safety
Administration (NHTSA) for the lowest likelihood of injury to
occupants in all categories ever. It got five stars in everything. In
fact the results were off the charts and averaged 5.4. If they can
do it with engineering, why can’t the rest of the manufacturers?
Remember, the test for defective design in the law of products
liability is technological feasibility. It is far better to present a
widely sold product as the standard instead of some theoretical
or experimental product. And your expert does not get
hammered as trying to sell impractical solutions. 

The good news is that Tesla achieved five-star ratings across
the board without gimmicks like controversial airbags (see
Booth, Air Bags Kill, Plaintiff Magazine, March 2012). The
testing took into account the probability of injury from front,
side, rear and rollover accidents. 

Front Collisions: The Tesla does not have a front engine,
thus creating a much longer crumple zone to absorb a high-
speed impact. The longer the crumple zone, the more time to
slow down occupants at loads that do not cause injury. The Tesla
motor is about one foot long and is mounted in the back over
the rear axle. This is a far better solution than trying to cushion
the blow with frontal air bags, which add nothing to seat belts
and are deadly with unbelted occupants. 

Side Collisions: Tesla has multiple deep aluminum
extrusions in the side rails that absorb energy similar to the
Apollo Lunar Lander. This is not surprising since the founder
of Tesla (Elon Musk) is also the founder of the only successful
civilian space venture (SpaceX). The independent study
discussed in my 2012 article on Air Bags concluded that in big
impacts, side airbags offered nothing and are exceptionally
dangerous to children. It is far better to strengthen the side rails
than add a pillow to the occupants who have been crushed by
intrusion. 

Rear Collisions: Tesla offers a double rear bumper for
certain applications. Again, they take the approach that it is
better to have a stronger car. 

Rollovers: Rollovers have plagued the auto industry for
decades, especially since the advent of the narrow wheel base
and top heavy SUVs. The Tesla battery pack is mounted below
the floor pan. This provides a low center of gravity and
exceptional handling and safety. 

Roof Crush: In recent years, roof crush has been a
huge problem because of the increase in rollover accidents.

Being belted and having overhead air bags deploy does no good
if the roof crushes. Tesla uses a center pillar attached with
aerospace grade bolts. 

Fires: No Lithium-ion battery in a Tesla has ever caught
fire. This must be compared to gasoline powered cars, which
carry what amounts to a gasoline bomb in the rear. 

The seal of approval

Over the years, we have litigated hundreds of product-
liability cases. The nirvana for these cases is to find a product
that is actually sold anywhere in the world that solves the alleged
defect in the defendant’s product and would have prevented the
injury or death. We initially comb the patent records, then
survey other products. Often there is nothing out there which
incorporates the solution being promoted by the
plaintiff ’s experts. In auto-defect litigation, the
government’s seal of ultimate approval in all
categories is a godsend. 

Larry Booth is the author, along with his son
Roger Booth, of the 600-page Personal Injury
Handbook (www.JamesPublishing.com) and has tried
hundreds of jury trials. In 1974, he was selected to the
Inner Circle of Advocates, whose membership is limited
to the top Trial Lawyers in the United States. He is a former president
of the Consumer Attorneys Association of LA.

Tesla achieves best safety ratings
ever with engineering, not gimmicks 
The gold standard for products liability law is
technological feasibility, and Tesla gives us proof 
of what manufacturers are capable of in auto safety

Booth
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Another considerable influence, she
noted, was a politically charged family
environment. Sunday dinners and holi-
day gatherings almost always included
discussions – or rather debates – about
current events, law, politics and social
issues, and everyone was expected to take
a stance. It was similar to the old televi-
sion show “The McLaughlin Group,” she
recalled.

“Someone would throw out a topic,
and then everyone would rush in with
their opinion and position,” said Liberty,
whose grandfather was a court adminis-
trator and two uncles were attorneys.
“And you’d better be able to back it up.” 

Indeed, Liberty, as a youth, was
encouraged to develop her voice and
stand up for herself and others in the
name of fundamental fairness. “When I
saw something that was unfair, even as a
kid, I would advocate for change,” she
recalled. “I think it’s just some people,
fortunately or unfortunately, are wired
this way. I’ve always kind of been a
fighter.”

Upon graduating from UCLA,
Liberty went to work in politics, first at
the White House during President Bill
Clinton’s first term and then on Capitol
Hill for two members of Congress, Rep.
Mel Watt, of North Carolina, and Rep.
Anna Eshoo, of California. She decided
to go to law school because it was her
contention that if she was going to be
drafting legislation, she needed to under-
stand the law “in a different way.” She
came out to the Bay Area to attend
UC Hastings College of the Law and
had every intention of returning to
Washington, D.C., after getting her law
degree. But then she started clerking,
and her plans changed. 

“I went to work for a plaintiffs’ firm
here in the area and just kind of fell in
love with plaintiffs’ work,” recalled
Liberty, who during law school took to
fighting, literally, in the ring as an ama-
teur boxer. “My two uncles were plain-
tiffs’ lawyers, so I had that as an example.
Once I saw the work that plaintiffs’
lawyers do, I knew that if I was actually
going to practice law, there was no other
law I could practice.”

Taking the plunge

When Liberty opened her own firm in
2005, balance again was the key, especially
in the beginning. It was in some respects
like starting over, learning how to do
everything for herself, and that, she said,
took up much of her bandwidth. She
likened it to having three jobs: business
owner, marketing manager and, of course,
lawyer. “I can’t believe it’s been 10 years
already,” she said. “But it’s the best deci-
sion I’ve ever made, and I think it has
made me a better advocate and a better
lawyer for my clients. You look at your
cases differently, you look at your clients
differently, and the relationships you form
are so much more substantial when it’s
your firm.” Liberty now runs Liberty Law
with partner Seth Rosenberg.

Liberty said all of her cases are
memorable, but she holds a special place
in her heart for the sexual abuse victims
she has represented over the years. Most
of those cases were against doctors, ther-
apists, teachers and priests. And every
one of them has stuck with her, regard-
less of the result, she said. 

“The ability to watch a plaintiff go
from a sense of victimhood to a sense of
empowerment is awe-inspiring,” Liberty
said. “We’re able to provide people who
really need financial assistance to get the
psychological help they need. And it’s
such a unique position and such an
honor to be able to do that for people. …
I have seen through my clients how being
molested as a child can change the
course of their lives, and I hope to be
able to course-correct with them.”

It’s particularly gratifying, she said,
when she’s able to do that for clients who
are physically or mentally unable to
express to others their ordeal. “I’ve done
a lot of cases where the victim has been
disabled and may not be able to speak,
may not have the cognitive capacity to
explain what happened,” Liberty said.
“The level of contempt or disrespect you
get from the other side when the person
can’t properly articulate what happened
to them is what gets me up in the morn-
ing to fight the fight on my clients’
behalf.”

Spreading her wings

During breaks in her work schedule,
brief and rare as they are, Liberty keeps a
dedicated meditation practice, loves to go
salsa dancing and continues to box, though
not competitively. She tries to embark on
one or two personal ventures or activities a
year that aren’t law-related, such as a wine
appreciation course or a cooking class.
And she loves international travel, having
trekked to Greece and Italy last year. A few
years ago, she took what she dubbed the
trip of a lifetime, a two-week jaunt in the
Himalayas at just over 14,000 feet. 

“We were able to go to a place where
no one had ever been – it’s all protected,
and no one had been able to hike into
this sacred area,” she said. “It was incred-
ible. … I try to stretch myself beyond my
comfort zone because I’m kind of a girly
girl. Again, it’s about balance. I want to
be a total, real person, and it’s important
for me to try new things and try things
I’m not good at.”

Overcoming uncertainties, indeed,
has been a huge part of Liberty’s climb to
successful trial lawyer. But it hasn’t been a
solo endeavor by any stretch, and that’s
the message she would try to make perfect-
ly clear to those coming up in the field.

“Don’t ever let the natural fear and
insecurity that comes with being a new
lawyer stop you from trying a case or tak-
ing a case or taking a new job,” she
advised. “There is a big family out there
of trial lawyers, and all you have to do is
pick up the phone and ask for help
because there are so many people out
there who will answer your question, who
will give you advice, who will give you
samples of work products you need. Take
advantage of this community of trial
lawyers that surrounds you.”

And, she added, she wouldn’t be any-
where without the team she has right by
her side to keep her centered: “None of
us can achieve success without good peo-
ple around us. It’s important to say that.
No one achieves anything on their own.”

Stephen Ellison is a freelance writer
based in San Jose. He has been profiling
plaintiffs’ attorneys for nine years. Contact
him at ssjellison@aol.com.
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BY STEPHEN ELLISON

Balance is the underlying theme for
much of Micha Star Liberty’s existence.
At times, it might be akin to a simple
yoga pose. Other times, it can be like tra-
versing a high wire in a hurricane. Yet
through it all, she manages to maintain
her focus – and her sanity.

Liberty not only runs her own firm,
Liberty Law, and dedicates countless
hours to her clients, but she also makes
time for political causes, gives back to the
bar through several organizations – lec-
turing, writing, teaching, governing –
and still somehow has time left over for
herself.

While she’s learned over the years
that it’s OK to say no, she still doesn’t do
it often. There are many things she’s pas-
sionate about, people and organizations
that are near and dear to her heart, she
said, and sometimes it’s hard to turn
them down. “My calendar is like a game
of Tetris, and as soon as I can figure out
how to clone people, I’ll be much better
served,” Liberty said, with a laugh. “I feel
like it’s how you know you’ve really found
what you’re supposed to do when you
wake up excited for a 15-hour day.

“It’s really part of our obligation to
our clients, to all consumers and to the
plaintiffs’ community to try to give back
in any way we can,” she continued. “It’s
like a second job – but it doesn’t feel like
a job.” 

Those marathon workdays illustrate
what makes Liberty more than just a
plaintiffs’ trial attorney. She is without
doubt a full-fledged advocate who
devotes her time and knowledge in the
form of lectures and seminars and arti-
cles and guides. She understands politics,
the importance of diversity and change
and how to stand up for what’s fair and
right.  

In a rela-
tively short
time – 15 years
with the bar –
Liberty has
become a role
model for
women in her
profession,
bucking the
age-old stereo-
types not only
via her court-
room prowess
but also by

being the boss, taking the cases she wants
to take, making tough business decisions
and ultimately being the driver of her
successes and failures. It may not be an
entirely unique position these days, even
for a woman, but it’s clearly a cut above
the ordinary.

“About four years out of law school, 
I realized it just made sense to me to be
able to practice law the way I wanted to
practice law,” Liberty explained about
her decision to start her own firm. “It’s a
really different experience, I think, when
you’re a young female attorney and the
examples that you see are men who have
been practicing for 30 years. I realized
that I wanted to develop my own person-
ality as an attorney – something that
worked for me rather than trying to be a
60-year-old man. 

“I think young lawyers, particularly
women, being able to find out who they
are as an authentic person first and then as
an authentic lawyer is paramount to suc-
cess,” she continued. “And I wanted the
space and the freedom to be able to devel-
op into the lawyer that works for me.”

What works best for Liberty is trying
cases. Her practice covers the full spec-
trum of plaintiffs’ law but with more of a
focus on areas such as employment

rights, consumer protection, defective
products, sexual abuse and personal
injury. Though she doesn’t get to trial as
often as she likes, Liberty prepares every
case as if it’s headed that way. For her,
she said, that entails becoming one with
the case, steeping herself in everything
related to the facts and the evidence and
the story she’s going to tell – and how
she plans on connecting with the jury. In
doing the latter, she said, trial lawyers
must stay true to themselves.

“I don’t know if you’ve ever watched a
trial, but I’ve watched a few and watched
opposing counsel (during her trials), and
sometimes you see lawyers put on a cos-
tume and play lawyer,” Liberty explained.
“Jurors are real people. The experience of
serving on a jury is usually unique, some-
times once in a lifetime, and they want to,
like every other human being, connect
with the people that are around them.
And when they’re taking time away from
their jobs and maybe their families to be
there and do their civic duty, they want to
know they’re getting an authentic and
trustworthy person.”

Champion of diversity

Liberty was born in San Francisco
but raised for her first five years on
Maui, where she learned at a very early
age to embrace diversity. At the time,
there was still an element of segregation
on the islands – there were people who
were Hawaiian and people who were not,
she recalled. Growing up with the under-
standing that she was part of the “other”
– what the native Hawaiians called haoles
(how-leez) – made her more conscious
and sensitive to different perspectives
and backgrounds. 

“Inclusion became very important to
me,” she said, “and fighting to increase
diversity became very important to me at
a very young age. Any kind of diversity.”

Profile: Micha Star Liberty
Full-fledged advocate with a busy practice bucks the
stereotypes, still manages to find balance in her life 

Liberty
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analysis of the prevalence of arbitration
clauses in consumer financial contracts,
their effects on consumer protection, and
the relative merits of arbitration and
court litigation as means of protecting
consumers’ interests.

The final report ran nearly 800
pages long, and has been rightly called
the most comprehensive study of this
issue to date. Two headline conclusions
came out of this study and largely under-
lie the CFPB’s decision to consider the
current proposals: (1) the report conclud-
ed that class actions are more effective
for vindicating consumer rights and pun-
ishing unfair behavior than individual
actions, and (2) the main purpose, for
companies, of mandatory arbitration
agreements is to block class litigation.

It is worth going through some of 
the study’s central findings to see how the
Bureau reached these two conclusions,
and, by extension, the proposals
announced in October. First, arbitration
agreements are extremely widespread in
the consumer financial industry. The
agency found that tens of millions of
Americans are subject to arbitration agree-
ments. For example, arbitration clauses are
found in contracts for nearly 50 percent of
credit cards and checking accounts, more
than 90 percent of prepaid cards, and
nearly 100 percent of payday loans and
mobile phone contracts. Moreover, large
financial products and services providers
were much more likely to include arbitra-
tion clauses in their contracts, than small
or medium-sized companies.

Second, the number of consumers
who engage in disputes on an individual
basis with their financial service or prod-
uct provider is very, very small. This, in
fact, was true of both traditional court
actions and arbitrations. Between these
two forums, only about 3,000 consumers
sought relief on an individual basis per
year in the period studied. Actions in
small claims courts (often specifically
excepted from an arbitration clause’s cov-
erage) were even less frequent. Outside
of the small claims forum, individual
actions rarely sought less than $1,000,
and typically were much more valuable.

Third, in direct contrast to finding
number two, the CFPB found that class
actions alleging unlawful practices in the
relevant markets covered many more
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BY PAUL BLAND

AND GABRIEL HOPKINS

When Congress passed the Dodd-
Frank Wall Street Reform and Consumer
Protection Act five years ago, it created a
brand new federal agency: the Consumer
Financial Protection Bureau (CFPB).
Though the agency spent much of its
extremely busy first few years focused on
the mortgage market, Congress intended
it to regulate all consumer financial
products and services. Indeed, the statute
specifically directed the Bureau to study
“the use of agreements providing for
arbitration” in contracts for “consumer
financial products or services.” (18 U.S.C.
§ 5518(a).) And it empowered the agency,
after reporting the results of its study to
Congress, to prohibit or limit the use of
arbitration agreements in consumer
financial products or services contracts if
it found that doing so would be “in the
public interest and for the protection of
consumers.” (18 U.S.C § 5518(b).) 

On October 7, 2015, the CFPB’s
Director, Richard Cordray, announced
that the agency has “preliminarily deter-
mined” that it will propose a rule that
could fundamentally change the practice
of consumer protection law nationwide.1

Under the current proposal, contracts for
consumer financial products must “pro-
vide explicitly” that any arbitration
agreement “is inapplicable to cases filed
in court on behalf of a class.”

This rule, if adopted, would apply to
all or nearly all consumer financial prod-
ucts and services under the CFPB’s man-
date including: credit cards, checking
and deposit accounts, certain auto loans,

small-dollar or payday loans, private stu-
dent loans, and others.

The agency is also considering a rule
requiring companies to report how often
they go to arbitration with their cus-
tomers, and the results of those proceed-
ings. Such reporting, which the agency
could make public, would provide much-
needed data for advocates and regulators
on the relative merits of arbitration and
traditional court litigation for individual
consumers.

Some had hoped that the CFPB
would go even further in limiting arbitra-
tion clauses. But this proposed rule
should be extremely welcome news to the
plaintiffs’ bar and represents the vindica-
tion of many years of hard work by con-
sumer protection advocates. Indeed, if
the predictions of the agency – and
defense lawyers – are borne out, it could
initiate a sea change in consumer finan-
cial protection litigation.

What does this mean for
consumers?

By prohibiting arbitration agree-
ments from covering class action claims,
the CFPB’s rule would block a major
avenue that large financial product and
service providers have used to avoid pri-
vate litigation over unlawful or unfair
practices. This is because, under prevail-
ing U.S. Supreme Court precedent dat-
ing from 2011, courts must not only
enforce contract clauses that require all
disputes to be arbitrated – rather than
litigated in court – but must also enforce
arbitration clauses that prohibit claimants
from bringing class actions or joining
others in any kind of class claims.
Exceptions to this rule are extremely 

limited, and most consumer financial
products and services are subject to arbi-
tration clauses that include class action
bans. The rule that the CFPB is consider-
ing would eliminate the class action bans,
and therefore make arbitration clauses
only enforceable in cases brought by 
individuals.

Although corporate advocates like to
attack the class action device in general,
and regularly argue that America would
be better off if all consumer class actions
were banned, the truth is that consumers
have won billions of dollars of compensa-
tory and injunctive relief through con-
sumer class actions. The consumer finan-
cial industry’s ability to impose class
action bans on their customers has been
devastating to the enforcement of con-
sumer laws. By eliminating one of the
industry’s weapons against class actions,
consumer advocates will regain an essen-
tial tool in the fight to protect both their
clients’ interests, and the interests of the
public.

How did we get here?

The rule now under consideration
arose out of the Dodd-Frank Act’s man-
dated study of arbitration agreements
in consumer financial contracts. After
roughly a year of collecting data and
comments, the Bureau released a prelim-
inary report in late 2013.2 It then spent
another year and a half gathering more
data, analyzing primary documents from
hundreds of court cases and arbitration
records, soliciting further comments, and
conducting extensive interviews with con-
sumers before publishing its final report
in March 2015.3 The final report pro-
vides an extensive and exhaustive 

Consumer Financial Protection
Board considering important
rule on arbitration agreements
Agency plans to propose a rule to prevent arbitration
clauses in consumer financial contracts from
blocking class-action litigation
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an individual basis. As the CFPB found,
almost no one, unless they already have a
high-value claim, bothers to seek redress
for unfair practices on an individual
basis. With no or very few individual
cases to defend, a company in turn has
little incentive to correct an unfair prac-
tice, which, aggregated over hundreds of
thousands of customers, could be
extremely lucrative. 

And, of course, pooling of small-
value claims is exactly one of the situa-
tions that the Federal Rules Committee
had in mind when it designed the class
action mechanism back in 1966. As the
Rules Committee anticipated, and the
CFPB’s study bears out, without private
attorneys-general to bring lawsuits, large-
scale enforcement of consumer protec-
tion laws falls almost entirely to over-

taxed and under-resourced state and fed-
eral agencies.

Another troubling problem is the
risk of intrinsic bias. Arbitrators are pro-
fessional private judges working for for-
profit companies. When their employer
has a contract with a major corporation,
they can expect to see that “client” many
times. Since the parties choose the arbi-
trators who will hear their dispute, this
can incentivize the arbitrators to prefer
the repeat players who are most likely to
supply future business. This is not merely
a theoretical concern. As the CFPB’s
report and outline of proposals take care
to note, in 2008, an arbitration provider
called the National Arbitration Forum
(NAF) agreed to stop taking consumer
protection cases after repeated exposés 
of pro-corporate bias led the Minnesota

Attorney General to bring suit against
the company.

All of this is accomplished simply by
inserting an arbitration clause and class-
action ban into the boilerplate adhesion
contracts that have come to define the
relationship between companies and
their customers. And as commerce
increasingly moves online, the clauses are
often placed somewhere on a company’s
Webpage, or buried behind a tiny hyper-
link at some step in a purchase process.

What happens next?

As encouraging as the Bureau’s
October announcement is, consumers
will have to wait some time yet before
seeing any benefits. In addition to the
standard process for proposing and
adopting rules under the Administrative
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consumers. Though the size of claims
covered was typically much smaller than
those in individual suits, class actions
gave roughly 32 million consumers a
chance for relief every year in the period
studied. The average yearly value to con-
sumers of cash settlements in class
actions during the study period was $540
million. The future value of ending a
company’s unlawful or unfair practice
was, of course, unquantifiable – as was
the value of deterring other companies
from engaging in similar practices – but
the Bureau reasonably concluded that it
is potentially very substantial. And many
consumers have benefited from ancillary
relief such as having illegal debts
removed from their credit records.

Fourth, corporations accused of
predatory and illegal lending had experi-
enced enormous success in getting con-
sumer lawsuits dismissed – without
respect to their merits – merely by invok-
ing arbitration clauses that banned class
actions. The study noted that more than
100 class actions had been stayed or dis-
missed in federal court in the period
studied. Given the size of many of these
classes, that represents potentially mil-
lions of consumers who were denied use
of this litigation tool.

Fifth, and finally, state and federal
regulatory bodies with authority over
consumer financial markets did not make
adequate substitutes for private class liti-
gation. Though government enforcement

can be equally broad in scope, the
Bureau found that public actors rarely
brought the kinds of claims that private
litigants did. Thus, even if government
enforcers had the time and resources to
identify and address all unlawful or
unfair practices in consumer financial
markets, they would still not be a full
substitute for private enforcement 
efforts.

The study made quite a few other
valuable findings – for example, it set
forth extensive evidence that consumers
rarely knew that they had agreed to arbi-
tration, and that eliminating arbitration
clauses for some companies has not led
to increased product costs for their cus-
tomers. 

Why all the fuss?

That the most prominent federal
consumer protection law to be passed in
recent memory included a mandate to
study (and potentially to ban) arbitration
agreements in consumer financial con-
tracts, is a pretty big clue about why the
plaintiffs’ bar should be interested in this
development. But for any readers who
may not be familiar with the issue, a brief
primer follows. 

Arbitration is an alternative dispute
resolution mechanism. Though procedu-
rally it mirrors traditional courts, there
are several important differences, includ-
ing: comparative informality; confiden-
tiality of proceedings, decisions, and

awards; extremely limited judicial review;
and selection of the arbitrator(s) by the
parties themselves, enabling them to
select experts on the relevant industry or
issue. It has long been favored over tradi-
tional court litigation by businesses when
resolving contract disputes with other
businesses. For parties with similar bar-
gaining power, such an arrangement can
make more business sense than a trial
before a generalist judge and a jury of
laypeople. 

In 1925, Congress passed the
Federal Arbitration Act (FAA), 9 U.S.C. 
§ 1 et seq., to ensure that courts would
honor and enforce valid arbitration
agreements and arbitral awards.
However, beginning in the 1980’s, the
US Supreme Court began enforcing con-
tractual arbitration clauses in an ever-
wider range of cases. The Court’s conser-
vative justices have since aggressively
interpreted the boundaries of the FAA,
holding up contractual arbitration claus-
es in the face of countervailing common
law, statutory and even constitutional
considerations. 

As the case law piled up in favor of
industry, many companies – from retail-
ers to telecoms – began inserting manda-
tory arbitration clauses in the purchase
and service contracts that they signed
with customers. The low point for con-
sumers came with the twin decisions of
AT&T Mobility v. Concepcion (2011) 563
U.S. 333, and American Express v. Italian
Colors Restaurant (2013) 133 S.Ct. 2304.
Together, the two cases stand for the
propositions that arbitration agreements
can legally deny the right to pursue any
form of collective action, whether in
court or arbitration, no matter what the
nature of the claims or underlying
alleged conduct. 

The findings of the CFPB’s study
illustrate clearly why this has been hugely
problematic for consumers. Most serious-
ly, the combination of mandatory arbitra-
tion and class-treatment bans has kept
meritorious claims from being litigated
and unlawful behavior from being cor-
rected. Consumers’ individual losses from
unfair practices are often too small to
make arbitration worthwhile to pursue on
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Procedure Act (APA), the Bureau will
engage in another layer of statutorily
mandated review. This review, which
has already begun, will seek input on
the potential effects of the current pro-
posal on small businesses. At the time
of writing, the end date for this process
is not known. Once the small business
consultation is over, the Bureau will
publish a proposed rule per the APA,
initiating the usual notice and comment
period. 

Finally, the Bureau has made clear
that, per a provision of the Dodd-Frank
Act, the ultimate regulation will not go
into effect until 180 days after it is adopt-
ed as a final rule. (18 U.S.C. § 5518(d).)
Based on this timeline, and assuming
that the review and comment periods
result in no changes to the current pro-
posals, consumer financial contracts will
likely not change until late 2016 or early
2017.

Does the CFPB go far enough?

Though the Bureau’s announce-
ment has been praised by many con-
sumer advocates, many also have criti-
cized it for not going far enough. As
noted above, the CFPB elected not to
prohibit all arbitration clauses, most
importantly for individual cases in con-
sumer financial contracts. Many con-
sumer advocates have strongly argued
that the Bureau is missing a valuable
opportunity to ban the use of arbitra-
tion clauses in such cases. Such criti-
cisms are understandable, particularly
from advocates whose practice focuses
on individual claims, or whose clients
are harmed by the conduct of smaller
lenders instead of huge national banks.
However, to the minds of these authors
and their colleagues, the rules discussed
in this article are a significant step for-
ward; not a complete victory, but still a
very welcome one.

First, in the vast majority of cases,
mandatory arbitration is used to kill class
actions, not individual court cases. Both
the research published in the CFPB’s
report, and the statements of industry
advocates in response to the Bureau’s
announcement, have made it clear that

most large companies are essentially
ambivalent about whether an individual
consumer’s claim goes to court or to an
arbitrator. Such claims are rare enough
and involve so little exposure for large
companies that any difference in cost
between the two adjudicatory options
amounts to a rounding error from their
perspective. 

Their focus is on the large liability,
headline-splashing risks of tens or hun-
dreds of thousands of consumers chal-
lenging a practice collectively. Alan
Kaplinsky, an industry advocate who
claims to have done more to propagate
arbitration clauses in consumer contracts
than any other person, stated bluntly
after the CFPB’s October announcement
that this development will effectively end
the use of arbitration clauses by his
clients since they will not be able to use
them to avoid class cases.4 Permitting
class actions to proceed against the
nation’s largest financial products and
services providers is therefore a huge
improvement over the current legal
regime if for no other reason than that 
it will affect the great majority of con-
sumers harmed by unfair practices in
these markets.

This reflects the experience of many
of the advocates that have been fighting
consumer arbitrations in courts for
decades. Nearly all practicing consumer
lawyers could testify that there are many
types of litigation that could not be
brought on an individual basis because
they are too expensive to handle com-
pared to the amount at issue, or too hard
to prove with the limited discovery avail-
able in individual cases. Also, many con-
sumers are not aware when they are
cheated by predatory lenders, and many
illegal actions are not detected by the
vast majority of people harmed by them.
Unfortunately, though, there is not good
broad scale empirical evidence about the
effect of arbitration clauses in individual
cases. This is probably because many
consumer advocates walk away from indi-
vidual arbitrations. Whatever the reasons,
there is a serious dearth of data about
the fairness and effectiveness of individ-
ual arbitrations.

Of course, it must be noted that
industry advocates upset about the
CFPB’s actions are seeking to have the
Bureau abolished, and legislators who
have received substantial banking indus-
try contributions have sometimes been
very receptive to their complaints. Since
the release of the Bureau’s final report in
March, members aligned with big finan-
cial institutions have loudly criticized and
challenged any potential action. Senator
and presidential hopeful Ted Cruz has
sponsored a bill titled “Repeal CFPB
Act.” S. 1804, 114th Congress (2015). 
At least one parallel bill has been intro-
duced in the House. H.R. 3118, 114th
Congress (2015). A rider in a House
appropriations bill seeks to require the
CFPB to conduct its arbitration study all
over again. H.R. 2995, 114th Congress
(2015). As with many other substantial
steps forward for consumer protection,
this battle will only go well if consumer
advocates are able to respond effectively
to industry attacks.

Finally, even though most consumer
advocates strongly wish that the Bureau
had banned the use of mandatory arbi-
tration for all cases against lenders, class
and individual, it is important to note
that in this area of law, all gains for con-
sumer protection have occurred gradual-
ly. The infamous National Arbitration
Forum was forced out of the business of
handling consumer arbitrations after a
law enforcement agency discovered a
substantial undisclosed conflict of inter-
est. The Dodd-Frank Act banned arbitra-
tion clauses in mortgage contracts.
Congress banned creditors from mandat-
ing arbitration in high interest loan
agreements with members of the military.
The General Services Administration and
Department of Labor have required fed-
eral contractors to eliminate arbitration
for Equal Employment Opportunity
claims brought by their employees. No
one of these victories was total, but each
of them gave more and more American
consumers and workers a fair shot at
redress when a financial services provider
treated them unfairly. 

Consumer advocates have fought the
incremental expansion of arbitration via
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the court system for decades. Sadly, we
have largely lost that fight in the courts,
mostly because of the interventions of the
U.S. Supreme Court in sharply divided
5-4 decisions. The CFPB’s proposed
action represents important progress in
the effort to claw back lost ground,
ensure that consumers get their day in
court and that unlawful practices are
punished and deterred. These authors
are cheered by this step forward. It is
hoped that this will not be the last such
advance, but will become part of the
model for progress that will provide sup-
port and precedent for future consumer
protection actions from regulators and
legislators.
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denial of a motion to dismiss. The core
question in that case was whether
Google’s activity fell under one of the
statutory exceptions to the Federal
Wiretap Act that make it lawful to inter-
cept an electronic communication that is
readily accessible to the general public.
The court ultimately held that unlike a
radio communication that is readily
accessible to the public, payload data
contained on a Wi-Fi network is not a
predominantly auditory broadcast. Nor is
Wi-Fi readily accessible to the general
public because such transmissions fail to
go much further than the walls of a home
and is only accessible with some difficul-
ty.

The Gmail Litigation focused
Google’s information mining practice of
scanning both outgoing and incoming

emails of Gmail users for purposes of col-
lecting individualized information for
marketing purposes. (Northern District
of California Case No. 13-MD-02430-
LHK.) At the motion to dismiss stage, the
argument centered on whether the scan-
ning of emails fell under the Federal
Wiretap Act’s “ordinary course of busi-
ness” exception. In issuing her decision
to deny part of the motion, Judge Koh
held “that the ordinary course of business
exception is narrow.” The Court held
that the exception only offers protection
from liability where the electronic com-
munication service provider’s intercep-
tion facilitates the transmission. The
court rejected the idea that the ordinary
course of business equates to anything a
company does, citing to Watkins v. L.M.
Berry & Co. (11 Cir. 1983) 704 F.2d 577

to support the proposition. Given that
the interception of the email content was
not essential in the ability to provide
email services, Google’s argument was
rejected. 

The Gmail court also reviewed
Google’s own policies. The court found
that Google’s own policies were not clear
as to whether or not users of Gmail were
in fact consenting to have their emails
scanned for creating individual profiles
for marketing purposes. Therefore, the
court had a second reason to deny the
motion to dismiss.

Judge Koh also had to deal with the
issue of whether both Gmail users and
non-Gmail users (those who sent an
email to one with a Gmail account from a
non-Gmail account) consented to having
their emails intercepted. The court

BY ARA JABAGCHOURIAN

With the rise of big data in Silicon
Valley and beyond, a myriad of issues
have arisen as to whether individuals’
privacy rights are being trampled upon.
These issues have arisen in the context of
several litigated matters related to email
scanning, click-wrap consent, sale of per-
sonal information to brokers, and scan-
ning of unencrypted Wi-Fi. Despite the
fact that there has been very little legisla-
tion to keep up with the new and
expanding technologies being created
related to nascent business involving the
sale of personal information profiles, liti-
gation has been growing in this area.
However, much of the litigation has been
driven through the use of statutes that
were promulgated decades ago.

When looking at the new wave of
privacy cases, some global questions
arise. One is whether the laws being
applied in these cases are properly suited
to deal with the emerging technology.
Another question that comes up is
whether the rise of these new technolo-
gies began the contraction in the scope
of privacy under the law. What this article
seeks to do is to conduct a brief survey of
four recent cases and set forth the issue
for discussion on the future of privacy lit-
igation during the rise of big data.

The Federal Wiretap Act

Several cases have been litigated for
claimed violations of the Federal Wiretap
Act in California. In 1986, Congress
amended Title III of the Omnibus Crime
Control and Safe Streets Act of 1968
(“Federal Wiretap Act”) which sets forth
the standards for the government to 
follow when seeking a wiretap on a pri-
vate phone line. The purpose of the

amendment was “to protect against unau-
thorized interception of electronic com-
munications.” (Senate Report No. 99-
541.) The Wiretap Act also provides for a
private right of action against a person
who “intentionally intercepts . . .any wire,
oral or electronic communication.” (18
U.S.C. §§ 2511(1)(a) and 2520.) The
term “intercept” is defined as “the aural
or other acquisition of the contents of
any wire, electronic, or oral communica-
tion through the use of any electronic,
mechanical, or other device.” (Id. §
2510(4).) However, pursuant to the
Wiretap Act, there is immunity for “inter-
cepting” a communication if the device
used is “being used by a provider of wire

or electronic communication service in
the ordinary course of its business . . .”
(Id. § 2510(5)(a)(ii).)   

Several cases have been brought or
are ongoing alleging violations of the
Federal Wiretap Act. Three will be dis-
cussed in this article: Joffe v. Google, In re:
Google Inc. Gmail Litigation, and In re
Google, Inc. Privacy Policy Litigation.

Joffe v. Google

Joffe v. Google (9th Cir. 2013) 729
F.3d 1262 involved Google’s cars that not
only took pictures for their Street View
feature, but were also intercepting indi-
viduals’ unencrypted Wi-Fi networks. The
case went up on a writ challenging a

Web privacy litigation – 
Where is it heading?
Google and Facebook may know more about us than we
want them to, but have they violated any privacy laws?
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Act was sufficient to establish Article III
standing, just as in the Gmail case. The
court held that although Article III
always requires an injury, “the alleged
violation of a statutory right that does
not otherwise require a showing of dam-
ages is an injury sufficient to establish
Article III standing.” Thus, actual injury
does not need to be shown under Article
III because if statutory damages are set
forth by the Legislature, then it is pre-
sumed that injury has occurred.

Video Privacy Protection Act 

In re Hulu Privacy Litigation (N.D. 
Cal. June 17, 2014) 2014 WL 2758598
involved an alleged violation of the Video
Privacy Protection Act (“VPPA”). The
VPPA was a law that was promulgated
after the Washington Post had published
a story on Judge Bork’s video rental his-
tory during his Senate confirmation hear-
ing for the United States Supreme Court.
The VPPA protects personal information
of an individual who obtains video mate-
rials. (18 U.S.C. § 2710.)  The informa-
tion that is protected is that which identi-
fies a person as having requested or
obtained specific video material. 

Hulu is an Internet video service
provider which obtains licenses from stu-
dios, networks and other right holders to
broadcast their shows. Hulu makes its
money in two primary ways: through
paid subscriptions and through advertis-
ing revenue.  In order to market itself to
advertisers, Hulu must obtain verified
metrics from approved companies, such
as comScore. 

Facebook collects information and
processes content shared by its users. It
then provides that information to mar-
keters when it sells them its products.
Marketers then take this information and
target their ad campaigns to specific
users. Facebook makes its money from
this advertisement revenue. 

Plaintiffs alleged that Hulu transmit-
ted their identifying information and the
videos they watched to comScore and
Facebook. The court granted summary
judgment as it related to Hulu’s transmis-
sions to comScore because the information
was provided as an aggregate, which did

not identify a particular individual.
However, the court held that there were
material issues of fact as it related to
Facebook’s motion for summary judgment.

A class certification was brought
against Facebook. Through the summary
judgment motion and hearing, the class
harm was narrowed to the transmission
of Facebook ID cookies of users of Hulu
who hit the Like button on Facebook. So
the class members had to be both Hulu
and Facebook users. The court presumed
that the information between Hulu and
Facebook can be cross-referenced to be
able to tell which individual’s informa-
tion was transmitted from Hulu.
However, the court held that this 
was not sufficient to satisfy the 
ascertainability prong. 

The court delved into how, in this
case, it can be determined whether some-
one’s personal information was in fact
transmitted from Hulu to Facebook. The
case-specific issue was that a user cookie
had to be sent by Hulu to Facebook.
Whether this cookie was not only sent,
but kept in one’s browser, turned on
numerous variables. These included
whether a user stayed logged onto
Facebook, whether they cleared cookies,
or used ad-blocking software. Given these
particularized issues, the court held that
the class is not amendable to ready verifi-
cation. However, the court denied the
class motion without prejudice; providing
plaintiffs with the opportunity to redefine
the class and subclasses.

One additional argument was raised
that was noteworthy in the class certifica-
tion order involving the statutory dam-
ages sought. The argument raised by
Hulu was that by certifying a class where,
in this case, each violation has a statutory
damages amount of $2,500, permitting
such damages over the aggregate of a
large class would violate Hulu’s due
process rights, as the damages can reach
into the billions of dollars and are out of
proportion to the “actual” harm. The
court noted that the Ninth Circuit has
refused to certify a class based on due-
process grounds where the statutory 
treble damages involved $750 million,
noting that each claim involved only

minimal damages. (Kline v. Coldwell
Banker & Co. (9th Cir. 1974) 508 F.2d
226, 234-235.) The court also discussed
that the Second Circuit has held that a
defendant may invoke the Due Process
clause, “not to prevent certification, but
to nullify the effect and reduce the aggre-
gate damage award.” (Parker v. Time
Warner Entertainment Co. (2d Cir. 2003)
331 F.3d 13, 22.) The court acknowl-
edged that this argument need not be
addressed in full given the denial of the
motion on ascertainability grounds.

New business models, old rules

As can be seen, these cases seek to
take on new business models that did not
exist at the time the laws that are being
prosecuted were promulgated. However,
the purposes of those laws have just as
much validity to these new business prac-
tices as they did to the concepts of wire-
taps and disclosure of who is watching
what videos. Given that these privacy
cases are still making their way up the
appellate ladder, the issues of applicabili-
ty, ascertainability, standing, and due
process appear to be in the forefront.
Until there are some decisions on these
issues at the Ninth Circuit and beyond, 
it is not at all clear whether the privacy
class action practice is one where a differ-
ence can be made for the public. It is fur-
ther not clear whether any new legisla-
tion will come about dealing with these
issues given that the decisions have not
prohibited the business conduct of these
high-tech marketers. Despite these cases,
firms are still actively pursuing these
actions and applying creative solutions 
to these legal problems.
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rejected this argument in the motion 
to dismiss. First, the court held that
Google’s Terms of Service and Privacy
Policies “did not explicitly notify
Plaintiffs that Google would intercept
users’ emails for the purposes of creating
user profiles or providing targeted adver-
tising.” Google’s terms of service indicat-
ed that “advertisements may be targeted”
based on the contents of information
obtained from “Services.” The court 
held that this was not consent, because 
it only indicated that Google had the
“capacity to intercept communications,
not that it will.” Furthermore, the court
indicated that the “Services” was ambigu-
ous enough to mean Google’s search
engine, not content contained in email.

As for non-Gmail users, Google
could not establish that all email users
implicitly consented to having their
emails scanned. Judge Koh held that
Google failed to cite to one case that
stands for the proposition that email
users consented to having their emails
scanned for purposes of third-party mar-
keters. Rather, the cases cited by Google
held that the sender of an email consents
to the intended recipients’ recording of
the email. 

The last major argument raised in
the motion to dismiss was whether the
plaintiffs had Article III standing. To
establish Article III standing, a plaintiff
must make a showing that he/she has suf-
fered sufficient injury to satisfy the “case
or controversy” requirement of the
United States Constitution. To establish a
“case or controversy,” a plaintiff must
allege (1) an injury-in-fact which is actu-
al; (2) that the injury is traceable to the
conduct of defendant; and (3) that it is
likely that the injury will be redressed by
a favorable decision. (Friends of the Earth,
Inc. v. Laidlaw Envtl. Servs. (TOC), Inc.
(2000) 528 U.S. 167, 180-81.)

The court starts its analysis on this
point by indicating that in the Ninth
Circuit, the injury required under Article
III may exist by virtue of “statutes creat-
ing legal rights, the invasion of which cre-
ates standing.” (Edwards v. First Am. Fin.
Corp. (9th Cir. 2010) 610 F.3d 514, 517.)
Since the plaintiffs alleged a Wiretap Act

violation, they had properly pled stand-
ing under Article III. Under the Wiretap
Act and its California counterpart, the
California Invasion of Privacy Act
(“CIPA”) Cal. Penal Code section 630, et
seq., both have statutory damages, which
obviates the need to show actual injury.

With one hand the court giveth, 
with the other the court taketh away.
Despite surviving the motion to dismiss,
plaintiffs were not as successful at the
class-certification stage. Plaintiffs sought
the certification of four classes and three
subclasses. The court held that none of
the classes could satisfy the predomi-
nance requirement of Federal Rules of
Civil Procedure, rule 23. The predomi-
nance analysis focuses on the relationship
between common and individual issues in
the case.  The first problem the court
raised regarding plaintiffs’ proposed
classes was that the issues of express and
implied consent to the interception of
the email are both fact intensive. 

However, because consent can be
implied based on the notice a putative
class member may have had from Google
directly, third-party disclosures, or the
media, this factual inquiry necessarily
becomes individualized. Since the inquiry
regarding implied consent “requires a
close examination of all circumstances,”
the court held that plaintiffs failed to
meet the predominance prong of rule 23.

In re Google, Inc. Privacy Policy
Litigation

The In re Google, Inc. Privacy Policy
Litigation cut out the Federal Wiretap Act
claims at the motion to dismiss stage.
(Northern District of California Case No.
C-12-01382-PSG.) This case centered on
Google’s change in policy. In Google’s
new universal privacy policy, Google indi-
cated that it will combine information
from multiple Google products (e.g.,
Gmail, YouTube, Google Maps, etc.),
which includes the user’s physical
address, IP address, list of contacts, etc.
Plaintiffs contend that the universal poli-
cy violated Google’s earlier policy which
required Google to obtain the user’s con-
sent if it uses “this information in a man-
ner different than the purpose for which

it was collected . . .” The universal priva-
cy policy no longer allows users to keep
information gathered from one Google
product separate from information gath-
ered from other Google products. 

Based on these changes in policy,
plaintiffs sought to move forward on a
wiretap claim based on the commingling
of Gmail information with other Google
services. Unlike the rationale in Gmail,
Magistrate Grewal held in the Privacy
Policy Litigation that the “ordinary course
of business exception” to the Federal
Wiretap Act is “broad.” Ultimately,
Magistrate Grewal held the meaning of
the ordinary course exception to be a
subjective one, turning on the actual 
conduct of the business. This ruling was
made, knowing that the earlier Gmail
Litigation decision held a much narrower
interpretation of the “ordinary course”
exception. 

Despite the dismal outcome of the
ruling, the court provided a favorable
analysis to plaintiffs on the issue of
Article III standing.  One argument that
obtained a favorable reception was the
argument that plaintiffs suffered harm in
fact by having to pay for the battery and
bandwidth consumed by the unautho-
rized transmissions of information from
their cellular telephones. A second argu-
ment raised under the injury-in-fact
analysis was that one of the class repre-
sentatives asserted that he would not
have bought an Android phone (Google
operating system-based phone) had
Google disclosed its intention to use his
information across all Google products.

The court noted that plaintiffs
alleged every time an application was
uploaded onto their phone, Google
would conduct the unauthorized upload.
The court stated that this was enough to
establish more than a de minimus injury.
As for not having purchased the phone,
had one of the class representatives
known about Google’s change in policy,
the court held that the overcharge he
paid in purchasing a phone he believed
would have more privacy was sufficient to
establish Article III standing.

In addition, the court also noted
that the violation of the Federal Wiretap

Privacy Cases, continued from Previous Page
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common questions and common defen-
dants, in addition to his or her own
usual docket of non-consolidated cases.

Special masters and committees are
appointed to manage the MDL docket.
The transferee court undertakes com-
plete jurisdiction for pretrial purposes
and resolves all pretrial issues, including
dispositive motions or settlement
approval. The transferee court also man-
ages the cases as well as ancillary case
management issues, and appoints lead
or liaison counsel to serve as the repre-
sentatives for the plaintiffs and the
defendants. Once common issue discov-
ery concludes, individual cases may be
remanded to their home district for
trial.10

Organization is a benefit in an
MDL. In an MDL, a Plaintiffs’ Steering
Committee (PSC) will be created by the
transferee court soon after the transfer
to effectively and efficiently represent
the common interests of all MDL plain-
tiffs. This common leadership ensures
organization and efficiency that might
not otherwise be present in single case
litigation.

A group of plaintiffs is chosen to
represent all the plaintiffs – these are
called “Bellwether Plaintiffs.” The issues
for bellwether trials should contain com-
mon claims or theories among all the
plaintiffs. These representative cases go
for trial, and the results act as a guide
for the other plaintiffs’ trials. The ver-
dict from this grouping is extrapolated
to the remaining plaintiffs’ cases, and
often the actual results may be utilized
for valuing groups of claims in settle-
ments.11

Typically after a few bellwether tri-
als of individual plaintiffs, if the remain-
ing cases do not settle, they are sent back
to their local jurisdiction (either where
the case was originally filed before trans-
fer to the MDL, or the proper jurisdic-
tion if the case was initially filed in an
improper jurisdiction) for trial. The hope
of the MDL process is that the parties
can figure out the value of the claims so a
global settlement can be reached with
most of the plaintiffs, and the majority of
these local trials can therefore be avoided,

promoting judicial efficiency and mini-
mizing the burden of litigation on the
parties.

Pros of an MDL

• Efficiency:
One of the main reasons for an

MDL is efficiency – MDL proceedings
“will be for the convenience of parties
and witnesses and will promote the just
and efficient conduct of such actions.”12

MDLs promote consistency of judicial
rulings. In an MDL, the presiding
judge’s knowledge of the facts, science
and relevant law reaches expert quality,
which tends to produce carefully rea-
soned decisions throughout the pretrial
process.13 Two similar or identical cases
heard in two courts can have very differ-
ent outcomes. By hearing all cases in a
single court, both the plaintiffs and the
defendant(s) can expect more consistent
results. Alternatively, without the MDL,
litigants run the risk of contrary legal
opinions from different districts, even
when the defendants and representative
plaintiffs are dealing with the same
underlying facts and apply the same 
legal analysis.14

Unlike class-action suits, in the event
that an MDL case is not settled or dis-
posed of, it is sent back to its original
court, where a trial can take place
(although sometimes the MDL’s presid-
ing judge will be the trial judge, if the
parties agree.) 

Some defendants may find an MDL
disadvantageous because the speed of the
pretrial discovery discourages delay,
which is sometimes a defendant’s
friend.15 Coordination of an MDL greatly
reduces the delay generally associated
with regular litigation. Filing your case
and proceeding on your own without an
MDL can take years, and delay works to 
a pharmaceutical company’s advantage
because it has an abundance of money
and legal resources. It can draw out the
proceedings with motion practice and
protracted discovery. It can afford the
extra lawyer time, but most individual
plaintiffs cannot. In an MDL, your case 
is somewhat expedited, and that makes
litigation much more affordable.

• Costs: 
In this David v. Goliath litigation,

one-off plaintiff product-liability cases are
virtually impossible in this day and age.
Expenses are typically way too high to
sustain a viable case – the cost of experts
alone may likely exceed the damages in
most individual cases. When taking on a
big company, resources are everything.
Huge manufacturing companies have
millions to throw at litigation, so an MDL
helps level the playing field. These
defendants now produce tens of millions
of documents, and it’s a needle in a
haystack to find the necessary documents
to prove your case. MDLs have the
advantage of committees, often both an
executive committee and the larger PSC,
with each firm contributing substantial
capital and pooling individual resources
to litigate the cases. Because discovery is
also consolidated in an MDL, the parties
will also avoid having to discover the
same documents and depose the same
witnesses or experts over and over again.
Then at the conclusion of the case, each
case that benefits from this collective
MDL work will be assessed a fee upon
resolution of their case. This fee pays
back the contributing firms and lawyers
for their collaborative work and expenses
for the common benefit of all resolving
cases. 

MDLs potentially save defendants
money and resources, too. Because they
will not be litigating all over the country
(at least federally) in separate forums, the
company will be not be subjected to vary-
ing discovery obligations. There will also
likely be fewer document productions,
less motion practice, and less time off for
company employees to be involved in the
litigation. 

Cons of an MDL

• Negative Publicity (defense):
Most plaintiffs would argue that the

publicity surrounding the formation of
an MDL is good for the public health
since it allows for public awareness of
potential health hazards. The documents,
if made public, may show nefarious mar-
keting practices/strategy, unpublished
negative clinical trials, and documents
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BY RACHEL ABRAMS

“So it’s a class action?” This is the question I routinely get
from colleagues and clients alike. Although Multidistrict
Litigations (MDLs) have commonalties with class actions, they
are distinctly different. Describing the differences between a
class action and an MDL has become my custom and practice
when conveying what I do and the types of cases I litigate. 

Before a class action is certified, a court must find that
“there are questions of law or fact common to the class” and that
“the claims or defenses of the representative parties are typical
of the claims or defenses of the class.”1 In most litigation involv-
ing pharmaceuticals and medical devices, however, there are
unique (i.e., uncommon and atypical) issues of law and fact that
impede class certification. Each plaintiff, for example, has his or
her own distinct medical conditions. The injuries and damages
vary from one plaintiff to the next. Therefore, class actions for
product liability pharmaceutical and medical device mass torts
are appropriate in only very limited circumstances and, instead,
these types of claims are more commonly suited for an MDL.

What is a Multidistrict Litigation?

When a defective medical device or drug is sold to the pub-
lic, it’s likely that anywhere from dozens to thousands of people
suffer similar injuries and choose to file lawsuits against the
manufacturing company(s) responsible. With the Multidistrict
Litigation Act of 1968, Congress approved the transfer of civil
actions pending in different federal district courts to a single
district for consolidated or coordinated pretrial proceedings.2

The Chief Justice of the United States appoints seven circuit or
district judges, no two of whom may come from the same circuit,
to the Judicial Panel on Multidistrict Litigation (JPML) to deter-
mine whether “transfers for such proceedings will be for the
convenience of parties and witnesses and will promote the just
and efficient conduct of such actions,” according to 28 USC
§1407(a).3,4 The purpose of the MDL is to avoid repetitive dis-
covery compliance, eliminate inconsistent pretrial rulings, and
conserve the resources of litigants and the judiciary.5 The JPML
looks at three key factors in determining whether to consolidate:
whether there are common questions of fact; whether transfer is
convenient for the parties; and whether transfer will promote
judicial efficiency, economy, and fairness.6

Formation and process of an MDL

Proceedings for the transfer of an action under 28 U.S.C. §
1407 may be initiated by – (i) the judicial panel on multidistrict

litigation upon its own initiative, or (ii) motion filed with the
panel by a party in any action in which transfer for coordinated
or consolidated pretrial proceedings under this section may be
appropriate. A copy of the motion shall be filed in the district
court in which the moving party’s action is pending.7

The party seeking centralization shoulders the heavy bur-
den of showing that common questions of fact are so complex
and that the accompanying discovery is so time-consuming as to
overcome the inconvenience to the party whose action is being
transferred.8

The panel shall give notice to the parties in all actions in
which transfers for coordinated or consolidated pretrial pro-
ceedings are contemplated, and such notice shall specify the
time and place of any hearing to determine whether such trans-
fer shall be made. The panel’s order of transfer shall be based
upon a record of such hearing at which material evidence may
be offered by any party to an action pending in any district that
would be affected by the proceedings under this section, and
shall be supported by findings of fact and conclusions of law
based upon such record.9

The JPML determines which judge (or judges) and court
should be assigned to conduct coordinated or consolidated
pretrial proceedings. After the transfer, the original transferor
courts lose jurisdiction, and the transferee court assumes
authority to administer all pretrial aspects of the cases, includ-
ing discovery, motions, and expert witness issues. Once the
JPML chooses the transferee court, the transferee judge
assumes control over all current and future cases involving the

Multidistrict Litigation
consolidation: Pros and cons
MDL has commonalities of purpose with the class
action, but they are quite different in practice



BY NATHANIEL LEEDS

Many lawyers do not like
math and numbers. But, we are
not serving our clients if we are
not mastering these skills and
scrutinizing the numbers with the
same precision that we examine a
police officer’s determination of
fault. 

This article addresses what is
likely the most complicated of the
topics addressed in this series: business losses. Our experience is
that the majority of clients who run small businesses overesti-
mate the value of their businesses, and – consequently – overes-
timate their losses.  The goal of a business-loss evaluation is to
control client expectations and make sure we can describe the
business loss in a defensible way.

The courts are crowded with people
arguing over valuing everything from the
income-stream of a mom-and-pop corner
store to a market advantage in the sale of
complicated technology. Rather than try to
cover the whole field, this article is an
overview of issues that affect the valuation
of small businesses with limited fixed assets
and debt financing – beyond that, you
should be working with experts early.
Here are some of the basic questions we
ask when looking at a business loss claim.

Question 1: Lost profits or increased expenses?

There are two ways of talking about business losses: either
profits went down, or expenses went up. 

When looking at a profitable business it is relatively easy to
quantify how much money the business was making before the
business owner’s injury or death; and then look at how much it
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revealing company knowledge and avoid-
ance. In a current litigation I am
involved in, In re: Testosterone Replacement
Therapy Products Liability Litigation, MDL
No. 2545, marketing documents are a
huge part of the case and very damning
for the company. The public and medical
community benefit from learning about
the marketing of the drug for off-label
and non-indicated uses. 

In the close to 50 years since cre-
ation, there have been 553,249 civil
actions centralized for pretrial proceed-
ings.16 As of December 15, 2015, there
are 274 MDL Dockets currently pending
in 59 Transferee Districts within the
United States.17

Actions involving common questions
of fact will be consolidated into a multi-
district litigation provided the Judicial
Panel on Multidistrict Litigation deter-
mines that transfers for the proceedings
will be for the convenience of all parties
and witnesses and will lead to just and
efficient resolutions. Overall, an MDL
can reduce litigation costs and avoid
duplicative discovery, inconsistent rul-
ings, and wasted time and effort on
everyone’s behalf. 

Rachel Abrams practices
in the areas of pharmaceuti-
cal/medical device litigation
and in particular MDL pro-
cedures and litigation. She
has been identified as a
“Rising Star” and “Super
Lawyer” by Super Lawyers
for eight years.

She actively worked with the Plaintiffs’
Steering Committee of the Zyprexa Multi-
District Litigation, which was conducted in
the Eastern District of New York and served
on the committee for the California State
Sulzer Hip Implant litigation and is currently
an active member of the Science and Expert
Committee for the DePuy ASR Hip Implant
litigation. Recently, Ms. Abrams was appoint-
ed by Judge Matthew Kennelly of the U.S.
District Court for the Northern District of
Illinois to the PSC of In re: Testosterone
Replacement Therapy Products Liability
Litigation (14-MDL-2545).
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Evaluation of business losses 
as damages
The valuation of a small business is often difficult,
particularly if the business shows a loss on its income taxes
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Did your economist just destroy your case?
This article is the third in a series that will serve as a 
reference for lawyers who need to scrutinize an econo-
mist’s report but do not feel comfortable with the impen-
etrable tables of numbers. The impetus for these articles
was our frustration that many of the reports prepared for
our firm were sloppy and filled with errors. The first and
second of the three articles appeared in October and
December issues, and addressed valuation of present
value, personal consumption, and household services. 
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lawyers, and accountants) who expect
income from future follow-ups; and car
dealerships, who expect business from
“regularly scheduled maintenance.”

What this means is that an interrup-
tion to the business in Year 1, can cost
your client in Years 2, 3, 4, and 5. Ask
your clients how much of their income is
passive (like the insurance broker who
gets a check each year when you renew
your policy), and how much of it is
repeat customers. Some simple modeling
can reveal that a loss this year is multi-
plied in lost business for years to come.

Question 4: Do the tax returns
reflect reality?

One of the more peculiar features of
our advanced economy is that businesses
are permitted to keep two sets of books:
one for the purposes of taxes (cash
accounting), and the other for their
investors (accrual accounting under
Generally Accepted Accounting
Principles − GAAP). A cynic would say
that this dual system allows companies to
lie to their investors, telling them that
they are wildly profitable while at the
same time telling the IRS that they do
not have any reportable income.

There are plenty of tax preparers
who have creatively found ways of mak-
ing all of their client’s income disappear
from the tax returns. Whatever you think
of the ethics, it is a reality that is evident
in most small-business tax returns.

It can be hard to have your client
explain that, even though they told the
IRS they were not profitable, they had a
significant income. The way around this
problem is to look, in detail, at what busi-
ness expenses (tax deductions) are
unavoidable when the business is not
operating and argue that those expenses
were a legitimate business expense before
the injury and will be a legitimate
expense going forward.

The home-office deduction offers a
useful example. If pre-injury your client
was taking a generous home-office
deduction but since the accident they are
no longer in business, it does not mean
they should move out of their home;
accordingly, the tax deduction should not

be considered in looking at their pre-
injury income. Similar arguments can be
made with respect to cars, business
meals, and many other expenses that the
IRS generously allows people to charac-
terize as business expenses.

We had one economist on the stand
in a recent trial who had subtracted the
home-office expenses from our client’s
pre-injury income. Under cross he was
forced to explain the implication of this
analysis: that if our client had claimed
her home office deduction before, that
she should move now that she was not in
business – needless to say, telling an
injured person they should leave their
home was not a position which resonated
with the jurors. 

Question 5:  What impact do
business cycles have on your
client’s business?

Many businesses are cyclical. If your
client was in a very cyclical business, like
real estate or construction, it is important
to distinguish their loss-related income
variance due to business cycles that
affected everyone. A real estate agent
who sold a lot of houses in 2006 and
2007 cannot claim that they suffered a
significant income loss because they were
going to repeat those good years in 2008,
2009, and 2010.

In some industries, such as real
estate, you can find benchmarks and fig-
ure out what type of slow-down was typi-
cal, and then compare it to what your
client did. Other times, the best informa-
tion about the cycle is available in the
business itself. We worked with a woman
who ran her own brokerage: After her
injury her own sales suffered, but the
sales of the other agents in her brokerage
stayed constant. By superimposing her
income against that of her other agents,
the pattern of her loss was clear.

The same phenomenon can be true
in businesses you would not immediately
think were cyclical, or seasonal. I litigat-
ed a business dispute case against a bar
in Cotati that claimed that their summer-
slump was my client’s fault – that was
until we looked at the Sonoma State
school calendar.

Finally: Look for an appointment
calendar

I recently had the uncomfortable
experience of needing to drop a wage-
loss claim on the eve of trial when, dur-
ing trial preparation at my client’s house,
I came across my client’s “personal” cal-
endar. Although she honestly believed
her business had suffered, once we had
digitized her calendar and charted it on
a spreadsheet, the pattern was the oppo-
site: She had been working longer hours
and seeing more clients at the time of
trial than she ever had before her injury.
She was in pain, and work was hard, so
she assumed her business was suffering,
but when we dug into her calendar we
could not support that claim. 

The lesson was simple: small busi-
ness people are often too busy running
their businesses to understand the value
of their businesses. So, you need to. If
you do not dig into their books and
understand the dynamics of their busi-
ness better than they do, you may either
undervalue their loss or mistakenly over-
estimate it.

Nathaniel Leeds handles
a broad range of civil cases
on behalf of consumers 
and small businesses for
Callaway and Wolf,
including personal injury,
medical malpractice, and
business litigation. He start-
ed his legal career as a

Deputy DA in Merced County where he tried
numerous cases to a jury, including third-
strike felonies, juvenile sexual assaults, and
manslaughter. He brings this extensive trial
experience to his civil practice. He is a
University of Chicago graduate. He received
his law degree from UC Hastings in San
Francisco.

was making afterward. Subtract, and you
have a defensible business loss. 

However, if the business is not prof-
itable, or not very profitable, looking at
profits can undervalue your client’s loss.
Just because a business is not profitable
does not mean that there is no business
loss. We recently settled a case where the
defendant conceded that our client had
suffered a significant loss in her restau-
rant business even though the client’s
restaurant was losing money and for sale
at the time she was injured.

Here are three ways to think about
capturing increased business expenses
when there are no lost profits:
(1) Key-employee replacement costs

The owners of unprofitable business-
es still work, and often work very hard.
That work they did for the business had
value − otherwise, why were they doing
it? The hard part is capturing the value
of that work at the unprofitable business.
When there are other employees (or fam-
ily member owners), we have looked at
additional staff costs and the increased
hours that family members are putting
into the business after the business
owner’s injury. 

Although more difficult, sometimes
you can look at the average wage for
what the injured party did and argue
that the benefit to the business of their
work was “at least” what they would have
been able to receive on the open market.
The argument is that those services ren-
dered prior to the injury had value and
business rational, otherwise why were
they working at their unprofitable 
business?
(2) Increased demise

Sometimes the injury of a key
employee is the last nail in the coffin of a
struggling business. The rapid demise of
a business can create its own additional
losses. There is a significant difference
between the timely dissolution and sale
of an ongoing business concern versus a
“fire sale” price precipitated by an unex-
pected injury. A look at cash flow can
uncover the difference. If a business had
income of $50,000, against expenses of
$75,000 it is losing $25,000 a year. But,
when the injury happens, the income

goes from $50,000 to $0, and expenses
may stay the same. 

Also, if the business is a type that is
regularly bought and sold (restaurants,
bars, livery services, insurance broker-
ages), there are business brokers (they
hold real estate licenses in California)
who can assist in describing the differ-
ence between the value of an ongoing
business that can wait for a good 
buyer and one that has ceased opera-
tion and needs to take the first 
offer.
(3) Unavoidable fixed costs and 
unrealized expenses 

Even if the business can be shuttered
easily, that does not mean that the
expenses of the business can be avoided.
Sometimes there are lease obligations, or
equipment rentals that cannot be avoid-
ed and are a business loss.

It is worth looking at pre-injury busi-
ness investments into projects that were
abandoned because of the client’s injury.
For example, sometimes investments in
promotional materials, insurance, licens-
es, remodels and the like are all invest-
ments that the business anticipated
recouping, before the injury. After all,
boxes of holiday cards and calendars are
of no use to a closed business. 

Keep in mind that many people are
emotionally invested in their businesses.
My belief is that jurors understand this
and are willing to compensate an injured
client who needs to keep their business
on life support while they are recovering
from an injury – even if it is expensive to
keep the business limping along.

Question 2: Is the income in
cash?

The easiest companies to look at are
those that make a profit in cash. But, a
surprising number of businesses are prof-
itable even though they do not generate
any cash for their owners. 

We once looked at a wrongful death
case that involved a bookkeeper who had
carefully set up his bookkeeping business
to generate tax losses to offset his rental
income – he also just liked going into the
office. Looking at the family’s finances in
their entirety, the business was profitable

– in tax avoidance – but on its own, it
looked extremely unprofitable.

Another type of business that gener-
ates value, but might not generate cash
flow is the rental business. Many land-
lords are in the business as part of a
long-term strategy to acquire property,
even if there is no income coming out of
the business.

There are also other businesses that
do not generate income, but provide
property, or other ancillary benefits to
their proprietors. For example, a hobby
vineyard in Napa might not be prof-
itable, per se, but allows its proprietor to
defray some of the costs of owning a
vacation home. If they are no longer
there to supervise the vines, the income
necessary to keep the vacation home can
disappear. Even more modest businesses
– such as livery services − can often pro-
vide their proprietors with a car.

Before discounting the possibility of
non-cash income as the province of the
wealthy and particularly crafty, it is useful
to take stock of the number of “business”
vehicles that are on the roadway during
the weekend. I recently saw a nice new
Porsche SUV with tasteful reference to its
owner’s plumbing business on the side –
a pretty good non-cash benefit.

Question 3: When does the
money come in, and what part
is from future repeat business?

The easiest businesses to look at are
those – like retail stores – that make
money on each transaction at the time of
the transaction. As readers of this maga-
zine are well aware, there are plenty of
businesses that do not work on this
model.

It is often the case that income is
spread over many years and may come in
long after the business owner’s work is
done. For example, insurance brokers
often earn a percentage of the premium
paid every year the insured buys the
insurance. Because many people do not
change their insurance from year to year,
a sale by a broker in Year 1 often means
income in Years 2, 3, 4, 5. 

The same can be true for many pro-
fessionals (doctors, dentists, business

Business Losses as Damages, continued from Previous Page
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whole point of the attraction is to scare
the patrons, “and the risk that someone
will become scared and react by running
away cannot be eliminated without
changing the basic character of the activi-
ty.” The court rejected Griffin’s attempt
to create a triable issue of fact about the
“type” of fear he experienced. He
claimed his injuries were not caused by
his reaction to “fun” fear, but rather by
the “real, actual danger of physical injury
that an irresponsible employee was creat-
ing by mishandling the chainsaw.” In
essence, Griffin fell prey to the “Carrie”
type of false ending used in the attrac-
tion, and became scared when he
thought that he was safely through the
attraction, and was then subjected to one
further “scare.” The risk inherent in the
Haunted Trail was exactly the risk that
Griffin experienced. Moreover, Griffin’s
subjective mental state was not relevant
to the operation of the primary assump-
tion of risk doctrine, which turns on the
nature of the activity involved.

Amendment of pleading as a matter of
right; Fed.R.Civ. Proc. 15: Casillas
Ramirez v. County of San Bernardino (9th
Cir. 2015) __ F.3d __. 

Casillas Ramirez sued the County for
civil rights violations arising from his
arrest. He filed suit in state court, and
the County removed to federal court.
After removal, the County stipulated to
allow Casillas Ramirez to file a first-
amended complaint, which he did. The
district court approved the stipulation.
The County then filed a 12(b)(6) motion.
Casillas Ramirez did not file a timely
opposition nor a statement of non-oppo-
sition. Two weeks before the scheduled
hearing date, Casillas Ramirez filed a
second-amended complaint. The filing
was rejected because the leave of court
had not been sought or given for the
amendment. The district judge (the Hon.
John Walter) then dismissed the lawsuit,
with prejudice, based on the failure to
oppose the motion to dismiss. Reversed.

The right to amend pleadings is
governed by Fed. R. Civ. Proc. 15(a).
Rule 15(a)(1) allows a party to amend a
pleading once as a matter of course within

21 days after service, or after 21 days
after a motion under Rules 12(b), (e), or
(f) is served. Rule 15(a)(2) deals with
“other amendments,” and allows “in all
other cases” (than those described in rule
15(a)(1)), a party may amend only with
the opposing party’s written consent or
leave of court. 

The district court held that because
Casillas Ramirez had filed a first-amend-
ed complaint by stipulation, his right 
to file an amendment “as a matter of
course” under rule 15(a)(1) had expired
or been waived. The Ninth Circuit held
that this was error. The rule is organized
substantively, not chronologically. “It
does not prescribe any particular
sequence for the exercise of its provi-
sions.” As a result, the filing of the first-
amended complaint by stipulation (which
was both with the consent of the County
and approval of the district court) did
not terminate Casillas Ramirez’s right to

amend once “as of course” under rule
15(a)(1). The district court therefore
erred in rejecting the filing of the sec-
ond-amended complaint. Since the filing
of that complaint superseded the first-
amended complaint, it mooted the
motion to dismiss the first-amended
complaint. There was therefore no basis
for the district court to dismiss the law-
suit. 

Jeffrey I. Ehrlich is the
principal of the Ehrlich
Law Firm, with offices in
Encino and Claremont,
California. He is a cum
laude graduate of the
Harvard Law School, a
certified appellate specialist

by the California Board of Legal
Specialization, and a member of the 
CAALA Board of Governors. He is the 
editor-in-chief of Advocate magazine.
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Ehrlich

BY JEFFREY EHRLICH

Torts; assumption of the risk: Griffin v.
The Haunted Hotel, Inc. (2015) __
Cal.App.4th __ (4th Dist., Div. 1). 

Griffin purchased a ticket to The
Haunted Trail, an outdoor Halloween
“haunted house” attraction set up in
Balboa Park. The attraction featured
actors who jumped out of dark spaces,
often inches away from patrons, while
holding prop knives, axes, chainsaws, or
severed body parts. If a patron becomes
frightened and runs away, the actors will
often chase them. Accordingly, before
patrons are admitted to the attraction
they are given an orientation, in which

they are told that they will not be
grabbed, but that they might be bumped
into, and if they run away they will be
chased. The Haunted Trail’s Website had
“Frequently Asked Questions” that
explained that “you will not be grabbed
or pushed,” and warned that “running is
the main cause of minor injuries. Make
sure to follow the rules and DON’T run
and you should be fine.” The advertising
for the attraction showed actors wielding
chainsaws. 

The attraction is set up so that the
patrons complete the trail and walk
through an opening in a temporary fence
covered with a dark screen that runs
along the edge of the trail. That opening
appears to be the “exit” for the attrac-

tion, but instead leads to a final scare.
The patrons walk through the opening in
the fence and regroup on an access road,
leading them to think that the event is
over. But the exit is fake, and a chainsaw-
wielding actor appears and menaces the
assembled group. (The chainsaws are
real, but the chains have been removed.)
Griffin became frightened and ran from
the actor, who chased him. Griffin fell
and hurt his wrist. He then sued the
attraction operator. The trial court grant-
ed summary judgment against Griffin.
Affirmed.

The trial court properly relied on
the doctrine of primary assumption of
the risk, which applies to recreational
activities like the Haunted Trail. The

* California Board of Legal Specialization

Choosing the right appellate lawyer
can be the most important decision
a trial lawyer makes. 

Certified Appellate Specialist*; Harvard Law School, cum laude
Over 65 published appellate opinions — including cases in the 
U.S. Supreme Court and California Supreme Court

As of 2014, Ehrlich is a co-author of Croskey, Heeseman,  Imre &
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BY MILES B. COOPER

The incident happened on county fair-
grounds. The client was referred long after the
government claim and late claim application
windows had closed. But the fairground entity
was odd. It called itself a county fair, yet had a
.com address. It had a CEO, not a director. It

was not listed on the Secretary of State’s mysterious Roster of
Public Agencies, where public agencies are supposed to file. A
layperson – or even a skilled lawyer – would be hard-pressed to
figure out who ran the fair. But after the complaint was filed and
served, the lawyer received a demurrer. An entity called an agri-
cultural association stated it operated the fair. What’s more, the
agricultural association stated it was a governmental entity. It
asserted that the lawyer’s client’s failure to file a government
claim was terminal.

What’s the Roster of Public Agencies?

A public agency must file with the California Secretary of
State’s Special Filings department’s Roster of Public Agencies, as
well as the county clerk where the public agency does business.
Govt. Code § 5305. If the public agency does not, it does not get
to take advantage of government claim requirement defenses.
Govt. Code § 946.4. 

But wait, do all governmental entities need to file? No. The
state, counties, and cities are not “public agencies” for these
purposes. They do not need to file with the Roster. Govt. Code §
53050. 

The Roster of Public Agencies is as accessible as a thermal
exhaust port (yes, yet another Star Wars reference.) If you
know exactly what you are looking for, know where it is, and
use the Force, you just might hit the two-meter wide target on
something the size of a small moon. Juxtapose against the
Roster of Public Officials, kept by the same fine Secretary of
State. The public officials roster is updated annually and lists
hundreds of officials’ current contact information – including
email addresses and websites. It has been online since 2005.
But for some unknown (ahem – trap for the unwary) reason,
the public agencies roster cannot seem to find its way onto the
interwebs. 

Currently, the only way to check on an entity is to call the
Secretary of State’s Special Filings department at (916) 653-
3984. Yes, you have to speak to a human. Not only that, you
must use the precise entity name. For example, if you ask if
Redondo High School District (instead of Redondo Union 
High School District) is on the list, you’d be told there is no
such entity listed. Now, if you are a proud RUHS Seahawk, you
may know the name is Redondo Union. If not, doom on you. 
If you’re feeling a little heat about how the Roster is run, that’s

intended. We the people are entitled to more transparency and
accessibility (fade in patriotic Sousa march here.)

L’état, c’est moi

The state, including its agencies, is not required to register.
Some state agencies are straightforward. Caltrans. The DMV.
But what about county fairs? Well, under Food and Agric. §
3951, a district agricultural association can be formed to hold
fairs and exhibitions. Many (but not all) county fairs are operat-
ed by these odd platypus-like entities. And district agricultural
associations consider themselves to be state institutions. Food
and Agric. § 3953. Thus, if one checks the Roster of Public
Agencies for a county fair, or even a district agricultural associa-
tion (if the county fair bothers to list who runs it), one will be
told it is not on the roster: A false negative when attempting to
ascertain governmental status.

A district agricultural association is one of many areas to
tread with caution. Hospitals are another. Some are run by hos-
pital districts, which can be governmental entities. And deter-
mining property ownership in interstitial urban spaces can
require a surveyor and deep dive research to parse the owner-
ship of a particular patch of land. 

No doubt

If there’s any doubt, submit a government claim to the
questionable entity and to the state. Describe everything you did
to determine its status. State that you asked if the entity has its
own claim form. Then submit the claim early – 45 days at least.
If the entity has its own special form that it made difficult to
find (another item frequently not available online), the entity
can (and will) reject the claim without the form. Govt. Code §
910.4. If the claim is submitted on the last day before the six-
month window runs and is then kicked back because it is not on
the right form, well, the next stop is a late claim application,
then a petition relieving claimant from government claim
requirements – the governmental claim Hail Mary.

Outro

Back to our example. The demurrer ruling? Not available
at press time. The bigger lesson: do everything you can to avoid
intricate pleading battles, knowing that in some situations (late-
arriving clients) they may be inevitable.

Miles B. Cooper is a partner at Emison Hullverson LLP. He repre-
sents people with personal injury and wrongful death cases. In addition
to litigating his own cases, he associates in as trial counsel and consults
on trial matters. He has served as lead counsel, co-counsel, second seat,
and schlepper over his career, and is a member of the American Board of
Trial Advocates. Cooper’s interests beyond litigation include trial presen-
tation technologies and bicycling (although not at the same time.) 
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Not on the Roster
Traps for the unwary in government-claim land
and the Roster of Public Agencies
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(800) 262-7576
www.scarlettlawgroup.com
536 Pacific Avenue
San Francisco, CA 94133

Randall H. Scarlett, Esq.

Where you refer catastrophic cases may be the
single most important decision you make for your client.
Whether it’s cases involving traumatic brain injury, spinal-cord injury
or other catastrophic personal injury and wrongful-death cases,
the Scarlett Law Group will ensure results above and beyond
those that can be obtained by other firms.

We are pleased to pay referral fees
in accordance with State Bar rules.

49.1 million — Traumatic brain injury caused by cross centerline
big-rig trucking collision

22.8 million — Traumatic brain injury caused by tour bus collision
with pedestrian

26 million — Permanent brain injury caused by failure to diagnose
H-Flu meningitis

18.6 million — Wrongful death, multiple impact, road defect

13 million — Permanent brain injury caused by failure to diagnose meningitis
in a year-old child

11 million — Traumatic brain injury caused by dangerous roadway
and light rail vehicle collision with pedestrian

10.6 million — Traumatic brain injury caused by collision
with farm machinery.
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