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BY MICHAEL E. GATTO

Recoverable damages are only limited by the facts of your
case and your imagination. Creativity and tenacity are your
greatest allies. Civil litigators face a myriad of opportunities to
increase and recover damages; taking advantage of these oppor-
tunities requires careful consideration of the substantive law, jury
instructions, venue and jury pool, and often Proposition 51
issues. Through a dog bite case study, this article attempts to
demonstrate creative thought to the pursuit and presentation of
damages. 

A couple of years ago, a stunningly beautiful (inside and out)
early 30s Sri Lankan woman was referred to me following failed
mediation. Fatima [not her real name] had suffered facial disfig-
urement when bitten by a German Shepherd. The dog owner was
a young, uninsured professional with little to no assets. His attor-
ney had offered a modest settlement on a payment plan. The
plaintiff ’s attorney recognized he could not settle for this small
offer, leading him to call me.

The dog bite 

Fatima was extremely beautiful despite the disfigurement. 
It was imperative we find another defendant and maximize 
special damages due to the probability the dog owner would
have substantial proportionate fault for the incident. 

At the time of the dog bite, the owner lived at a large apart-
ment complex. Assigning blame to the corporate entity that
owned the apartment complex and establishing a large percent-
age of blame was vital to recovery given Prop 51. 

Fatima moved to the Bay Area to attend USF to pursue an
MBA. She already had undergraduate and master’s degrees in
microbiology and cellular sciences respectively. Fatima was work-
ing in the Life Sciences industry doing inside sales but was
uncertain of her future career path post-MBA.

Fatima suffered a full thickness laceration from the left cor-
ner of her mouth in a curvilinear fashion down below her
mandible. Prior to repair, Fatima’s lower lip hung open expos-
ing her lower teeth. She also suffered a wedge laceration to her
lower lip; and injuries to her nose and left ear.
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Prior to the incident, Fatima was a
vivacious, outgoing, charming, confident
and energetic young woman. She literally
lit up a room. Now, she was withdrawn,
borderline depressed, lacked confidence,
felt unworthy of dating and was filled
with self-doubt.

Damages considerations 

This case presented numerous diffi-
cult considerations and issues: How best
to seek compensation for disfigurement
when Fatima was still gorgeous? What was
the preferred juror demographic? How
would females react to claims for large
damages for disfigurement? How to
“quantify” disfigurement? How to best
and delicately prove looks matter when it
comes to income? What career path
would lead to greatest damages? How to
handle Prop 51 issues? What could be
done from a plastic surgery/cosmetic
standpoint? 

Most are aware there is a correlation
between looks and income. Economists
have written books on it. However, how
could we best present this issue and what
was the full spectrum of issues raised by
disfigurement? 

Plaintiff retained Nancy Etcoff,
Ph.D., a Harvard Professor and the
author of Survival of the Prettiest. Dr.
Etcoff is the leading authority in the
nation related to psychology of appear-
ance. Dr. Etcoff explained practitioners
familiar with disfigurement use an
acronym, SCARED, to explain the impact
upon both the disfigured person and
those interacting with them. Dr. Etcoff
had never previously been retained.
Notwithstanding, she is ideal for disfig-
urement cases. 

Based upon Dr. Etcoff ’s explanation,
plaintiff also retained and sought coun-
seling from a psychiatrist. Dr. Etcoff
would present the impact of Fatima’s dis-
figurement upon third parties and the
psychiatrist would explain the impact
upon Fatima.

Establishing impact of
disfigurement 

Presenting damages always poses the
risk your client is overreaching or

“whiney.” Here, we were trying to estab-
lish an extremely beautiful woman was
entitled to tremendous damages because
of her disfigurement despite the fact she
remained stunning. So, it was paramount
to delicately present these arguments. 

David Ball teaches us not to allow
our client to come across as “whiney.”
Use other witnesses to establish damages
and then have plaintiff “mop up” and
validate these points. To establish the full
effect of disfigurement required evidence
of both Fatima’s perception as well as
those of third parties with whom she
would interact. Dr. Etcoff ’s explanation
of SCARED was a perfect stepping-off
point. 

SCARED 

Both the victims of facial disfigure-
ment and the third-parties with whom
they interact are profoundly affected. For
third parties, they serially experience the
following consecutive emotions when
observing a disfigured person: 
Sorrow; 
Curiosity; 
Anxiety; 
Repulsion; 
Embarrassment, followed by 
Disgust. 

Upon perceiving a disfigured per-
son, people initially feel sorrow – sadness
for the disfigured person. Next, the per-
son is curious about how the disfigure-
ment occurred. What impact is it having
on the disfigured person? Then, the per-
son becomes anxious about the situation.
Can I ask about it? How will the person
react, if I do? Could that happen to me?
These conflicting and uncomfortable
questions make the third person repulsed
by the disfigured person. The person
then becomes embarrassed at their own
reaction knowing they should have sym-
pathy but are unable to reconcile these
emotions. Finally, the person becomes
disgusted with the entire situation and
wants to avoid it.

For disfigured people, they too 
serially experience emotions related 
to their plight: Self Consciousness;
Conspicuousness; Anxiety; Rejection;
Embarrassment; and “feeling” Different.

Disfigured people inherently recognize
their changed appearance and its impact.
This makes them self-conscious. Likewise,
the way people react to them is palpably
different. So, disfigured people feel “like
they stand out/are shunned.” This creates
anxiety in general as well as during
third-party interactions. This also creates
a feeling of rejection as others seek to
avoid interacting and experiencing the
emotions outlined above. All of this leads
to the disfigured person feeling embar-
rassed about their situation and a pro-
found recognition they are different and
third-party interactions are permanently
altered.  

Loss of earnings capacity

The impact of disfigurement upon
one’s earnings is dramatic. Literature
establishes it can be as high as 13 per-
cent. Much of this stems from the analy-
sis above: the interaction between a dis-
figured person and a third party is pro-
foundly and fundamentally different. 

Literature establishes people com-
prehend less and retain less when listen-
ing to a disfigured person speak. The
audience becomes focused upon the dis-
figurement and either loses concentra-
tion or tunes out altogether. Literature
also establishes this is subconscious.
Scientific testing refuted participants’
claims they did not focus upon facial
scarring. Pupil-tracking software estab-
lished participants’ eyes did not move
about the disfigured person’s fashion in a
natural, predictable fashion. Rather, the
participants repeatedly returned to the
disfigurement. The subconscious nature
of this phenomenon helped rebut the
predictable defense argument discrimina-
tion laws would prevent impact on earn-
ings.

Impact on earnings is driven by
many variables: frequency of interaction
with third parties; frequency of interac-
tion with different third parties; any vari-
able compensation package dependent
upon sales; lateral moves; number of
steps on the career rung, etc. So, we had
Fatima assume a career path with greatest
likelihood for impact – Account Manager,

Damages, continued from Previous Page

See Damages, Page 10
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responsible for in-person sales calls.
While the sales force is the “face of the
company,” this face was going to have a
giant scar upon it. We then set about
marshaling evidence to establish the prej-
udice and loss Fatima would experience
in the role of Account Manager. 

Although Fatima’s employer refused
to divulge compensation package infor-
mation, we deposed former Account
Managers that worked for them who tes-
tified regarding their compensation
package. Industry personnel testified
Account Managers make “sales pitches”
to multiple personnel within a company,
including top executives to close a deal.
We also accessed industry Chat Boards
which listed compensation packages for
multiple employers in the Life Sciences
industry in various positions. We then
had witnesses validate Chat Board infor-
mation to lay foundation for reliance by a
forensic economist.

Dr. Etcoff testified Fatima would suf-
fer discrimination and economic loss
from her disfigurement at each stage of
the employment process: delayed hiring;
lower base pay; reduced commissions;
delayed lateral moves; and delayed
advancement. This impact stems from
innate, subconscious responses of third
parties. Dr. Etcoff had citations to copi-
ous literature to support her assertions.
Ultimately, Dr. Etcoff testified Fatima
would reasonably expect to suffer a 6-8
percent income loss throughout her
career. Given compensation packages for
Account Managers, this was in excess of
$200,000 over her work life. 

Psychiatric evaluation

Because Fatima was so full of life and
resilient, this incident did not throw her
into deep depression. Notwithstanding,
she did suffer. Initially, she was reluctant
and friends and family had to insist she
attend counseling. As she opened up, it
was apparent the profound effect this
incident had upon her. The psychiatrist
was then able to recount the impact with-
out Fatima appearing “whiney.”

The psychiatrist also testified regard-
ing future psychiatric treatment needs
and costs throughout life. In sum, she

explained Fatima was now a psychologi-
cal “egg shell.” Thus, foreseeable life
events such as loss of her parents and
other things would likely necessitate psy-
chotherapy that would otherwise be
unnecessary or shorter in duration. Thus,
we were able to establish the need for
future psychiatric care to further increase
economic loss.

Finally, the psychiatrist was able to
testify Fatima would suffer future general
damages from future encounters with
third parties. These predictable encoun-
ters and relationships were likely to be
impacted. Fatima would recognize it and
continue to suffer from “feeling” differ-
ent. 

Lay witness testimony 

To demonstrate the impact of the
disfigurement upon Fatima as well as
avoid her seeming “whiney,” we had
friends and acquaintances testify regard-
ing changes in her personality and anec-
dotal evidence of third-party reactions.
Universally, Fatima’s friends and family
explained she became extremely with-
drawn and self-conscious after the inci-
dent. She declined invitations to go out.
She was prone to crying. Each witness
also had compelling examples of nega-
tive third-party interactions: a young
child pointing at Fatima, causing her to
cry; people in Sri Lanka, where social
mores are different, asking her probing
questions about the scars; and people
either overtly staring at Fatima or seek-
ing to avoid her.

A boyfriend was prepared to testify
he and Fatima broke up because of her
insecurities about her appearance. No
matter what he did to reassure her that
he thought she was still beautiful, Fatima
still felt doubt. Friends testified Fatima
sought to avoid meeting new people, one
of her prior pleasures. She styled her
hair differently trying to cover her scars
and tried to position herself to avoid per-
ception of her scars. Fatima also pre-
ferred smaller, dimly lit environments. 

Future medical care costs 

Sri Lankans are predisposed to devel-
opment of thick, ropey scars. In addition,

Fatima’s biggest scar transected muscle
and was adjacent to nerves. So, plastic sur-
gery options were rather limited. In addi-
tion, none was likely to be successful in
materially improving the appearance.
Rather, subtle lipectomies could be per-
formed to ameliorate the prominence of
tissue above scar to provide a smoother
appearance. While this meant relatively
smaller future medical costs, future earn-
ings potential loss as well as future general
damages remained unaffected despite
inclusion of future medical care.

Fault to corporate defendant

In any dog bite case, the owner is
strictly liable. Jurors are naturally
inclined to assign the lion’s share of fault
to the dog owner. As was said earlier, and
owing to Prop 51, assigning a large per-
centage of blame to the corporation was
vital to recovery. General damages were
sure to be extraordinary, but we feared
that only a small percentage would fall
upon the corporation, minimizing recov-
ery.  We had to change this.

Evidence showed the apartment
complex violated its own rules by allow-
ing this particular breed of dog. This 
was a safety rule – the decision to ban
German Shepherds and other large
aggressive dogs with the reputation for
inflicting severe injury. From there, it was
necessary to establish the corporation
had an ongoing duty to remove the dog
during the seven-month tenancy before
the incident. 

Discovery revealed industry standard
to provide apartment employees reduced
market rents to have them on premises
and nearby at all times. The dog owner
routinely walked his dog through the
lobby and near the rental offices provid-
ing additional opportunity for corporate
intervention to avoid the incident.
Discovery also established multiple profit
motives: the corporation enjoyed the
rent; the rental agent received a commis-
sion for each approved application; and
the property manager’s compensation
was tied to profitability of the complex. 

Finally, the corporate owner initially
amended its rules to allow pets following

See Damages, Page 12
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the Dot-Com crash in order to recruit
and retain new apartment tenants.
Combined, we had motive and the
ammunition to argue the corporation

had many months and many opportuni-
ties to prevent this incident. The argu-
ment followed that each failure increased
the proportionate fault. 

Punitive damages

Once we established the safety rule
behind banning certain breeds of dogs, it
was easy to argue a violation was con-
scious disregard. The corporation had to
explain why it primarily chose to prohibit
large, aggressive breeds with propensity
to inflict severe injuries. The low-level
corporate personnel admitted this early
on – it was to avoid serious injury to ten-
ants as well as any of their visitors and
indeed anyone at the complex. From
there, the “Managing Agents” were
unable to avoid similar admissions. So,
on the eve of trial, we moved to amend
to add a claim for punitive damages.
Despite case law directly on point that
the landlord had no liability (Chee v.
Amanda Goldt Property Management, (2006)
143 Cal.App.4th 1360), we reached a
confidential settlement during the sec-
ond day of jury selection. 

Conclusion

Be creative and relentless in pursuit
of damages theories. Consider consulta-
tions with experts in obscure fields.
Marshal evidence to support your claims
with an eye towards avoiding the percep-
tion that plaintiff is overreaching or
“whiney.” Be mindful of comparative
fault arguments to minimize impact of
Prop 51. Do not be deterred by difficult
cases. You and your clients will be
pleased with the results. 

Michael E. Gatto is a
Trial Team Leader at Rains
Lucia Stern, PC. Michael
has tried over 100 jury trials
and specializes in cases
involving complex liability
and medical issues. Michael
has practiced for over 
20 years and is licensed in
both California and Arizona.
Mgatto@rlslawyers.com. 
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BY JAMES E. MILLS

Oftentimes an economist is able to
readily discern the economic damages in
a case. If a career plumbing employee
has been profoundly injured and can no
longer work, the damages calculation will
be relatively straightforward. The plain-
tiff will usually have several years of pre-
injury W-2 forms to evidence their earn-
ings. If they were part of a union, docu-
mentation can be obtained with which to
value their fringe benefits. Since they are
profoundly injured it is clear to an aver-
age person that there will be no mitigat-
ing earnings. 

But what about the case where the
injury is less severe? How can the dam-
ages be ascertained – if there is any loss at
all? In cases where the damages are less
obvious, the economist or accountant will
often need to work in concert with other
experts in order to assess the damages. 

Before discussing examples of such
situations, it is important to define the
damages which are being estimated. In
this discussion the concept is lost earn-
ing capacity. California jury instructions,
in CACI 3903D (Judicial Council of
California, Civil Jury Instructions, Fall
2015 Edition) state: “The loss of [name
of plaintiff]’s ability to earn money.”
3903D further states “To recover dam-
ages for the loss of the ability to earn
money as a result of the injury, [name 
of plaintiff] must prove the reasonable
value of that loss to [him/her]. It is not
necessary that [he/she] have a work his-
tory.” 

Under Sources and Authority for
this instruction, Hilliard v. A.H. Robins Co.
(1983) 148 Cal.App.3d 374 instructs

“The test [for lost earning capacity] is not
what the plaintiff would have earned in the
future but what she could have earned…”
(emphasis added). Having defined earn-
ing capacity, the examples below illus-
trate how capacity is estimated in a vari-
ety of case settings.

The injured child with no
working experience

Consider a child who experienced
shoulder dystocia during birth. As a
result she had experienced a winging
effect with her scapula on one side. She
had no brain damage or reduction in
mental capacity. Since she was still a
minor she had no pre-injury or post-
injury earnings that could be used as a
guide. In this case a vocational (rehabil-
itation) expert opined that, at all levels
of education, this child would be
excluded from certain types of employ-
ment due to her shoulder injury. This,
in turn, would result in a percentage
reduction in her future earning 
capacity. 

There was no question that she
would be able to attain any level of
education that she would have been
able to accomplish but for the injury.
In addition, the rehabilitation expert
showed that, with higher levels of edu-
cation, the economic damages would
diminish. This was because fewer occu-
pations would involve physical work as
the level of education increased. In this
case the economist calculated the dif-
ference in earnings for each potential
level of education (high school gradu-
ate, associate degree, etc.). It was then
up to the jury to decide what the prop-
er educational attainment level for this
child would have been, but for her

injuries, in order to choose the proper
level of damages. 

There are numerous situations
wherein a child or young adult is
injured who has yet to establish a career
and/or an earnings history. In many of
these cases educational attainment data
from the U.S. Census Bureau is a help-
ful guide for earning capacity figures.
Here the economist may not need to
rely on opinions from another expert. If
it is clear that the child will never work,
then the calculation is a matter of
choosing the pre-injury range of educa-
tional attainment. In a case where the
young person will still have a residual
earning capacity, the economist will
need input on what that is in order to
complete the analysis. Generally this
input will be from the vocational reha-
bilitation consultant.

Impaired earning capacity for
the self-employed

• The business partner
If the injured person is a partner in

their own business, there are several
potential points of view from which to
calculate the loss. The first question an
economist may ask is who is claiming the
loss: the person or the business entity?
(Here we will only examine losses to the
person.)  

Consider first the partner who can
no longer do the physical part of their
business but can still perform all man-
agement functions. An example could be
a landscaping company owner. Perhaps,
pre-injury, the plaintiff met with clients
to bid jobs, did bookkeeping and human
resources functions, and performed on-
site work. Now injured, a physician has

See Lost Earning Capacity, Page 16

Issues in assessing future
lost earning capacity 
A look at situations where assessment of lost
earning capacity is not straightforward
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opined that the physical work that the
plaintiff used to do is beyond their safe
post-injury restrictions. In this case the
partner can hire someone to replace that
physical labor they can no longer do.
The cost of the replacement labor (wages
and benefits) would be a valid method of
calculating the economic damages of the
plaintiff. 

The same could be done for the
injured co-owner in a family restaurant.
A mild traumatic brain injury has left the
plaintiff forgetful, and sometimes unsafe.
He gets in the car to run an errand and
ends up several towns away without being
able to explain why.  He can go to the
restaurant but simply cannot function in
the job. As with the landscaping business,
a replacement worker, in this case a

restaurant manager, can be hired to
replace what the plaintiff can no longer
do. Again, the damages would be the
wages and fringe benefits of the hired
worker. It may be necessary for a voca-
tional expert to opine as to exactly what
tasks done by the injured co-owner must
be replaced, as well as what the local
wages would be for the replacement
worker.
• The sole proprietor

Another situation for a self-
employed person is someone who is no
longer able to perform the job func-
tions at all – management functions or
physical labor. If records are available
that demonstrate their pre-injury earn-
ing capacity, those can be relied upon.
But those records are not always avail-

able. This does not mean that an earn-
ing capacity analysis cannot be complet-
ed. It may be wise, in a case like this, to
hire a vocational rehabilitation expert
to lay the foundation for the lost earn-
ing capacity damages. The vocational
expert can interview the plaintiff to
ascertain their pre-injury skills and
experience. Then they can opine as to
the local wages or earnings of persons
with that skill set. From here the econo-
mist can perform the present value loss
analysis.

Another example in which the
impact of the injury is not readily obvious
is the case of a cabinet maker who has
lost a finger. It could be that the injured
person would be able to return to their

See Lost Earning Capacity, Page 18
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usual employment and suffer no future
reduction in earning capacity. But what if
the cabinet maker has an exposed nerve
and will require further surgeries? In this
case it is difficult for an economist to esti-
mate damages without additional input
from other experts. 

Can the plaintiff return to work in
his usual occupation? If not now, will he
be able to in the future? And if not at
all, what can he do in the alternative to
mitigate his losses? This is another case
in which the input of a vocational reha-
bilitation expert will be of assistance.
That person can work with medical
experts to assess the probability of the
exposed nerve being resolved, and what
period of time that recovery will take.
From there the rehabilitation expert can
opine as to how long it will take for the
plaintiff to return to pre-injury employ-
ment, or if he can’t, what he can do in
the alternative. Of course the rehabilita-
tion expert can also opine on needed
schooling or retraining (if it is needed)
and the cost and length of time needed
for such training. It is after these pieces
are in place that the economist can esti-
mate the damages associated with the
injuries.

Estimating without a vocational
rehab expert

There may be cases wherein an
injured plaintiff has suffered a loss of
earning capacity and a vocational reha-
bilitation expert is not deemed neces-
sary by the attorney. If a construction
worker is restricted in their movements,
what is their loss of earning capacity?
Suppose they can no longer lift their
hands over their shoulders. If the con-
struction job is analyzed by where the
work is done relative to the worker’s
mobility, a loss of capacity could be
estimated. 

Assume that one-third of work is
“low work,” flooring, electrical outlets,
etc.; one-third of the work is in front of
you, framing wallboard, light switches,
etc.; and one-third is “high,” ceilings,
light fixtures, etc. Under these assump-
tions one could conclude that if the
worker cannot lift his arms above his

shoulders, and is precluded from
“high” work, they have lost one-third
(33 percent) of their earning capacity.
There are some caveats here. What if
work is “low,” but involves reaching (for
example, working under a sink)? Will
the injured worker be able to do that
work with their injury? Can the person
do “high” work if they are on scaffold-
ing or a ladder?  Importantly, if the
worker can only do two-thirds of the
work, what employer is going to hire
them? In other words, is a 33 percent
post-injury capacity reduction really a
100 percent capacity reduction because
the worker won’t be able to compete
with uninjured workers? An economist
can make calculations based on
assumptions given by the attorney who
hires them, but it is outside of their
area of expertise to opine on questions
like this. 

Was a promotion on the horizon?

Then there is the matter of the
injured or deceased person that was on
track for a promotion or job change. We
have their past earnings history, but that
was to have changed shortly after their
injury. How can this be measured?

The economist will want to know
the probability of the promotion, the tim-
ing, and the difference in compensation.
Often, this information is available from
the employer. The economist can talk to
that person or review their deposition
transcript. It is important in these cases
to get a sense of the probability of the
job change. Was it imminent, or perhaps
already offered? Are there other exam-
ples with the same employer or industry
of the timing for this kind of change? Is
the employer willing to validate these
assumptions? 

It may be that the employer can’t,
or won’t, participate in this process.
These may be cases in which an execu-
tive recruiter (headhunter) with special
knowledge of the market is retained.
Similar to the role of the vocational
expert, the headhunter reviews the
injured person’s education, experience
and job history. They can then opine as
to the plaintiff ’s potential value in the

job market. In a case where the timing is
unclear, it may be better to estimate two
loss streams, one with and one without
the promotion. Then the trier-of-fact
can determine, after hearing all witness-
es and seeing all evidence, which was
the more probable outcome for the
injured party.

Losses after a wrongful
termination

The question of continuing losses
can also be challenging in wrongful ter-
mination cases. Consider the case
wherein a plaintiff claims they were
wrongfully terminated and has since
gained employment elsewhere. In cases
like this there may be a short period of
earnings loss if the plaintiff finds similar
employment at the same level of com-
pensation. 

Other times, the combination of
wages and benefits at the pre-termina-
tion job was higher than that of the
post-termination job. Assuming no
other changes, the damages calculation
is relatively straightforward: it is the dif-
ference between the total value of com-
pensation (wages and fringe benefits),
pre-termination less post-termination.
There are, however, those cases wherein
the plaintiff is not able to find new
employment. After what period of 
time will it be assumed that the 
plaintiff will not find similar work 
again in the future? Is their age and
education level going to work against
them in finding future employment?
Are they working in a field wherein
once terminated they have little hope 
of finding the same work due to a 
damaged reputation? 

If the plaintiff has sought employ-
ment after termination, have they done a
thorough job of this – in other words –
what constitutes a reasonable and dili-
gent job search? These are questions that
are outside of the area of expertise of the
economist. An employment expert can be
helpful in these cases to lay this founda-
tion. Of particular interest will be that
expert’s opinions regarding the likeli-
hood of reemployment in the plaintiff ’s

See Lost Earning Capacity, Page 20
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pre-termination field or occupation, and
at what level of earnings. The employ-
ment or vocational expert can also opine

as to the effects of long-term unemploy-
ment. Bureau of Labor Statistics data
show that after extended periods of

unemployment workers exit the labor
market – they are unable to find employ-
ment. The employment expert can opine
as to the likelihood or probability of
reemployment, and discuss issues such as
how employers view long periods of
unemployment in their assessment of job
candidates. 

Conclusion

The role of the forensic economist
can be twofold. First, to estimate the
present value of the future damages
claimed. When this includes lost earning
capacity, all aspects of pre-injury capacity,
as well as post-injury capacity, need to be
considered in order to produce as accu-
rate an estimate as possible. The second
is to explain to a trier-of-fact what the
elements of damages are and how we
arrived at the present value for those
damages. Oftentimes outside experts
such as physicians, life care planners and
vocational rehabilitation experts lay the
foundations that the economist will use
in assessing the economic damages.

James A. Mills has been a Senior
Economist with Robert W. Johnson &
Associates since 2002. He holds a Master of
Arts degree in Applied Economics from San
Jose State University, a Bachelor of Arts
degree in economics from Santa Clara
University, and an accounting certificate from
the University of California, Berkeley,
Extension. He has consulted on a variety of
cases involving punitive damages, wage loss,
lost profit, and lost investment income. He has
testified at deposition and trial in personal
injury, wrongful death, punitive damages,
financial fraud and marriage dissolution
cases. He has been admitted as an economic
expert in state courts in California, Oregon,
Nevada and Washington.
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BY GERALDINE WEISS

       Reflex sympathetic dystrophy (RSD),
also known as complex regional pain syn-
drome (CRPS), is a complex, chronic-
pain syndrome that can affect any part of
the body. It typically manifests in the
extremities – hands, feet, arms, legs,
shoulders or knees. It has been known by
various names including algodystrophy,
Sudeck’s atrophy, causalgia, and sympa-
thetically-maintained pain.

How long has it been around?

       Over a hundred years. This syn-
drome has been recognized since the
Civil War when a Dr. Mitchell noticed
that soldiers who did not sustain the loss
of a limb but had a direct impact by a
cannon ball or a blow sustained episodes
of severe pain. There was observed vaso-
constrictive and vasodilating effects on
the blood vessels which caused pain of
such magnitude that some of the patients
considered suicide. 
       In 1994, a consensus group of pain-
medicine experts gathered by the
International Association for the Study of
Pain (IASP) agreed on diagnostic criteria
for reflex sympathetic dystrophy (RSD)
and causalgia, and renamed them com-
plex regional pain syndrome (CRPS)
types I and II, respectively. These desig-
nations were determined by the type of
inciting event, rather than by any differ-
ences in clinical presentation or patho-
physiology.

What is type 1 versus type 2?

       CRPS type1 may be caused by a
noxious event, such as a crush of soft tis-
sue but shows no discernible nerve
injury, just the pain and other signs that
arise after a physical injury or other
trauma. Typically there may be damage
to the tiny nerve fibers responsible for

transmission of information relating to
pain sensation. 
       CRPS type 2 is characterized by the
presence of a defined nerve injury and
known or identifiable evidence of injury
to the nerves, for example, a trapped or
severed nerve, a spinal-cord injury or
stroke triggering the condition. 
       Both types demonstrate continuing
pain, allodynia, or hyperalgesia that is
usually disproportionate to the inciting
event.

What does it look like?

       Ugly. The affected limb looks swollen,
discolored, sweaty, has decreased range of
motion, may have a tremor. Nails grow
hard and ridged. Course hair may sprout
from limb. The texture of the skin may be
shiny and thin. Show the jury photo-
graphs of flare-ups. An acute flare-up 
is truly shocking when you compare an
unaffected to an affected limb. 

What does it feel like?

       Painful. Talk to your client. He or
she is probably experiencing some if not
all of the following symptoms. Help your
client to verbalize how it feels so the jury
can visualize the pain and incapacities.
       (1.) Severe, chronic pain often
described as stinging or burning. Typical
are sensory abnormalities such as pain
due to a stimulus which does not normal-
ly provoke pain (allodynia — for example
the misperception of a stimulus like tepid
water splash causing sharp hot flashes or
feeling like ice shards) or increased sensi-
tivity to stimuli (hyperesthesia − for
example stroking an arm does not feel
like gentle touch but like sharp pain). For
some people, this pain remains chronic
and unremitting.
       (2.) Evidence of edema, changes in
skin blood flow revealed by color changes
and skin temperature changes. In the

acute phase, the limb is often warm and
increases in sweating (hyperhidrosis). In
the chronic phase there is atrophy, blue-
ness, coldness and cyanosis of the nail
beds which become cracked or linear due
to the lack of blood flow.
       (3.) Your client probably has physical
disabilities and limitation of movement
which may be accompanied by 
tremor.
       (4.) All of these symptoms impair
quality of life leading to depression, fear,
anxiety and probably anger over why this
happened. Sometimes relentless pain can
make someone think suicidal thoughts.

Why did your client develop
this?

       Your client would have had a causal
injury that triggered an immune response
leading to the inflammatory symptoms of
redness, warmth, and swelling in the
affected area. For this reason, it is
believed that CRPS may represent a dis-
ruption of the healing process. Even in
cases involving an injury only to a finger
or toe, pain can spread to include the
entire arm or leg. In some cases, pain can
even travel to the opposite extremity.
Women develop it more often than men.

How is it diagnosed?

       How RSD/CRPS is diagnosed is
based on factors such as signs/symptoms,
physical examination, special diagnostic
tests, and sympathetic nerve blocks.

How do you treat it?

       It is incurable. However, if this dis-
ease is caught early enough in its course,
it stands a much greater chance of being
put into remission. Sadly, many patients
report the disease coming back months
or years later from a second injury. That
injury can be in a totally different place

Chronic Pain: RSD or CRPS
The complex yet presentable world
of Regional Pain Syndrome
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or the same place. It can even be many,
many years later. Because currently there
is no known cure, treatment is aimed at
controlling and reducing the severity of
the symptoms:
       (1.) Drugs. Standard first-line med-
ications are usually the initial drugs of
choice for the management of RSD/
CRPS pain. Alternative medications may
be prescribed for patients whose pain
does not respond adequately to first-line
medications.
       (2.) Functional rehabilitation of the
affected limb using modalities such as:
physical therapy; occupational therapy;
vocational therapy; and recreational
therapy.
       (3.) Interventional procedures for
severe RSD/CRPS pain that does not
respond to pain medications include:
nerve blocks; chemical and surgical sym-
pathectomy; spinal-cord and peripheral-
nerve stimulation; and implantable
spinal pumps. If a patient shows
improvement from blocks, a surgically-
implanted pump can be inserted. But
sometimes this can lead to complications,
or it may stop working and have to be
removed.
       (4.) Managing the psychological
aspects of RSD/CRPS including: cogni-
tive behavioral therapy; biofeedback;
relaxation therapy; and counseling and
education.

What else to tell the jury?

       Apart from the horror of ongoing
pain, an engorged and discolored limb
and a possible lifetime of periodical
invasive and possible surgical interven-
tions and never-ending drug use,
RSD/CRPS erodes quality of life.
Communicate to the jury how your
client is trying to make the best of his or
her pain (and probably physically and
emotionally) impaired life. Discuss how
difficult it has become to perform simple
activities of daily living we take for
granted. Discuss employment issues
which may include inability to properly
perform at work, job loss and frequent
absences. Discuss social issues, such as
missing family activities or not being
able to participate in outings with

friends. Share painful personal issues,
such as a diminished sex drive and loss
of self-esteem. Share how it feels living
with an incurable illness which may one
day spread throughout the body. 

What will the defense say?

       Your client had a preexisting condi-
tion. Your client is not really ill. Your
client is a malingerer. Your client is exag-
gerating. Your client is psychologically
unbalanced. Your client has not treated
and therefore has contributed to the 
condition. 

How to handle this?

       Carefully screen prior medical
records and limit access if appropriate.
Document the treating doctor’s objec-
tive findings including color change
and temperature change. Document
your client’s limb’s color changes and
swelling.
       Make sure that any sub rosa surveil-
lance does not contradict testimony.
Keep an eye on your client’s treatment
and communicate with the doctors if 
necessary. Find a good expert who can
properly present the severity of this 
syndrome. 
       Educate yourself so that you can 
educate your client. Together you can
educate a jury about this serious and
incurable condition. 

Geraldine Weiss is an
associate at the Law Offices
of Michael J. Piuze, Los
Angeles, which specializes in
major personal injury cases.
She has been involved in
several record-breaking ver-
dicts ranging from civil
rights violations to tobacco

litigation. She was educated in England and
obtained her undergraduate degree from the
University of Cardiff in Wales. After moving
to the States, she received her J.D. from
Whittier Law School. She has served on the
Board of Governors for CAALA. She was 
also on the Board of Governors At Large 
of CAOC.
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BY VICTOR GEORGE

The tort-feasor takes the injured
plaintiff as she is found. If, by reason of
some pre-existing condition, the victim is
more susceptible to injury, the tort-feasor
is not thereby exonerated from liability.
(Rideau v. Los Angeles Transit Lines, (1954)
124 Cal.App.2d 466.) This type of highly
susceptible plaintiff is commonly known as
an “eggshell plaintiff.” The eggshell-plain-
tiff doctrine applies to all areas of the law –
intentional torts, negligence, strict liability,
and criminal law. It protects the rights of a
plaintiff whose pre-existing fragility makes
them particularly susceptible to injury. As a
matter of public policy, courts refused to
allow defendant to rely on a plaintiff ’s 
pre-existing conditions to escape liability.
When representing an eggshell plaintiff,
the goal is to persuade the jury that the
defendant’s actions were the proximate
cause of aggravating a prior condition to
maximize any damages award.

Plaintiff’s burden

Plaintiff must demonstrate that the
defendant’s conduct was the cause of, or
at least a substantial contributing factor
to, the harm. From the outset, an attor-
ney should adequately plead that the
plaintiff has a pre-existing condition that
made him susceptible to the harm caused
by defendant’s wrongful conduct. 

Any pre-existing weakness or medical
condition bearing on the injury should be
fully disclosed and carefully explained.
This is true whether at the early stages of
litigation or at trial. Using the opening
statement at trial is an essential opportu-
nity for plaintiff ’s counsel to give an effec-
tive, persuasive description of the plain-
tiff ’s pre-existing condition before defen-
dant is allowed to condition the jurors to
believe that plaintiff is seeking undeserved
compensation. Also, when a plaintiff has a

pre-existing mental condition, it is neces-
sary to distinguish between aggravated
emotional distress caused by defendant’s
tortious conduct and emotional distress
that would have arguably developed
regardless of the defendant’s action due to
plaintiff ’s pre-existing mental illness.

Role of experts

Experts are an absolutely essential tool
to explain the causation between the normal
harm that may have occurred compared to
the aggravation of a plaintiff ’s pre-existing
condition. Independent doctors, forensic
psychiatrists, and psychologists should
review all available documentary evidence
concerning a plaintiff (i.e., treatment notes,
medical and employment records, deposi-
tion transcripts, and thorough psychological
test data) in order to assess any potential fac-
tors that may cause or contribute to aggra-
vating plaintiff ’s physical impairments and
mental disorders. An expert retained in an
eggshell-plaintiff case should be used to
explain rather than advocate, and to provide
to the trier of fact an adequate explanation
to distinguish additional damages caused by
pre-existing factors. 

To determine all potential causation
factors that may account for some or all of
an eggshell plaintiff ’s aggravated physical
and psychological damage, comprehen-
sive psychological and psychiatric investi-
gation by the defense (including the
defense medical examination) should be
routinely permitted to allow and obtain all
of the facts, not just those facts that the
plaintiff wishes to voluntarily reveal. 

Jury instructions

Jury instructions must be used to
reiterate to the jury that defendant is
liable for the aggravation of a pre-exist-
ing condition, and that damages must be
given according to plaintiff ’s pre-existing
condition and susceptibility. There are

two jury instructions in CACI that are
imperative to a counsel representing
plaintiff with a pre-existing injury. 

First, CACI 3927, Aggravation of Pre-
existing Condition or Disability, man-
dates the jury that it “must” find the
defendant liable if his or her conduct
aggravated the plaintiff ’s condition: 

If [name of plaintiff] had a physical
or emotional condition that was made
worse by [name of defendant]’s wrong-
ful conduct, you must award damages
that will reasonably and fairly compen-
sate [him/her] for the effect on that
condition.

Second, CACI 3928, Unusually
Susceptible Plaintiff, addresses the fact
that although an eggshell plaintiff may
have suffered more damage than a
healthy person, she must still receive
damages that would reasonably and
fairly compensate them for damages
caused by the defendant.

You must decide the full amount of
money that will reasonably and fairly
compensate [name of plaintiff] for all
damages caused by the wrongful con-
duct of [name of defendant], even if
[name of plaintiff] was more suscepti-
ble to injury than a normally healthy
person would have been, and even if a
normally healthy person would not
have suffered similar injury.

These jury instructions are vital and
should always be given when counsel rep-
resents an eggshell plaintiff. Not only do
these jury instructions empower the jury
to find defendant liable and adequately
award damages, they further compel the
jury to consider the susceptibility of an
eggshell plaintiff.

Hypotheticals

• Pre-existing physical conditions:
1. Plaintiff drove a small tow truck

north on Main Street toward 23rd Street
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in Los Angeles. The weather was clear
and the street dry. Before reaching 23rd
Street, he had driven for four or five
blocks in the lane of traffic next to the
center of Main Street, in which lane
there were tracks of defendant Los
Angeles Transit Lines. When he reached
23rd Street he stopped in obedience to
a traffic signal. About eight or ten sec-
onds later and before the traffic signal
changed from “Stop” to “Go,” his truck
was struck in the rear by one of the
defendant Transit Lines’ northbound
streetcars operated by defendant
Adams. Plaintiff was severely injured,
including an aggravation of a pre-
existing spondylolisthesis of the fifth
lumbar vertebra.

2. Plaintiff Jordan was working as a
switchman for Santa Fe on January 28,
2006. He was closing a gate at Leaseway
when it fell and landed on top of him. 
He was diagnosed as suffering from a
derangement of a disc, but his doctors also
discovered that he had spondylolysis and
spondylolisthesis, a pre-existing condition
that made him more susceptible to back
injury. Plaintiff sued Santa Fe and
Leaseway for negligence under the Federal
Employers’ Liability Act, 45 U.S.C. § 51 et
seq. At trial, Jordan presented the medical
testimony of his treating doctor. The doc-
tor testified that Jordan’s low back and left
leg pain were caused by the accident hav-
ing aggravated the pre-existing spondylol-
ysis and spondylolisthesis.

• Pre-existing mental conditions: 
1. Catherine, a seven-year-old girl,

and her sister were playing near their
home. A Doberman Pinscher named
Satan owned by defendant entered
Catherine’s yard and attacked her. She
suffered multiple severe bite wounds on
her face and shoulders. Despite correc-
tive surgery, she is permanently scarred
and sustained damage to sensory nerves.
In addition, the district court found that
she “suffered great pain during and
after the attack and faces the prospect
of further psychological and psychiatric
treatment.” The court found that the
$85,000 award for “psychiatric treat-
ment” alone was warranted even though
Catherine’s unstable family situation was
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BY DANIEL H. ROSE

In wrongful death cases in which a
Medi-Cal or Medicare recipient received
medical treatment for their final injury
or illness, the tortfeasor’s liability insurer
will almost always insist, as a precondi-
tion of payment of any settlement pro-
ceeds, that it be provided with a written
statement from Medi-Cal and Medicare
identifying their interest, or disclaiming
their interest, in the settlement proceeds. 

While resolving Medi-Cal and
Medicare liens in injury cases can take sev-
eral months or more, be hotly disputed,
and be a source of great anxiety for attor-
neys and their clients who eagerly await
their settlement funds, written dis-
claimers of Medi-Cal’s and Medicare’s
interests in wrongful death settlements can
be obtained in a matter of weeks if the
claim and the lien interests are handled
with care. If the attorney begins the
process long before the claim is settled,
the insurer will be in a position to
promptly disburse the settlement funds
following settlement. Here’s how.

The claim must explicitly be for
wrongful death only

Medi-Cal and Medicare will readily
disclaim any interest in the settlement
proceeds only if the claims being settled
are clearly for wrongful death only and 
do not include a survival claim (CCP
377.34), a claim by the decedent’s estate,
or any claim for medical expenses. 

Regarding Medi-Cal, the Supreme
Court in Fitch v. Select Products Co. (State
Dept. Of Health Services) (2005) 36 Cal.4th
812, held that, because medical expenses
for treating the decedent’s final illness or

injury, including compensation for med-
ical services provided to the decedent by
Medi-Cal, are not recoverable in a wrong-
ful death action, a Medi-Cal lien may not
be asserted in a wrongful death action.

Medicare follows its own internal
guidelines which provide that where, as
in California, the State’s wrongful death
statute does not provide for the recovery
of medical expenses, Medicare will not
assert a right to any of the settlement
proceeds. The Medicare Secondary Payer
(MSP) Manual, Chapter 7 – Contractor
Recovery Rules, section 50.5.4.1.1 –
Wrongful Death Statutes, states in part:
“Wrongful death statutes are State laws
that permit a person’s survivors to assert
the claims and rights that the decedent
had at the time of death. . . . When a lia-
bility insurance payment is made pur-
suant to a wrongful death action,
Medicare may recover from the payment
only if the State statute permits recovery
of the deceased’s medical expenses.” 

In Bradley v. Sebelius (11th Cir. 2010)
621 F. 3d 1330, where claims by the
decedent’s estate and the survivor’s
wrongful death claims were brought and
settled together pre-litigation, the Court
of Appeal held that Medicare could seek
reimbursement only from the portion of
the settlement apportioned to the estate,
and not from the settlement proceeds
apportioned to the survivors’ wrongful
death type claims.

Decision time: Forgo the
survival action?

The attorney must therefore decide
at the outset whether the potential net
recovery for the clients, taking into
account likely medical liens, warrants a

survival action or should be limited to
solely a wrongful death claim. If survival
or estate claims are brought, a morass of
issues will be raised with respect to Medi-
Cal’s and Medicare’s lien interests, which
can take a very long time to resolve.

If the claim being brought is solely
for wrongful death, the attorney must be
clear from the beginning, in all corre-
spondence with insurance claims repre-
sentatives, that the clients do not include
the estate, that the claims being brought
are solely for wrongful death, that no sur-
vival action is being brought and, at the
risk of being redundant, explicitly state
that no claim is being made for medical
expenses. 

While it is possible to obtain Medicare’s
disclaimer of interest in a case settled pre-
litigation, practically speaking the only
way you will be able to obtain such dis-
claimer in a reasonable amount of time
and without engaging in Medicare’s
lengthy scrutiny of your claim and the set-
tlement documents, is to file (but not
serve) a wrongful death complaint. The
attorney should alert the claims rep ahead
of time regarding the filing, explaining
the reasons for doing so, and obtain the
claims rep’s approval.

Drafting the complaint

The complaint must be drafted 
very carefully: Entitle the complaint
“Complaint for Damages for Wrongful
Death (C.C.P. 377.60 and 377.61);” Label
the cause of action “Wrongful Death;”
explicitly allege “This lawsuit is solely a
wrongful death action brought by each
plaintiff solely on their own individual
behalf pursuant to California’s Wrongful
Death Code of Civil Procedure sections
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a pre-existing condition that should
have caused her a future need for a psy-
chologist or a psychiatrist. 

2. Patricia, a past victim of sexual
abuse, worked as an elementary school

teacher. The principal of the school
where she taught began making sexual
jokes in front of Patricia at the beginning
of one school year. After Patricia told the
principal that the jokes make her uncom-

fortable, he told her to “lighten-up” and
continued his crude behavior. He later
would make comments on Patricia’s out-
fits and tell her that his wife and he were
swingers. This behavior continued over
several years until the principal attempt-
ed to sexually assault Patricia after a staff
meeting. Patricia went on leave the next
day. Patricia’s re-victimization led to an
aggravation of her depression, post-
traumatic stress disorder, and anxiety.
The jury found that Patricia’s past sexual
abuse was a pre-existing condition that
was exacerbated by the principal’s con-
duct.

Conclusion

Jurors understand human fragility,
and that some victims already have physi-
cal and/or mental issues. Not all plaintiffs
are perfect before the incident that
brings about litigation. These pre-existing
issues do not give the defendant a license
to further injure the plaintiff. It is clear 
that even though a plaintiff without a
pre-existing condition would probably
have suffered less injury, it does not
exonerate the defendant from the added
liability. An attorney representing an
individual with a pre-existing condition
must be certain to make the pre-existing
conditions absolutely clear to the jury
from the outset, and seek extensive dam-
ages available to adequately compensate
an eggshell plaintiff.

Victor George founded
the five-attorney Law
Offices of Victor L.
George in Los Angeles in
1989. He was awarded the
2005 Trial Attorney of the
Year for CAALA, having
been nominated (2002-2007,
2010, 2011) for that honor.
He was nominated as 2012 National Trial
Attorney of the Year by Public Justice. For the
eighth time, he is on the “Top 100” Southern
California Super Lawyers list. He is on both
the CAOC and CAALA Board of Governors.
His many jury trial verdicts include both per-
sonal injury and employment law trials.
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Obtaining Medi-Cal’s and
Medicare’s written disclaimer
of lien in wrongful death cases 
Dispensing with these liens is much easier and faster
in wrongful death claims than in survival claims



377.60 and 377.61. No claim is being
made for medical expenses or for any
damages suffered by decedent. No claim
is being made on behalf of decedent or
any estate of decedent or as the personal
representative of decedent or any estate.” 

Allege the damages suffered as
“pecuniary and non-pecuniary loss result-
ing from the loss of society, love, comfort,
attention, services and support of dece-
dent, and memorial, funeral, and burial
expenses, incidental expenses, and other
damages.” 

In the prayer: “For wrongful death
damages, costs, prejudgment interest,
and such other relief as the court may
deem proper.”

It is also important to make sure that
the settlement agreement/release is not
worded in a way which explicitly provides

for your client’s release of claims for
medical expenses or survivor or estate
claims as consideration for the settle-
ment, which will understandably take
some skill in negotiating. The CMS
Region 9 MSP regional coordinator, who
governs the unit that decides these mat-
ters in California cases, has reportedly
expressly indicated that in some cases
such settlement documents may be exam-
ined in order to determine Medicare’s
interests. In the unpublished California
Court of Appeal case of Shewry v. Pasternak
(2011 WL 1362122), the terms of the
release were explicitly considered in
determining Medi-Cal’s lien rights. In
Bradley v. Sebelius (11th Cir. 2010) 621 
F. 3d 1330, the terms of the settlement
were considered in determining
Medicare’s lien rights. 

Fast-tracking the process

Implementation of the following
process can shorten to a matter of weeks
the time it takes to obtain Medicare’s and
Medi-Cal’s written disclaimer of interest
in your clients’ wrongful death claim/
settlement. 
• Medi-Cal

Open up a DHCS case by complet-
ing a personal injury online form submis-
sion at DHCS.ca.gov/PI. Then promptly
send to the Department of Health Care
Services (DHCS) (Third Party Liability
and Recovery Division, Personal Injury
Unit) a letter urgently requesting written
confirmation that Medi-Cal has no lien
or reimbursement rights with respect to
the wrongful death claim being brought
by your clients. In that letter, emphasize
that, as set forth in the filed Complaint,
the family’s claims are solely for wrongful
death pursuant to California’s wrongful
death statutes CCP 377.60 and 377.61,
no claim is being made for medical
expenses, that under CCP 377.61 claims
for medical expenses are prohibited from
being asserted in a wrongful death claim,
and explain that the Supreme Court held
in Fitch that a Medi-Cal lien may not be
asserted in a wrongful death action. 

Enclose with the letter a copy of the
complaint, a HIPAA-compliant authoriza-
tion signed by decedent’s next of kin,
and a copy of the death certificate. In
order to obtain a disclaimer expeditious-
ly, I recommend contacting the Medi-Cal
Unit Chief (email me for contact infor-
mation) expressing some urgency and
kindly asking for assistance: For example,
the clients need to be assured of zero
liens before they will agree to the insur-
er’s time-limited settlement offer. When 
I did so, the Unit Chief allowed me to
send the above-described letter and
materials directly to him via email and 
he issued Medi-Cal’s disclaimer to me
the following week.
• Medicare

Open a case with CMS (I did so by
calling). Then promptly fax a letter
addressed to Medicare NGH Plan and
MSPRC (the address for which at least as
recently as October 2015 was P.O. Box
138832, Oklahoma City, OK 73113,
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MSPRC Tel 855-798-2627, Fax 405-869-
3309) urgently requesting written confir-
mation that Medicare has no lien or
reimbursement rights with respect to the
wrongful death claim being brought by
your clients. 

In that letter, set forth the same
exposition of California law described
above re: Medi-Cal and in addition state
that it is your understanding that,
accordingly, Medicare may not assert 
any lien, subrogation or reimbursement
rights with respect to your clients’ 
claims and settlement, footnoting the
text of the Medicare Secondary Payer
(MSP) Manual, Chapter 7 – Contractor
Recovery Rules, Section 50.5.4.1.1 –
Wrongful Death Statutes set forth above
(or any more recent version thereof there

may be), and perhaps also cite the 11th
Circuit Bradley case mentioned above.

Enclose with the letter CMS’s own
specific Proof of Representation Form
signed by your next of kin client, a copy
of the Complaint, and a copy of the
death certificate. Medicare will then kick
the matter out to the Medicare regional
office. Following regional approval, CMS
should issue a letter to you stating that
Medicare has no right of recovery in the
matter. I was able to accomplish the
entire process from beginning to end in
approximately five weeks. 

A final warning

At some point after you open a case
with CMS, you and/or your client may
receive a “Medicare Secondary Payor

Screening Form” which requests informa-
tion about the accident, injury, third-
party liability etc. Do not complete or
return that form since, as CMS explained
to me, doing so will send your case on a
different trajectory and result in a
lengthy delay and difficulty in obtaining
your desired disclaimer of interest letter. 

Daniel H. Rose is the
founder/owner of the Law
Office of Daniel H. Rose,
based in San Francisco,
which represents plaintiffs in
personal injury and wrong-
ful death cases throughout
Northern California.
www.danroselaw.com.
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BY HON. MARK MOONEY

There are probably a million and
one ways a person can sustain an injury.
To a certain extent, every injury is unique
in its own way. For the litigator, however,
unique-damage cases are of concern for
one major reason: They can be exceed-
ingly difficult to prove to a jury. This dif-
ficulty in proof can arise either from
problems in establishing causation, or in
establishing that the injury actually exists.
Occasionally the litigator is faced with
the challenge of proving both.

Every jury pool is going to have a
number of potential jurors that are skep-
tical about any personal injury case. (A
cup of scalding hot McDonald’s coffee,
anyone?) Significant inroads into this
inherent skepticism can be made when
an actual injury can be demonstrated.
There is nothing like an X-ray of a com-
pound fracture to refute an allegation
that the plaintiff is a malingerer.
Unfortunately for the litigator, not all
injuries are so easily demonstrated. 

Psychological injuries

Psychological injuries immediately
come to mind when one thinks about
injuries that are difficult to prove. Of
course we are not talking about the pain
and suffering that can accompany any
injury. There is a common-sense under-
standing among all jurors that if you break
an arm or a leg you are going to experi-
ence pain and suffering. Rather, we are
talking about the case where unique psy-
chological injuries make up the bulk of the
damage claim. Think of Post Traumatic
Stress Disorder, or the Intentional
Infliction of Emotional Distress. 

There is simply no definitive test that
is going to establish the severity, or even
the existence, of a psychological injury.
The expert psychologist may run a 
series of psychological tests that provides

information upon which the expert can
offer a DSM-IV diagnosis. Psychological
testing, however, is typically interpretive in
nature. The test results (whether it is the
MMPI, the Beck Depression Inventory or
any of the other hundred or so psychologi-
cal tests) are often expressed in a numeric
scale. While the numeric result is a helpful
tool for the health-care provider in the
clinical setting, the litigator should not be
lulled into placing too much emphasis on
a test result in the courtroom setting. The
severe psychological-injury case is going to
rise and fall with the credibility of your lay
and expert witnesses.

Soft tissue and other injuries

Some physical injuries are also diffi-
cult to provide the jury with demonstra-
tive proof. Any litigator who has tried a
“soft tissue” injury case has faced this
particular hurdle. However there are also
many other types of physical diagnosis
that defy definitive testing. For example,
a diagnosis of Lupus, Complex Regional
Pain Syndrome, or Guillain-Barre syn-
drome cannot be made on the basis of a
single test. Rather, it requires the health-
care provider to consider symptoms,
complaints, observations and differential
testing to arrive at a diagnosis. A weak-
ness in any one particular factor upon
which a physician rests his or her opinion
can lead to doubts in the mind of a juror.

Even where the injury is demonstra-
ble, the litigator in the unique-damage
case may find it difficult to prove that the
injury actually was caused by the incident
upon which the lawsuit is based. Just
because client’s hair all fell out the 
day after her auto accident, does not 
necessarily prove that the accident
caused the injury.

Fallacy of the Single Cause

An important axiom of the scientific
method is that: “Correlation does not

equal causation.” As appealing as it may
be, the simplistic argument that your
client did not have a condition before the
accident and therefore it must have been
caused by the accident, is an example of
a classic logical fallacy. You may have
learned it as the post hoc ergo propter hoc
argument or, more plainly, the Fallacy of
the Single Cause. 

The more unique the particular
damage claim may be, the greater likeli-
hood the litigator will be faced with a
serious causation challenge. One should
never rely on a mere temporal correla-
tion to establish causation. Where a con-
dition can be brought on by more than
one cause, the litigator should be pre-
pared to have someone with an M.D. or
Ph.D. after their name to explain the
injury-producing mechanism. 

If the diagnostic tool being used to
identify your client’s condition is based
upon new or different technology, the lit-
igator should expect a foundational chal-
lenge to the diagnosis. Moreover, if the
diagnosis itself is a novel one, (i.e., a con-
dition that is either newly recognized or
not widely accepted) there will also likely
be foundation challenges. 

The trial judge’s involvement with
the issues raised in the unique-damage
case will typically be in a challenge to an
expert’s opinion. This will normally be
seen as part of a summary-judgment
motion (or opposition), or be brought as
a pre-trial motion. One will see either
motions in limine, request for a hearing
pursuant to Evidence Code section 402,
or section 802, or some other mechanism
to restrict the admission of the damage
evidence. The rulings on such motions
may well make or break the case.
Accordingly, the litigator should be fully
prepared to argue such motions and to
have the experts available for live testimo-
ny if the judge finds it necessary for the
determination of any pre-trial motion.

Proving unique damages:
A judicial perspective
Beware the fallacy of the “single cause” or expert testimony
on “cutting edge” science
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“Junk science” and valid
scientific opinions

Science and the law have always had
a difficult relationship. The scientific
method requires making observations,
developing a hypothesis, and testing that
hypothesis with an experiment that can
be repeated. The researcher may need to
perform double-blind studies that require
months if not years to collect enough data
to make any statistically significant find-
ings. Thereafter, the researcher must pub-
lish those results to submit them to peer
review. This can be a long process, but it
leads to results upon which other scien-
tists can trust and rely. This does not help
the litigator if your trial is in two weeks.

Testimony given in the name of sci-
ence has not always served justice well.
The courts have a history of admitting
“junk science” as well as excluding valid
scientific opinions. The so-called science
of “eugenics” was relied upon by the U.S.
Supreme Court upholding the forced
sterilization laws in Buck v. Bell (1927)
274 US.200. Scientists first started using
DNA profiling for identification in 1985,
but DNA evidence was not admitted at
any trial to obtain a conviction at trial
until 1987.

The judge’s role as “gate keeper” to
exclude speculative or irrelevant expert
opinion testimony has taken on greater
prominence since the California Supreme
Court’s decision in Sargon Enterprises v.
University of Southern California (2012) 55
Cal.4th 747. Even if the opposing side
does not raise the issue, the judge (pur-
suant to Evid. Code, § 802) may want to
hold a hearing to determine the basis of
the expert’s opinion. 

As California adheres to the Kelly
standard (formerly Kelly-Frye) the litiga-
tor should be mindful of the heavy bur-
den in establishing a novel scientific
principle. The proponent of the evi-
dence is required to make a preliminary
showing of general acceptance of the
new technique in the relevant scientific
community. If the evidence is “cutting
edge” it simply may be “too new” to
have gained general acceptance. 
This can be true no matter how well-
credentialed your expert may be. 

The unique-damage case can pose a
unique set of challenges to the litigator.
One may find himself pushing the
boundaries of existing law or fighting the
pre-conceptions of jurors. Before accept-
ing any case that has “an interesting

wrinkle” in the damage claim, the litiga-
tor should fully consider the potential
difficulties in proof and evaluate how
that may ultimately affect the chances of
success on the claim.

Hon. Mark Mooney
received his undergraduate
degree from the University of
Southern California in 1978.
He attended law school at
Southern Methodist
University and received his
Juris Doctor in 1981. Before
being appointed to the bench he was an associ-
ate with firms of Hillsinger & Costanzo and
Lafollette, Johnson, De Haas & Fesler. He
also served as an Assistant United States
Attorney for the Central District of California
from 1991 to 1995. Judge Mooney was
appointed to the Los Angeles Municipal Court
by Governor Pete Wilson in 1995. In 1998,
he was elevated to the Superior Court for the
County of Los Angeles. He currently has an
unlimited general civil assignment in the
Mosk Courthouse.
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are relying more and more on expert
psychological evaluations of the client
and the testimony of both expert and lay
witnesses to discuss the emotional impact
the injury has had on the plaintiff. An
expert may not testify to the ultimate
issue of the monetary value of emotional
damages your client has suffered, but
experts are permitted to provide very
useful, and necessary, information to the
jury. Given the value of emotional dam-
ages in every civil case, it is absolutely
necessary that the plaintiff ’s attorney
carefully evaluate the extent of emotional
damages suffered by a client.

Role of the expert

The primary role of an expert wit-
ness is to educate and persuade. For emo-

tional damages, an expert should be pre-
pared to address the following issues:
• Test and initiate appropriate treatment,
if necessary
• Define important terms (focus on
terms from jury instructions)
• Discuss the plaintiff ’s level of functioning 
• Explain the plaintiff ’s emotional chal-
lenges and hardships and effects on day-
to-day life
• Discuss the plaintiff ’s future needs and
costs of those needs (including hospital-
izations, treatment, and medication for
remainder of life)
• Explain the link between liability and
damages
• In some instances, provide a founda-
tion for overcoming statute of limitations
problems, such as delayed discovery

What type of psychological
expert?

In determining the type of expert
you should use to detail the emotional
damages suffered by your client, you
should look to both professionals in the
mental health field, and also to “non-
professionals” or lay persons.
•Mental health professionals

Generally, mental health profession-
als fall into two categories: psychologists
and psychiatrists. 

Psychology is the scientific study of
human behaviors and mental processes.
Psychologists are trained in the adminis-
tration and interpretation of psychologi-
cal tests, and are trained to provide coun-
seling. The American Psychological
Association (APA) recognizes over 
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BY JOHN TAYLOR

AND LOUANNE MASRY

Often we are faced with cases where
there is little or no physical injury to the
plaintiff or the plaintiff ’s physical injury
has resolved. Yet the plaintiff still has
emotional damage which is readily
apparent or subtle. Horrific incidents
create foreseeable distress at the time the
incident occurs as well as into the future.
More problematic are those cases where
the plaintiff or the plaintiff ’s family and
friends tell you that the plaintiff “just
isn’t himself ” or that “she’s distracted…
forgetful…short-tempered.” These psy-
chological injuries are real and life

changing for the client. Proof of these
emotional damages needs to be planned
out during the development of your case
so that the plaintiff is fully compensated
for all harm she suffers.

The right to compensation for emo-
tional damages that a plaintiff has sus-
tained and will endure in the future are
part of plaintiff ’s “general damages” or
“noneconomic damages. A plaintiff ’s
recovery is not only for physical pain but
also for all resulting “fright, nervousness,
grief, anxiety, worry, mortification,
shock, humiliation, indignity, embarrass-
ment, apprehension, terror, or ordeal.”
(Capeluto v. Kaiser Found. Hosps. (1972) 
7 Cal.3d 889, 892-893; see also CACI
3905A). 

There is no limit on the amount a
jury may award for emotional damages.
Therefore, emphasizing your client’s
emotional damages is critical to maximiz-
ing recovery in civil cases. The only guid-
ance a jury is given as to how much to
award for emotional damages is that it
must determine what is “a reasonable
amount based on the evidence” and to
use its “common sense.” (CACI 3905A).
And for future emotional damages, a
plaintiff must also prove that he or she 
“is reasonably certain to suffer that
harm” in the future. (CACI 3905A). 

Traditionally, many attorneys relied
only on the testimony of their client to 
establish emotional damages to the jury.
Recently, however, plaintiffs’ attorneys

Psychological harm
without a physical injury
How to prove the psychological injury
in order to maximize general damages
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one with the most experience on a specif-
ic issue presented. Therefore, it is impor-
tant to take the time to find the right
expert for your case. 

First, it is important to properly
identify the area(s) for which expert testi-
mony is needed, i.e., consultation, test-
ing, or treatment, and the type of mental
health professional best suited for your
client’s needs. Second, look for a mental-
health professional who has experience
in treating or testing persons who have
suffered similar injuries as your client,
i.e., sexual abuse victims, amputees, wid-
ows. Third, it is important to consider
the expected costs of the experts.
Generally, psychiatrists and “forensic”
specialists tend to be more expensive
than a “treating” psychologist. Once
these factors have been determined, the
search can begin for the best expert for
your client.

Often the search for an expert
begins with referrals by word of mouth.
However, in today’s “cyber world,” there
is a new universe of information available
to assist in finding an expert. Many
experts maintain Websites or “blogs”
where they post opinions or articles on
topics which may be related to your case.
Audio interviews, podcasts, and lectures

of many experts are also available online.
Also, social networking sites like Face-
book or LinkedIn can be very useful. 
The Internet and social networking sites
should also be considered to determine 
if the potential expert has written or said
anything that may be harmful to your
case. 

Often overlooked places to find an
expert include universities and mental
health institutions. In addition, the Los
Angeles Superior Court lists, on its
Website, an “approved panel of psychia-
trists and psychologists” who are forensic
specialists (See “lasuperiorcourt.org”). 

The expert witness disclosure
document

To prepare for trial, each side needs
to know which experts will testify for the
other side and generally, the scope of 
the expert’s intended testimony at trial.
As such, either party may compel the
exchange of expert witness lists and relat-
ed information pursuant to Code of Civil
Procedure section 2034.010 et seq. 

The following information must be
exchanged by each party: 

(1) Expert list: A list setting forth
the name and address of each person
whose expert opinion that party expects

to offer at trial by live or deposition testi-
mony (or a statement that the party 
does not presently intend to offer any 
expert testimony.) (Code Civ Proc. §
2034.260(b)). This list should include all
retained experts and also every treating
physician or mental health professional
you might call at trial.

(2) Expert witness declaration: In
addition, an “expert witness declaration”
must be attached for each expert desig-
nated who is either a party to the action,
an employee of a party, or “retained by a
party” for the purpose of forming or
expressing an opinion. (Code Civ. Proc. §
2034.210(b).) Although a non-retained
treating physician or mental health pro-
fessional must be on the expert list, no
expert witness declaration is required for
non-retained experts. 

The Expert Witness Declaration
must be signed by the designating party’s
attorney and must contain the following
information pursuant to Code of Civil
Procedure section 2034.260(c):

(a) Qualifications of the expert;
(b) General substance of expected testi-
mony;
(c) Representations that the expert has
agreed to testify and will be sufficiently
familiar with the pending action to

Submit your latest verdict to www.JuryVerdictAlert.com36 Plaintiff | April 2016 | plaintiffmagazine.com

54 sub-specialties of psychologists,
including the following:
• Clinical psychologists
• Cognitive and perceptual psychologists
• Counseling psychologists
• Developmental psychologists 
• Educational psychologists 
• Engineering psychologists
• Health psychologists 
• Industrial/organizational psychologists 
• Neuropsychologists (and behavioral
neuropsychologists) 
• Rehabilitation psychologists 
• School psychologists 
• Social psychologists 
• Sports psychologists 

Psychiatrists are different from psy-
chologists since they are trained as med-
ical doctors and have additional training
in psychopharmacology and can pre-
scribe medications. Defendants will often
bring a motion in limine to prevent a
psychologist from testifying as to the
need for psychotropic medications on the
grounds the psychologist is not qualified.
Therefore, a psychiatrist should always be
considered if medications are a compo-
nent of your damages claim. Both a 
psychologist and psychiatrist can be 
designated, but to prevent an objection
on the grounds of cumulative or duplica-
tive testimony, carefully separate the
areas of testimony between the two 
experts.

There is also a specialist in the field
of mental health known as a “forensic”
psychologist or psychiatrist. A forensic
psychologist or psychiatrist is one with
special training and experience in the
application of psychological or psychiatric
knowledge to questions posed by the
legal system, such as competency or the
evaluation of a specific emotional harm,
such as Post-Traumatic Stress Disorder. A
forensic specialist may also have a clinical
practice. However, when acting in the
capacity of a forensic specialist on behalf
of a plaintiff, he or she is not providing
therapy to the patient, but is instead con-
ducting an evaluation of the plaintiff for
use by a retaining attorney or court.
Typically, in civil cases, the mental health
professional who conducts a “defense
mental examination” is identified as a
“forensic” specialist. If a plaintiff has
undergone therapy with a “treating” psy-
chologist, it is most beneficial to desig-
nate both the treating professional to dis-
cuss the emotional feelings and problems
addressed by the plaintiff during sessions,
and also a forensic specialist to evaluate
and test the plaintiff, identify the specific
emotional injuries of the plaintiff, and to
discuss the future needs of the plaintiff,
including the costs of those needs.
•Non-professionals/lay persons

In addition to the testimony of a
mental health professional, lay witness

testimony is important to show how the
emotional damages sustained from the
defendant’s wrongdoing has affected the
plaintiff ’s personal and professional life.
Lay witnesses are often the best people to
explain the plaintiff ’s needs, struggles,
and challenges. 

Many attorneys mistakenly believe
that a lay witness may never testify in the
form of an opinion. Such testimony, how-
ever, is admissible if it is rationally based
on a witness’s perceptions, helpful to a
clear understanding of the witness’s testi-
mony, or otherwise permitted by law.
(See Evid. Code, § 800.) Courts have wide
latitude in determining whether opinion
testimony is admissible and generally,
trial judges tend to admit lay opinion
rather than to exclude it because it usual-
ly is “helpful to a clear understanding” 
of some issue or testimony. Opinions
regarding a person’s health, appearance,
demeanor, mental conditions, and the
pain and suffering of another is permissi-
ble lay opinion testimony. A party failing
to object to the opinion testimony of a
witness waives the issue on appeal. (In re
Joseph G. (1970) 7 Cal.App.3d 695, 700.)

When considering the type of lay
person who can provide testimony
regarding a plaintiff ’s emotional dam-
ages, the following categories of persons
should be considered:
• Caregivers
• Teachers
• Co-workers 
• Family Members
• Friends
• Coaches
• School Counselors
• Ex-spouses
• Spiritual Leaders and Congregants

It is important to find out the things
that are, or were, most important in your
client’s life which have been altered.
Equally important is to understand and
demonstrate how the most mundane task
or everyday activity has been changed or
erased from the plaintiff ’s life. 

Finding the right professional
expert

As a general rule, juries give more
weight to the better qualified expert or
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provide a meaningful oral deposition
concerning the specific testimony the
expert is expected to give at trial
(including any opinion and its basis);
and
(d) Expert’s fees

The “general substance of expected
testimony” portion of the declaration is
an essential part of the designation
and the language used to describe your
mental health expert’s scope of opin-
ions must be carefully considered. To
be meaningful, enough facts and opin-
ions should be disclosed to enable the
opposing party to determine whether
to depose the expert, and to prepare
for cross-examination and rebuttal at
trial. (See Bonds v. Roy (1999) 20
Cal.4th 140, 146-147.) Inadequate 
disclosure of the “general substance of
expected testimony” is grounds for
exclusion of the expert’s testimony at
trial under Code of Civil Procedure
section 2034.300. 

An example that could be used in a
case of sexual abuse might include the
following: “Dr./Mr. Smith will testify
about all psychological and medical
issues affecting Plaintiff and her family,
as it relates to the case; causation; dam-
ages; conduct by sexual predators,
including threats or directives or other
conduct designed to keep the victims
from reporting the assault; the reason-

ableness or unreasonableness of
Plaintiff ’s conduct in response to being
sexually assaulted; the delayed reporting
syndrome for victims; impact of assault
on victim’s narrative and reporting of
events; Plaintiff ’s treatment, injuries,
diagnosis, prognosis, findings on exami-
nation, treatments, tests, need for future
treatment, medical billings, reasonable-
ness of medical services, reasonableness
of medical charges, urgency or non-
urgency of medical care; medical stan-
dards; impact of injury upon the
Plaintiff; the impact of sexual misconduct
on victims including Plaintiff; the long-
lasting effects of sexual misconduct; and
any other related matters. Dr./Mr. Smith
will also respond to any opinions
expressed by any expert witness called 
by Defendant.”

Labeling the emotional injury

How you communicate to the Court
and the jury regarding the emotional
damages suffered by your client is of
paramount importance. You and your
expert should avoid overbroad, legal ter-
minology such as “pain and suffering” or
“emotional distress” to describe your
client’s emotional damages. Instead, use
the terms listed in CACI 3905 (and dis-
cussed above) such as humiliation, anxi-
ety, and inconvenience as specific, sepa-
rate items of damages. But also add 

others, such as shame, hopelessness, loss
of identity, and fear of the future, as
CACI 3905A specifically permits other
“damages” to be listed in that jury
instruction. Be creative. Ask your expert
to define each item of emotional damage
and discuss each as a separate injury to
the jury. 

Also, in determining a value for your
client’s emotional damages, jurors are
also looking to your expert to specifically
identify a diagnosis of your client’s emo-
tional injuries. Jurors like labels. Specific
diagnoses of emotional injuries include
the following:
• Post-Traumatic Stress Disorder (PTSD)
• Generalized Anxiety Disorder
• Phobias
• Panic Disorder
• Personality Disorder
• Dysthymia (Depressive Neurosis)
• Major Depression/Major Depressive
Event

But the label isn’t the most persua-
sive evidence. All percipient lay-witness
evidence that demonstrates the subtle
day-to-day changes or losses experienced
by the plaintiff will help the plaintiff
obtain a full and fair recovery.

John Taylor is a founding
partner at the Westwood firm
Taylor & Ring. The firm han-
dles personal injury, wrongful
death, professional negligence
and insurance bad-faith cases.
Taylor has received the Trial
Lawyer of the Year Award from
both CAALA and the legal
publication Verdictum Juris. For more than a
decade, he has been named in The Best Lawyers
in America. He is a Diplomate of ABOTA.

Louanne Masry is an
attorney at Taylor & Ring in
Los Angeles. In addition to 
litigating general negligence
cases, her specialties include
elder abuse and sexual abuse
cases. She has been honored
as a California Super Lawyer.
www.taylorring.com.

BY MATTHEW KRACHT
The Veen Firm, P.C.

Your client was injured by a product
designed and manufactured by Company
X. However, Company X is no longer in
business, and we’ll assume that you
cannot seek recovery from Company X.
Is your otherwise deserving client out of
luck? Maybe not. 

If the product that injured your
client is still being manufactured, but by
another entity, Company Y, your client
may be able to maintain a cause of action
against Company Y pursuant to the

Product Line Exception theory of
liability. However, before you embark
upon what could be a long and arduous
journey, filled with fact-intensive
inquiries and endless nights of sifting
through paperwork, be aware of what you
may be getting yourself into. 

In a general sense, you will need to
learn everything you can about the
original manufacturer, Company X,
including information dating back to the
initial design, testing and manufacturing
process. You will need to learn the 
details regarding how and why the new
manufacturer, Company Y, began

production of this product. You will need
to learn about Company Y’s testing,
design and manufacturing process, 
even though they were not involved 
until well after the subject product was
manufactured. And, if that doesn’t
already sound like enough, please also
keep in mind that (1) you will likely 
face a summary judgment motion, and
(2) you still have to prove the product
was defective.

Nevertheless, if you can leap over all
these hurdles and obtain a just recovery
for your client, it will be well worth the
effort. 
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Products liability: Litigating
the product-line-exception case
The product line exception theory of liability may prove
useful when a manufacturer has gone out of businessTaylor
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the remedy will be fact specific to your
circumstances. If Company X dissolved
immediately or shortly after the asset sale
closed, you should be fine. However, if
Company X continued on for a significant
period of time, manufacturing different
products, you may need to think outside 
of the box. Remember, the standard is
“virtual destruction” not actual destruction.
This is your opening to be creative. 
(2.) The successor’s ability to assume
the original manufacturer’s risk-
spreading role.

To satisfy the ability to assume risk-
spreading prong, you will apply all of the
information you learned regarding the
assets that Company Y purchased from
Company X. In Ray, the court focused on
Alad II’s purchase of Alad I’s resources,
such as the plant, equipment, inventory,
goods, design records and continued
employment of factory personnel. “With
these facilities and sources of information,
Alad II had virtually the same capacity as
Alad I to estimate the risks of claims for
injuries from defects in previously
manufactured ladders…” (Ray at p. 33.) 

Where your successor company
essentially stepped into the original
company’s shoes and continued
production without much disruption 
or change in the process they will be
deemed to have the ability to assume 
the risk-spreading role. Having a
comprehensive understanding of the
design, testing, manufacturing and
inspection process of both companies
may give you additional evidence to
establish this prong.
(3.) The fairness of requiring the
successor to assume responsibility.

The Ray court determined it was 
fair to require Alad II to assume
responsibility for the defective ladder
based upon, “Alad II’s acquisition of Alad
I’s trade name, good will, and customer
lists, its continuing to produce the same
line of ladders…[and] legitimate
exploitation of Alad I’s established
reputation…” (Ray at p. 34.) Here again,
to the extent Company Y is simply
continuing the business and
manufacturing the same product, you 
will be able to meet this threshold. 

It is also fair to impose successor
liability where the successor manufactures
the same product under the same name as
its predecessor. (Ibid.) The summary
judgment you face will no doubt have a
declaration from the successor company
executive indicating that Company Y does
not manufacture the product under
Company X’s trade name. Don’t take this
at face value. We opposed a summary
judgment regarding a piece of heavy
construction machinery, and premised our
“fairness” argument, in part, upon the
new company manufacturing the product
under both the old and new companies’
names, contrary to their executive’s
declaration that they did not. Support for
this argument came by happenstance. 

I was chauffeuring one of my
children to a sporting event when we
drove past an open parking lot with the
same model machine at issue in our
litigation parked in a corner. Though it
annoyed my child, I, of course, stopped
to take a closer look and noticed the
machine had labeling from both the old
and new companies. I took photos, and
after laying the appropriate foundation
used them in my summary judgment
opposition. “Your Honor, it is fair to
require Company Y to assume the
responsibility for Company X’s product
because Company Y is manufacturing the
same product and is even still using
Company X’s name on it.” 

Also consider offering a public
policy argument, which the court in Ray
discussed at length. The court wrote:

The purpose of the rule of strict 
tort liability “is to insure that the 
costs of injuries resulting from 
defective products are borne by the
manufacturers that put such products
on the market rather than by the
injured persons who are powerless to
protect themselves.” However, the rule
“does not rest on the analysis of the
financial strength or bargaining power
of the parties to the particular action. 
It rests, rather, on the proposition that
‘The cost of an injury and the loss of time or
health may be an overwhelming misfortune
to the person injured, and a needless one,
for the risk of injury can be insured by the

manufacturer and distributed among the
public as a cost of doing business.’ Thus,
“the paramount policy to be promoted by
the rule is the protection of otherwise
defenseless victims of manufacturing
defects and the spreading throughout
society of the cost of compensating them.

(Ray at p. 34.)

Step 3: Be aware of authority
that hurts your case

In Lundell v. Sidney Machine Tool Co.
(1987) 190 Cal.App.3d 1546, the court
declined to apply the product line
exception because the company was sold
no less than four times before the alleged
successor’s purchase. Where there were
multiple sales of the company, the product
line exception is harder to maintain.

Defense counsel may point to a 
string of cases relating to sales through
bankruptcy proceedings where the product
line exception was not allowed. In Kline v.
Johns-Manville (1984) 745 F.2d 1217, the
predecessor company filed bankruptcy and
a successor purchased assets from a court-
approved sale. This is not an arm’s length
transaction. Moreover, the court wrote
“[t]he rule announced in Ray is not
directly applicable to this case because
Unarco did not liquidate.” (Id. at p. 1219.)

Summary

These are potentially very interesting
– and expensive – products liability cases
that are hard-fought by each side. If you
end up with a recovery that adequately
compensates your deserving client, pat
yourself on the back and get ready for
your next adventure. 

Matthew J. Kracht is an
attorney with The Veen
Firm on the Leary Trial
Team, which handles complex
cases involving life-altering
injuries or death. His practice
area includes products
liability, workplace injuries,
dangerous conditions of
property and vehicle negligence. Prior to
joining The Veen Firm, Mr. Kracht worked for
civil litigation defense firms in San Francisco
and Oakland. 
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Ray v. Alad: Birth of the 
product line exception
• General rule Re: Successor Liability 

In Ray v. Alad, (hereinafter “Ray”)
the California Supreme Court carved out
an exception to the general rule that
when a corporation purchases the assets
of another corporation, it does not
assume the liabilities unless: (1) there is
an express or applied assumption to do
so; (2) the transaction is tantamount to a
consolidation or merger; (3) the
purchasing corporation is a mere
continuation of the seller; or (4) fraud 
is involved. (Id. at p. 28.) 

In Ray, plaintiff was injured after he
fell from a defective ladder that was
designed and manufactured by Alad
Corporation (“Alad I”). (Id. at p. 24-25.)
However, prior to plaintiff ’s injuries,
Alad I sold its assets, inventory, good-
will, etc., to another company which
subsequently named itself Alad
Corporation (“Alad II”) (Ibid.) After the
sale, Alad II continued to design and sell
ladders, just as Alad I had done. (Ibid.)
Thereafter, Alad I dissolved. Plaintiff
filed suit against Alad II, alleging strict
products liability and related causes of
action. (Id. at p. 24.) 

It was undisputed that Alad II did
not manufacture or sell the defective
ladder that caused plaintiff ’s injuries.
(Ibid.) Summary judgment was entered in
Alad II’s favor. (Id. at p. 26.) The ruling
was appealed to the California Supreme
Court who developed a new rule for
imposing successor liability called the
product line exception (Id. at p. 29
-30.) 
• Three-pronged product line exception test

The Ray court developed a three-
prong test, holding that, “[j]ustification for
imposing strict liability upon a successor to
a manufacturer under the circumstances
presented here rests upon (1) the virtual
destruction of the plaintiff ’s remedies
against the original manufacturer caused
by the successor’s acquisition of the
business, (2) the successor’s ability to
assume the original manufacturer’s risk-
spreading role, and (3) the fairness of
requiring the successor to assume
responsibility for defective products that

was a burden necessarily attached to the
original manufacturer’s good will being
enjoyed by the successor in the continued
operation of the business. (Id. at p. 31.)

After applying this new rule, the
Supreme Court reversed summary
judgment. (Id. at p. 34.)

Step 1: How Company Y came
to manufacture the product

There will likely be a controlling
document, such as an asset purchase or
business sale agreement, between Company
X and Company Y, permitting Company 
Y to manufacture the product. This
document will significantly shape how 
you proceed with the litigation. Typically,
the issue of a seller’s liabilities will be
addressed, though not always. If Lady Luck
is on your side (doubtful), this document
will provide that Company Y assumes all 
of Company X’s liabilities. Should this be
the case, bypass the remaining steps and
proceed to proving a defect. 

It is more likely that the agreement
will address the assumptions of liability 
by indicating that Company Y is only
purchasing assets, but not the debts which
are expressly retained by Company X. This
is one area where defense counsel may
premise their argument in an attempt to
contrast Ray. “Your Honor, Ray v. Alad does
not apply because their document did not
address the assumption of liabilities, but
mine does.” This argument should not
deter you. It is true that in Ray, the
controlling document was silent regarding
which company assumed liabilities.
However, the Supreme Court did not
condition application of the three-prong
test upon the central agreement not
addressing which entity assumed the
liabilities. Similarly, I have not seen any
case law that does. 

Step 2: Gather evidence
regarding the three-prongs

To obtain the evidence necessary to
establish, or at least create a triable issue
of material fact, regarding the three-
prongs of Ray, you should have a complete
understanding of every asset that was
purchased by Company Y. Did the
purchase include design specifications,

equipment, stock, customer lists, real
property, contracts, etc.? Did Company
X’s employees become Company Y’s
employees? Be aware that while the
controlling document should comprehen-
sively list the items purchased, it may 
not. A Person Most Qualified (PMQ)
deposition of the individual with most
knowledge regarding the
negotiation/terms and conditions of the
purchase may be necessary.  In the case of
a very small manufacturing business, this
may be the attorney, business broker or
even the escrow company officer who
closed the transaction. 

You should look at the design,
manufacturing, inspection, testing, etc.,
processes of both Company X and
Company Y. This will also potentially help
you in proving a defect down the road. 
(1.) The virtual destruction of the
plaintiff ’s remedies against the
original manufacturer caused by the
successor’s acquisition of the business.

The first Ray prong will require that
you establish Company Y”s acquisition
destroyed plaintiff ’s remedies against
Company X. Although this purports to
be one prong, it really requires a showing
of two things. First, there must be no
remedy against Company X. Second,
Company Y’s acquisition caused there to
be no remedy. 

At the beginning of this article I
asked you to assume you cannot seek
recovery against Company X. In practice,
determining whether a remedy is
available will turn upon many variables,
including whether Company X had an
insurance policy that may provide
coverage. However, in Ray, the issue of
potential insurance coverage was directly
addressed. “[T]he products liability
insurance of a company that has gone
out of business is not a likely source of
compensation for injury from a product
the company previously manufactured.”
(Ray at p. 32.) Though this may not be
the best explanation for why this prong is
satisfied even though a policy exists, it
nevertheless is something to reference in
your opposition to summary judgment. 

Determination of whether Company
Y’s acquisition caused the destruction of

Product Line Exception, continued from Previous Page
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BY STEPHEN ELLISON

When it comes to expertise in one
area of plaintiffs’ law, very few would be
able to match the hold Steven Kazan has
on litigating against asbestos offenders
and advocating for their victims. 

Kazan, founder and principal of
Oakland-based Kazan McClain Satterley
& Greenwood, has devoted the bulk of
his career to representing workers who
have been stricken with mesothelioma
and other diseases related to asbestos.
For the better part of four decades, he
has taken on dozens of manufacturers,
contractors, distributors and property
owners across the state and the country
in third-party asbestos lawsuits.

And his work in asbestos law is not
limited to the courtroom. He also is an
appointee of the U.S. Bankruptcy Court
to serve as counsel to victim members on
almost all asbestos bankruptcy reorgani-
zations involving corporations such as
W.R. Grace, Kaiser Aluminum, Owens
Corning, General Motors and several
others. 

Through it all – the court filings, the
legal maneuvering, the settlement and
trust negotiations and holding the
wrongdoers accountable – Kazan has
never lost sight of the chief objective of
his work: taking care of his clients.
“They are good people that have been
badly hurt,” he said. “Most of the injured
are men, although there are a fair num-
ber of women that we represent. They’re
mostly older, although some are young.
By and large, what they say is, ‘I know
I’m dying; I want to make sure my wife
and family are taken care of. Can you
help me?’ And that’s the object of what
we do. We try to let these guys leave
knowing that their family’s financial 
situation is secured, hopefully in a way
beyond what they ever thought was 
possible. 

“Obviously,
the money
doesn’t come
close to making
up for (their
death),” he
added. “So my
approach is,
‘I’m a lawyer,
this is what 
I can do.’ If 
I could take 
away their dis-
ease, I would
do it, but if

that were the case, I wouldn’t be practic-
ing law – I would have a church. We do
what we can – that’s the part that, for us,
is rewarding.” 

The genesis of the asbestos litigation
for Kazan was the Johns Manville case in
the early 1980’s. It started with multiple
worker claims out of Manville’s Pittsburg
(CA) plant, and after a three-month 
trial in Contra Costa County court in
Martinez, Kazan won his first asbestos
verdict. The San Francisco Chronicle ran
a front-page story on the trial, Kazan
recalled, and it mentioned Kazan and
defense counsel Jack Moore prominently. 

When workers at Manville’s Lompoc
plant on the Central Coast saw the story
and the two attorneys’ names, they wrote
a letter addressed to both lawyers detail-
ing their concerns about asbestos and 
the number of death certificates they’d
amassed over the previous 10 years – and
ultimately they sought representation.
The letter, which initially was delivered 
to an “in care of ” recipient at the county
courthouse, was forwarded to Moore, the
defense lawyer.

“Jack was such an honorable guy,”
Kazan recalled, “he opened the letter,
read it and then called me and said, 
‘I got this letter; it’s obviously addressed
to me by mistake because they don’t

understand.’ … I think in the modern
day, there are a significant number of
defense lawyers who would say, ‘Holy s---!’
and destroy it. He was honorable enough
to send it off to me.” 

In response to the letter, Kazan and
his colleagues arranged to meet with the
workers in Lompoc and came away with
40 or 50 clients, he said, which really
jump-started the asbestos litigation in
Northern California. “The take-home les-
son was there are some things you just
can’t plan for,” said Kazan, who ironically
considers Moore a mentor. “Jack and I
became good friends. He was a very wise
man. … He once told me, ‘Steven, your
dad is a retail florist, right? Well, you’re
also in the retail business. Just like at the
flower shop, everything is for sale – just
don’t fall in love with the merchandise
(the cases). You’re not there to just keep
them; you’re there to take care of them
and resolve them and send them on their
way.’ It was a very useful lesson.”

East Coast transplant

Born and raised in the Bronx, New
York, Kazan studied politics and econom-
ics at Brandeis University with an eye on
going to graduate school and possibly
getting a Ph.D. With his focus on the
graduate record exam (GRE), he noticed
that the LSAT was scheduled about a
week earlier and saw it as an opportunity
to warm up for the GRE. When his LSAT
results came back high, it caused him to
rethink his future.

“I realized that graduate school
would be like four or five more years of
college, with sort of a limited range of
what one could do afterward,” Kazan
recalled. “But law school was only three
years, and I could kind of do the same
stuff. I could teach constitutional law 
or political science with a law degree, 
so I figured, what the hell, I’ll go to 
law school. And I had some very good

Kazan

Profile: Steven Kazan
This asbestos pioneer helped create the trust funds that
compensate victims and their families. And he’s not
ready to “sit back and let somebody else screw it up”
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choices of where they would accept
me.”

Kazan chose Harvard Law. After 
he graduated, he got married and
thought he’d “better get a job.” 
He decided he wanted to work in
Washington, D.C., and applied all over
the area before landing a government
job at what was then the Interstate
Commerce Commission, in the general
counsel’s office as an appellate lawyer.
The work entailed defending adminis-
trative decisions in courts all over the
country. Although cross-country travel
back then was a pain, Kazan said the
one area he was happy to take was
California, his then-wife’s home state. 

“So I did that for a couple of years,
and every time I came out to California,
I would sit down and write a bunch of
letters to 20 or so law firms in San
Francisco,” he recalled. “Then I would
get a bunch of interviews, but nothing
very exciting.” 

While he was in the city represent-
ing the government in district court,
Kazan got to know the lawyers at the
U.S. Attorney’s Office and decided that
was the place to go. He was hired by
that office about an hour after President
Richard Nixon’s inauguration in 1969,
making him the first assistant U.S.
attorney anywhere in the country offi-
cially hired by the Nixon administra-
tion. 

Kazan worked in the civil division
trying cases, many of which were against
a leading medical malpractice firm,
Werchick & Werchick. After a few of
those trials, the father-and-son firm’s
founder, Jack Werchick, offered him a
job. “I told him I didn’t understand why
he needed me – he was making more
money off me where I was because he
was regularly beating me,” Kazan
recalled. “His answer was, ‘You’re the
first government lawyer I met who ever
fought back.’ 

“I worked for him for a couple of
years, then opened my own office in
Oakland. That was 42 years ago,” Kazan
said. “I sent out announcements that I
specialize in medical and legal malprac-
tice work … and nobody ever called and

said, ‘Who says you’re an expert?’ People
called and said, ‘Oh, that’s great – let me
send you this case.’”

From a small, sublet space to
the penthouse

Since that day, when Kazan put up
a shingle in a small, sublet space in the
Oakland Tribune tower, he’s been the
go-to guy in the asbestos litigation
arena. He has represented hundreds of
clients directly, and when you consider
his role as an advocate – testifying
before congressional committees on
asbestos legislation and working as a
member of the Trustees’ Advisory
Committee on behalf of asbestos victims’
trust funds – the number of people his
work has impacted over the years grows
exponentially.

In turn, Kazan also has grown his
business significantly, adding partners
and several associates and upgrading
his digs three times – first to a small
office adjacent to a restaurant near the
courthouse, then to a 2,000-square-foot
space across the street from the court-
house, then to a custom-designed,
25,000-square-foot office, where his
firm resides now, with a view of the 
Port of Oakland and the San Francisco
skyline.

“It’s a good place to be,” he said.
Kazan said his leisure time is spent

doing what he loves the most – his work.
For him, shifting his focus from trying
asbestos cases to advising and overseeing
the asbestos bankruptcy trusts feels as if
he gets to play every day. “I’m in the
same place, but I’m doing something dif-
ferent,” he explained. “Our office is
involved in more of the trust funds and
more of the assets than any other law
firm in the country. And we’re not a giant
firm – we’re not a mass case filer, not a
big TV advertiser.

The asbestos trust fund 

“We pioneered the focus on dealing
with the people dying of cancer with the
big cases,” Kazan continued. “We’ve
worked really hard to get all this money
into the trust funds, and I’ll be damned if
I’m going to sit back and let someone

else screw it up. Because there’s still $30
million there, and it has to last, it has to
take care of people. That’s what takes a
lot of my time.”

That, perhaps, is also why Kazan is
not yet ready to hang it up. He said,
although he doesn’t work today the way
he did 20 or 30 years ago, he still loves
going to the office every day and hasn’t
really given retirement any thought. “I
think what I do makes a difference that’s
real important to working people and
their families,” he said. “And we’re still
doing it – we’re involved now in trying to
undo the biggest bankruptcy in America
in the last 10 years, a $46 billion utility-
power company deal out of Texas,
because it’s going to hurt asbestos vic-
tims. … Our clients deserve as much
help as they can get, and we can do it
better than anyone else.

“I’ve already decided I’m not going
to sign up for any other crusades,” he
added. “If asbestos goes away – and that’s
not likely to happen very soon – I’ll find
something to do.”

In the meantime, Kazan is happy to
pass along any wisdom he has acquired
over his 40-plus years in the profession –
for starters, these basic principles: If you
break something, you fix it, and if you
hurt someone, you apologize. Applying
that approach to the law, Kazan feels the
civil justice system serves an important
purpose, regardless of one’s religious or
philosophical beliefs. It’s about taking
care of people and watching out for one
another, and that’s the way the world
should run, he said.

On a lighter note, Kazan said there’s
a very simple approach to the profession
that he subscribes to. “The practice of
law really is a relationship business where
nothing is more important than personal
integrity,” he said. “In the end, trial work
is talking to people, but (lawyers) need to
remember nobody really ever learned
anything while they were talking. So it’s
really important to listen too.”

Steve Ellison is a freelance writer who
has written Plaintiff magazine profiles for the
past eight years.
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that to this day keeps the fire burning
for civil rights for all mankind. Is there
still a larger purpose the mediation
community could provide in the future
that is reminiscent of the leadership of
Gandhi and King?

Make some music with lawyers

I grew up in the 1960’s and ’70’s
where music and art were transforming
the world with strong inflections of mis-
sionary zeal for disruption and harmo-
ny. While it is not completely accurate
to compare the work of mediators to
musicians, understanding the parallel
structures about listening and teamwork
helps enlighten our future. Music in
particular is a metaphor for what medi-
ators actually do with the time they
have with the parties. Art is our way of
painting a masterpiece out of a blank
cloth.

Consider a blues tune. It is almost
always written using the standard One,
Four and Five chords in a certain speci-
fied order. Yet, there are blues tunes
written every day that have their own
sound and flavor. They adapt to the

current state of affairs. Many current
blues tunes have hip-hop and rap
tracks attached to them. Older blues
tunes might carry a country rhythm. 
In the early days of rock and roll, blues
became loud and stinging, yet they
were still the blues. When comparing
mediation to music, I’m not referring
to elevator type music that blends in
and is simply background noise. This
is hard driving, biting riffs with cre-
ative melodies that rely on regenerat-
ing itself depending on the mood of
the group that is playing and the audi-
ence that is listening. As each new
phrase is developed, the next phrase
takes shape.

Dave Davies, the brother of Ray
Davies and songwriter of the Kinks,
summed it up like this:

You see, I like to be moved, and
certain tones can agitate your emo-
tions in a certain way – give you
focus – whereas a pristine and total-
ly on the button sound might be too
ordinary. We’re so used to a whole
array of sounds – traffic and people
arguing and laughing – that when

something sounds a little bit off
from what you expect, you notice it
more. It’s ragged. I tend to call it
‘the imperfections that make it
sound perfect’ – those little nuances
that a lot of people would say, ‘Oh,
redo that’ or ‘do it again.’ A lot of
musicians have such a fear of get-
ting it wrong that they ruin the
whole thing. It has to do with confi-
dence, rather than if there’s a right
way or a wrong way. If the confi-
dence and the intent are pure, your
playing will sound confident and
pure. That’s how I feel.” Playing,
performing and producing music
are a lot like painting, I think. The
brush stroke moves slightly and you
end up with something you didn’t
intend. ‘Wow, what’s that? Oh, I’ll
keep that bit. It’s nice.’ I do that
with music. The more anal you get –
the more you want to get to a point
of precision – it becomes something
that I don’t believe is real art. Art
has to go a bit askew. It has to be a
bit wrong – whatever that word
means – for it to be right.

BY JEFFREY KRIVIS
(Part 2 of a two-part essay)

What is it that the mediation com-
munity can do to address the mindsets
of lawyers who have their own con-
stituents to address? To begin with,
demonstrate to them through process
behavior that the community understands

their goals. This might involve calling
for a joint session in a way that explains
why it makes sense and what impact it
will have on the process, and then get
their feedback on the approach. This is
contrary to simply setting up a full
room with anxious people who don’t
know what to expect and are at the
height of disagreement and anxiety.

What happened to the great ideal-
ists and their vision? Many simply
adapted to and became the establish-
ment. Mediocrity became the norm as
the economics of the system drove ide-
alists away from the larger purpose of
control of outcome and empowerment.
Idealists like Gandhi went on to lead a
nation. King created a tribe of followers
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resolution that balances the impor-
tance of respecting the critical role of
litigation counsel and their relation-
ship to their clients. This is contrary to
the original great thinkers of the
1970’s who tended to dismiss lawyers
from the equation. If anything, legal
advocacy in mediation is an art just
like the role of the mediator is that of
an artist. They go hand in hand and
should work together mentoring oth-
ers to create a trend that respects the
symbiotic nature of the relationship.
This will be challenging, particularly
with uneducated mediators who are
solely motivated by late career billable

hours to make up for earlier economic
challenges.

A practical view of the future

Recognizing the importance that
adapting the process so that the market-
place continues to appreciate and use it,
there are a number of trends that will
impact the future of mediation in the
court system:
Settlement counsel – More and more
mediators are viewed as leaning toward
one side or the other (plaintiff or
defense; employee or management;
etc.). The selection of the mediator is
often dependent on trying to stack the

deck with a mediator who is actually a
disguised person who takes sides. While
some might say this selection process is
fine because the mediator, contrary to a
judge or arbitrator, has no say in the
outcome, those who serve as a mediator
know that this is not the case. Mediators
can effectuate an outcome favorable to
one side or the other by the messages
given to each side about the likelihood
of success in the range the parties are
seeking. Thus, lawyers will continue to
push for mediators who either follow
their ideology or simply find support in
their marketplace. This is no different
than electing a political leader who 
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Looking into the crystal ball of
the future of mediation, I can’t help
but learn from artists and musicians as
they struggle to create sounds and pic-
tures out of imperfections. It is this
imperfection that drove me to find
ways to adapt the elegance of media-
tion to the complexity of the legal sys-
tem. The economics of the legal sys-
tem has pushed the mediation move-
ment away from elegance and into a
spiral of creative compromise. For the
future to exist, the spiral must be
slowed down such that mediators rec-
ognize the importance of economic
factors, while subtly encouraging the
human side into the equation. My own
personal journey has found a way to
slow down this spiral by gravitating to
the techniques used in improvisational
music and theater.

Using improv in mediation

Improvisational music and theatre
are probably more akin to the methods
and strategies of accomplished mediators.
The foundation of improvisation is
based on teamwork, listening for the
unstated and knowing that mistakes are
part of the rhythm and beat, and that
they should be embraced, not put
down. Jazz musicians are particularly
adept at learning the basic building
blocks of songs such as chords and
rhythms, and applying those building
blocks in their own repertoire of
responses. They do exactly what media-
tors do – they read the mood of the
room, listen to each other and start
playing.

This musical approach is precisely
what is missing in many of the current
approaches to the practice of media-
tion. Making something up on the
spur of the moment is antithetical to
what lawyers (and mediators) are
taught. Theatre actors are not con-
strained by formulas, scripts or struc-
ture. They operate in a world where
reactions to stories that are unfolding
are immediate. Mediators can do 
the same thing as musicians who are

riffing with each other. Like musicians
and actors, mediators rework pre-com-
posed pieces such as great stories in
relation to unanticipated ideas. This
means we are prepared with ideas,
examples and questions that keep the
music, or in our case, the negotiation
moving forward.

The arguments with myself
about the future

The use of improvisational music
and artistry is what unconsciously drew
me in to the field in the first place, and
has kept my gears going and gives me
inspiration for the future. When I hear
educators try to “teach” the methods of
mediation, I can’t help but think that
they are missing the link between theo-
ry and reality. This holds true when
lawyers simply want to start the process
of a mediated settlement by exchanging
numbers. While that works sometimes,
it usually misses the intermediate step
that involves the integration of playing
the notes that create the melody of our
process. 

For the future of mediation to hold
any place in the balance of the legal sys-
tem, it must hold firm on allowing the
mediator to be the artist to use all the
colors of the palette that are necessary
to make the process an experience
worth investing in. If not, mediation
simply becomes an exchange of offers
and demands without any context or
understanding. It must also integrate
the transparency that underlies the
legal system so that advocates have a
sense of familiarity and respect with the
process.

Despite these goals, as a lawyer, 
I confess to being drawn to the urgency
of a case that cries out for closure under
almost any means. Short-circuiting the
process to get an agreement can be
appealing to my sense of urgency. While
there is nothing wrong with being a
dealmaker at any cost, in the end the
process tends to be compromised and
the experience of the parties less than
desirable. 

Upon reflection, is it possible to
carry on the traditions of King and
Gandhi in our field without getting
drawn into the normal channels of the
mundane world of litigation? Can the
tension between the “idealism” and
“practical” genius that King and
Gandhi presented as a strategic vision
of hope for the future carry forward in
mediation without being homoge-
nized, twisted and diluted? Is there a
way to preserve the initial strain of
idealism that inspired the lawyers 
and non-lawyers alike to call “media-
tion”?

These questions are part of my
ongoing struggle as a practitioner. It 
is part of the crisis of purpose that
began this discussion, and that could
lead to further deterioration of our
ideals in the future. The humanitarian
purpose of the process cannot be
taken away by the legal system or it
might die out. Yet, I am constantly
encouraged by the willingness of deci-
sion-makers to embrace a humanitari-
an process when it is presented in a
proper and safe way by the mediator.
The downward spiral of the process
and the negative comments I hear are
from people who haven’t been able to
connect with the mediator or feel a
sense of trust in the mediator’s pres-
ence. My sense is that many mediators
transitioned from jobs where the
skillset was very different and they
believed that just because they tried
hundreds of cases or sat in judgment
of others that they could make music
without learning the repertoire of
chords and scales that it takes for the
music to play.

Here’s what I hope for: That the
demoralization and dilution of the
process gets reversed by education of
the new marketplace of lawyers who
are coming out of law schools firmly
educated in the value of mediation as a
client-driven method in their litigation
strategy. That the law schools spend
precious time training and educating
the value of client-centered dispute
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supports your view of the world. As this
approach matures in the future, it is
possible that mediators will be selected
to represent one side or the other, and
the mediation process as we know it will
be designed with at least two mediators
carrying the water of their constituency.
This may not be such a bad thing as it
will allow the advocates to continue to
do what they do best which is argue for
their position, but under this system
their arguments will be directed to their
privately selected mediator who will
then sit down with the privately selected
mediator from the other room and
negotiate.
Government mediators – The civil jus-
tice system cannot accommodate the
volume of cases that are scheduled for
trial because there are not enough
courtrooms or judges available. This
is a known fact that has led to confir-
mation of statistics that more than 95
percent of all civil actions are resolved
without a trial. Yet, the judges who
manage caseloads are encouraging
parties to settle out of court with the
assistance of a third party. If the
third-party mediator is no longer
viewed as impartial, and the parties
simply want to get to a bidding con-
test, the government in their infinite
wisdom will start manufacturing budg-
ets that include space for more and
more court mediators who are paid by
the taxpayer and are available at the
whim of the judge. This is not so far-
fetched when looking back at the
emergence of court mediators both 
on the appellate level and in the
Equal Opportunity Employment
Commission, who have been govern-
ment employees for years. 

These government mediators
have done great work, and it wouldn’t
be surprising if the civil court system
decided to utilize that model. It is
very similar to what is happening in
health care with physician’s assistants.
In the past, patients would make an
appointment with an internist for a
routine checkup. Since there are not

enough internists available for the
population as a whole, physician’s
assistants have emerged as their
replacements.
Private commercial mediators – The
role of private commercial mediators
who are viewed as truly impartial and
effective in facilitating resolution will
not be eliminated in the future. These
highly paid consultants could emerge
as a small but sought-after group who
handle complex cases that have not
been commoditized by insurance
interests. When disputes have been
categorized by professional actuaries,
the value of private commercial medi-
ators is diminished. The owners of
those disputes, largely insurance com-
panies, have developed highly success-
ful actuarial tables that value certain
streams of disputes. A mediator who
pushes outside the categories will be
met with resistance due to the eco-
nomic pressures on the claims ana-
lysts. This will result in less use of
mediation in commodity areas such as
personal injury and employment, and
perhaps more use in commercial and
business cases.
Interpersonal mediators – A growing
number of disputes that involve inter-
personal relationships do not have
access to appropriate processes through
the civil justice to handle their con-
cerns. There will be a trend among
skilled advocates to recognize the need
to engineer these types of disputes
toward mediators who are specialists in
managing interpersonal relationships.
This type of case will fit in squarely
with the concept of mediation formu-
lated in the Neighborhood Justice
Center but will be transformed to apply
to areas of family law, workplace issues
and other similar claims that are rela-
tionship driven. 
Commodity mediators – The area where
routine disputes that are part of larger
economic systems managed by institu-
tions such as insurers will need a mech-
anism for efficient resolution. The
court system will be the default in order

to initiate the process, but corporate
institutions will put pressure on their
counsel to lower transaction costs (code
for attorney fees). As a result, these
lawyers will look to friends and col-
leagues who practiced in their field to
serve as mediators in abbreviated
processes that are completely focused
on a zero sum exchange of dollars 
that occurs over a relatively short 
period of time.

Artist, idealist, mediator

We are artists. We are idealists. We
are mediators. We need to reshape our
approach while at the same time carry-
ing our vision forward and express lead-
ership to those that find value in our
service, recognizing we are in service to
them, not us. This type of leadership
does not mean acquiescing to every
whim of the people who hire us. It
requires an adjustment of our ideals in
a way that shows them direction so that
their goals can be achieved while we do
the heavy lifting that carries the torch
for self-determination and empower-
ment. This might not work every time
we set a case in motion, but aspiring
toward a higher goal is a noble pur-
pose.

For me, I will continue to make
music in the manner that listens to the
needs of my audience, while making
sure they get refreshed each time they
come to the table to have a listen. 

Jeffrey Krivis has
mediated thousands 
of cases since 1989. He
and his partner, Mariam
Zadeh, are the principals of
First Mediation, based in
Encino. He regularly han-
dles cases in San Francisco
and Carmel/Monterey.
www.firstmediation.com.
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BY JEFFREY I. EHRLICH

Gaines v. Fidelity National Title
Ins. Co. 
(2016) __ Cal.4th __ (Cal. Supreme)

Who needs to know about this case?
Lawyers who litigate cases in California
courts.

Why it’s important: Analyzes the 
“5-year rule” and the corresponding
rules about which periods during a law-
suit are excluded from the 5-year calcula-
tion; holds that a court order purporting
to “stay” the lawsuit while the parties
pursued mediation did not automatically
toll the statute, and that the period while

the “stay” was in effect did not qualify for
exclusion as time when it was “impossi-
ble, impracticable, or futile” to bring the
case to trial.

Lesson to be learned: A plaintiff
must at all times be aware of the 5-year
date, and bear responsibility for either
obtaining an express agreement from 
the defense to toll the 5-year date, or to
obtain a trial date within the 5-year 
period. A “stay” that does not hold in
abeyance all activity in a lawsuit is not
really a “stay” for the purposes of the 
5-year statute.

Analysis: Facing foreclosure on their
home, Mr. and Mrs. Gaines entered into
an agreement with Tornberg to purchase
the house, with an option to lease and

repurchase it. Tornberg obtained loans
on the property that were later trans-
ferred to various entities. In November
2006 the Gaineses sued Tornberg and
others arising out of the transactions.
The case had a tortured procedural his-
tory. 

In April 2008, Gaines applied for an
order to vacate a September 2008 trial
date. The application stated that all par-
ties had agreed to vacate the trial date, to
stay the action for 120 days, and to par-
ticipate in mediation. But the application
also stated that the parties agreed that
responses to pending discovery requests
would not be stayed. Consistent with 
this agreement, the trial court’s order: 
(1) “struck” the pending trial date; 

* California Board of Legal Specialization

Choosing the right appellate lawyer
can be the most important decision
a trial lawyer makes. 

Certified Appellate Specialist*; Harvard Law School, cum laude
Over 65 published appellate opinions — including cases in the 
U.S. Supreme Court and California Supreme Court

Ehrlich is a co-author of Croskey, Heeseman,  Imre & Ehrlich, 
California Practice Guide – Insurance Litigation and
featured speaker on Insurance and Appellate litigation

Two-time CAALA Appellate Lawyer of the Year 

The Trial Lawyer’s Appellate Firm

818-905-3970
www.ehrlichfirm.com

16130 Ventura Boulevard
Suite 610  •  Encino, CA 91436 

Appellate Reports
Gaines v. Fidelity National Title Insurance
makes avoiding dismissal under the 5-year rule
more difficult and analyzes the rules about which
periods during a lawsuit are excluded

Krivis

�



plaintiffmagazine.com | April 2016 | Plaintiff 51

request, could not have been similarly
vacated at their request. 

Short(er) takes:

Litigation costs; Code Civ. Proc. §
1032; prevailing party; settlements:
Desaulles v. Community Hospital of the
Monterey Peninsula (2016) __ Cal.4th __
(Cal. Supreme). 

Code of Civil Procedure section
1032, subdivision (a)(4) defines the “pre-
vailing party” in litigation to include
“the party with a net monetary recovery”
and “a defendant in whose favor a dis-
missal is entered.” A “prevailing party,”
so defined, “is entitled as a matter of
right to recover costs in any action or
proceeding.” Is a plaintiff who voluntari-
ly dismisses an action after entering into
a monetary settlement a prevailing party
under these provisions, and therefore
entitled to an award of costs? The
Supreme Court answered this question
“yes” in this case. “When a defendant
pays money to a plaintiff in order to set-
tle a case, the plaintiff obtains a “net
monetary recovery,” and a dismissal pur-
suant to such a settlement is not a dis-
missal “in the defendant’s favor.” But
this is simply the default rule; settling
parties are free to make their own
arrangements regarding costs. (Hence, the
lesson from this case is: the parties should
specify how costs will be handled in their set-
tlement agreement.)

Code Civ. Proc. § 998; conditional
offers; pre-offer expert costs; 2016
amendment to § 998: Toste v. Calportland
Construction (2016) __ Cal.App.4th __ (2d
Dist. Div. 6). 

The jury in a wrongful-death action
ruled in favor of the defendant. While
the case was pending, the defendant
made a section 998 demand for
$201,000, which was conditioned on
court approval of settlement as a “good-
faith settlement.” The plaintiff rejected
the offer. Later, the defendant made a
second 998 offer of $750,000, which had
no conditions. The trial court granted
the defendant’s expert-witness costs
under section 998. Reversed in part.

The initial 998 offer was condi-
tional and therefore invalid. Section
998 offers cannot require conditions
other than an execution of a dismissal
and general release. The second offer
was valid because it was not condition-
al. A 2015 amendment to section 998,
effective January 1, 2016, changed the
statute so that if the plaintiff rejects a
defendant’s valid offer and later fails
to recover a more favorable judgment
or award, the court may, in its discre-
tion, “require the plaintiff to pay a rea-
sonable sum to cover post-offer costs of
the services of expert witnesses . . .
actually incurred and reasonably neces-
sary in either, or both, preparation for
trial or arbitration, or during trial or
arbitration.” Before the amendment,
the statute allowed defendants to
recover all expert costs, but restricted
plaintiffs to recovery of post-offer
costs. Hence, the amendment changed
the statute to treat both plaintiffs and
defendants in the same way with
respect to shifting expert costs.
Because the trial court’s award of
expert costs included both pre and
post-offer costs, it was vacated and the
case remanded to allow the trial court
to determine the amount recoverable
expert costs incurred by the defense
after the offer was made.

Negligence per se; requirement for
proof of causation: Toste v. Calportland
Construction (2016) __ Cal.App.4th __ (2d
Dist. Div. 6) (same case as above). 

The decedent was the project gener-
al contractor on a construction project.
He was killed when the driver of a truck
on the site backed up and hit the dece-
dent. The truck driver had smoked mari-
juana two days before the accident and
had marijuana metabolites in his system.
But the evidence at trial did not reveal
any evidence that he was impaired at the
time he was operating the truck on the
day of the accident, or at the time of the
accident. The plaintiff relied in part on a
negligence per se theory, based on the
driver’s violation of a federal regulation
that prohibited truck drivers from using
marijuana. 

The jury found that the driver was
negligent, but that his negligence was not
a substantial factor in causing the death.
On appeal, the plaintiffs argued that the
jury was required to find causation as a
matter of law based on the violation of
the regulation. It argued that if the driv-
er violated the federal safety regulation
by using marijuana, it did not matter
whether he drove safely. Rather, “the
mere fact that he drove at all is what mat-
ters” and that causation exists as a matter
of law.

The appellate court disagreed,
explaining, “The jury impliedly found
that Michaelson’s use of marijuana was
not a substantial factor in causing the
traffic fatality because there was no drug
impairment.” The jury reasonably could
have concluded that the fatality was
caused by the decedent’s inattentiveness
and careless conduct, rather than the dri-
ver’s marijuana use. When reasonable
minds can differ as to the inferences to
be drawn from the evidence, causation
must be decided by the jury as an issue of
fact. Citing Witkin, the court noted, “If
the accident would have happened any-
way, whether defendant was negligent or
not, then his or her negligence was not a
cause in fact, and of course cannot be the
legal or responsible cause.” This was the
jury’s implied finding. “That is to say,
this accident would have happened
whether or not defendant driver was
under the influence of marijuana.
Decedent was run over because he was
just not paying attention to the hazards
of the job site.” Affirmed.

Jeffrey I. Ehrlich is the
principal of the Ehrlich
Law Firm, with offices in
Encino and Claremont,
California. He is a cum
laude graduate of the
Harvard Law School, a 
certified appellate specialist
by the California Board of

Legal Specialization, and a member of the
CAALA Board of Governors. He is the 
editor-in-chief of Advocate magazine.
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(2) “stayed the case for 120 days except
that the parties were to respond to all
previously served and outstanding writ-
ten discovery; (3) set a post-mediation
and trial-setting conference on July 16,
2008; and (4) directed “all parties ... to
participate in good faith in a mediation
of all claims in this case within the next
90 days.” The ensuing mediation con-
ducted on May 30, 2008, was not suc-
cessful. At a November 6, 2008, status
conference, the mediation stay was lifted
and an August 29, 2009, trial date was
set. The original stay was ordered to last
120 days, but was actually lifted after
217 days. The longer period was occa-
sioned, in part, by judicial reassign-
ments.

(All statutory citations are to the
Code of Civil Procedure.) In May 2012,
when the action had been pending for
5.5 years, defendant Fidelity Title moved
to dismiss for failure to bring the case to
trial within 5 years as required by section
583.310. The trial court granted the
motion; the dismissal was affirmed on
appeal, and the Supreme Court granted
review and affirmed.

Section 1775.7 expressly addresses
the effect of mediation on the running
of the five-year period. That section
provides that submission of an action
to mediation under the title’s provi-
sions shall not toll the running of sec-
tion 583.310’s five-year period except
when the action is or remains submit-
ted to mediation more than four years
and six months after the action is filed.
That tolling did not apply here because
the case was not submitted to media-
tion in the last six months of the five-
year period.

Under section 583.340(b), a stay of
the trial halts the running of the five-
year period. By contrast, a continuance
generally does not. An order’s character-
ization of whether the court is issuing a
“stay” or a “continuance” is not control-
ling; the issue is the substance of the
order. The long-standing judicial under-
standing of the term stay in the context
of the five-year statute is that it refers to
those postponements that freeze a pro-
ceeding for an indefinite period, until

the occurrence of an event that is usually
extrinsic to the litigation and beyond the
plaintiff ’s control. 

By contrast, stipulated continuances
that are not tied to any matter outside
the parties’ control more logically fall
under section 583.330. That section pro-
vides that the parties may extend the
five-year period during which an action
must be brought to trial by written stipu-
lation or oral agreement made in open
court.

By its terms, the April 3, 2008,
order was not a complete stay used to
stop the prosecution of the action alto-
gether. It directed that some discovery
continue, and that the parties partici-
pate in mediation. The tolling provided
by Section 583.340(b) was therefore
inapplicable. 

Rather, the order striking the trial
date at the parties’ request was construed
as a continuance of the trial of the action
rather than a stay. The trial was not con-
tinued indefinitely. Instead, the date was
struck pending two defined contingen-
cies: a definite 90-day period for media-
tion to occur and a 120-day stay of the
proceedings. Neither of the contingen-
cies was extrinsic to the litigation. Both
were agreed to by the parties and totally
within their control. Neither necessitated
a stay of the trial, which was over five
months distant.

The Court stated that its construc-
tion of section 583.340(b) should
encourage, rather than deter, agree-
ments to partial stays and to continu-
ances of the trial within the five-year
period as the parties deem necessary.
Plaintiffs who desire tolling for the rele-
vant period can achieve it by obtaining
defendants’ written stipulation or
express oral ageement in court.
Conversely, defendants will have the
predictability of knowing that, absent
such agreement, a stipulated continu-
ance of the trial date or a partial stay of
the proceedings will not later be con-
strued to automatically toll the statute.

A circumstance that does not quali-
fy for automatic tolling under section
583.340(b) may nonetheless be exclud-
able from the five-year period if the 

circumstance makes it “impossible,
impracticable, or futile” to bring the
action to trial. (§ 583.340(c).) Trial
courts have discretion to decide the
issue of impossibility, impracticability,
or futility. 

Prior cases have established that
“every period of time during which the
plaintiff does not have it within his power
to bring the case to trial is not to be
excluded in making the computation.”
Hence, time consumed by the delay
caused by ordinary incidents of proceed-
ings, like disposition of demurrer,
amendment of pleadings, and the nor-
mal time of waiting for a place on the
court’s calendar are not within the con-
templation of these exceptions. 

Additionally, when the delay involves
the time necessary for the parties to con-
duct ordinary incidents of proceedings
leading up to the trial, the interference
must deprive the plaintiff of a “substantial
portion” of the five-year period for prose-
cuting the lawsuit in order to qualify as 
a circumstance of impracticability. This 
is because ordinary delays, even ones
beyond the plaintiff ’s control, are already
accounted for in the five-year period. 

The Court held that, “On this
record, the trial court was within its
discretion to conclude that the time
attributable to the partial stay did not
qualify for tolling under section
583.340(c).” Even after the order was
entered, Gaines largely retained control
over the proceedings. The purpose of
mediation is to resolve disputes “in a
fair, timely, appropriate, and cost-effec-
tive manner” without derailing the liti-
gation. (§ 1775, subd. (a).) Parties par-
ticipate voluntarily and may withdraw
at any time. Unless the parties have
agreed to a binding award, any party
who voluntarily enters mediation may
revoke its consent and withdraw from
the dispute resolution process. Upon
the filing of a statement of nonagree-
ment by the mediator, Gaines was enti-
tled to request that the original trial
date be reinstated, or that she receive
priority for a new trial date. (§ 1775.9,
subd. (b).) There is no reason to believe
that the stay, entered at the parties’

Appellate, continued from Previous Page
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BY MILES B. COOPER

The lawyer did a final review of the
Mandatory Settlement Conference Statement.
The statement’s introduction captured the facts
perfectly, the lawyer thought, reading it to him-
self. “On 4/10/2014 at approximately 10:00 a.m.,
John Doe was legally in a marked crosswalk,

crossing with a green light, from the northeast corner to the
southeast corner of Main Street and Central Avenue. Suddenly,
and without warning, a maroon sedan driven by Defendant
Drumpf made an illegal left turn and struck the aforementioned
pedestrian Doe. Doe suffered serious injury to his body and psy-
che, causing the damages demanded in said litigation.” He
emailed it to his co-counsel to get the co-counsel’s thoughts. 

Just because everyone’s doing it

Pull ten MSC statements at random from court filings and
the majority would read similarly to this example. Dry language
laced with legalese. That the majority of briefs read this way
does not make it right. What marvelous opportunities wasted.
Let’s talk about the easy parts first. Dump the legalese. The
words in the example above? Strike aforementioned, and said
litigation. Next, avoid the “and” curse. “Suddenly, and without
warning,” and “body and psyche,” from the example. We lawyers
seem to love knitting together two similar words with “and,”
believing the combination is somehow better. The result is
unnecessary verbiage. For those who cite the ampersand restau-
rant phenomenon to argue against this, know that trend peaked
in 2012 (but a Craftsman & Wolves rebel within remains deli-
cious.)

The Golden Rule does not apply

The Golden Rule – that one cannot ask a juror what com-
pensation the juror would be willing to accept to suffer the same
injury – is hardwired into our being. So hardwired it is anathe-
ma, as in “Don’t cross the streams, Venkman.” The Golden Rule
exists for a reason. The courts determined it was an unfair
advantage for us plaintiffs’ lawyers. It is too powerful, likely to
lead to runaway verdicts, and not the appropriate damages
measure. 

Nothing prevents using Golden Rule variants in persuasive
damages writing, however. How would that look? Consider
changing the introduction’s perspective. “You take a few steps
into the crosswalk. From the corner of your eye, you see a pur-
ple blur. You start to turn your head when – wham! Your knee
snaps sideways. You hear a loud crack, like a thick tree limb
snapping. Looking down, you see your leg bent at an odd angle,
broken in two. In one second, your life, your mobility, is perma-
nently changed.” By using the second person perspective, the
reader is now the client.

But to paraphrase Robert Downey, Jr., never go full
McInerney. This is not in reference to Bolivian Marching Powder,

but excessive second person perspective use – a little goes a long
way. Write the whole brief that way and it will be perceived as
experimental (not to mention difficult to get through). Save it for
the introduction or the noneconomic damages section.

Tense

One can do more than perspective shifts. Want the reader
to be in the moment? Consider present tense. An example? “He
used to enjoy riding his bicycle.” Versus: “He rides through the
crisp evening fog, the fast clip allowing him to slough off the
day’s stress.” The former describes an event. The latter trans-
ports one into it.

Paring knife

The best writing? Writing with extraneous words stripped
away. Lawyers, judges, adjusters – we all have too much to read.
Add in everyday data bombardment (excuse me, sir, you just
walked into me while walking and tweeting on your smartphone)
and no one wants to read an additional word. So how does one
separate wheat from chaff? First, brainstorm with abandon.
Write and flow without regard to the internal editor, who wants
to go back and recraft every sentence. Get the thoughts down
first. Then set it aside for some time – overnight is best. Later,
go back through and edit. That means reduce words, not add.
Talk about “a pie slice,” not “a slice of pie” (three words instead
of four.) Every word must serve a purpose. After this first pass,
set it aside again. Then repeat the exercise. This column’s first
draft is usually over 1,100 words. It has to be 800 words to fit
the magazine. The forced succinctness helps carve off less inter-
esting material. Although I do allow room for obscure Eighties
references – there’s a minimum requirement for verbal pieces of
flair (okay – Nineties references too).

Obligatory Garner plug

One cannot discuss legal writing without referencing the
great Bryan Garner and his programs. I’ve plugged him before,
and I’ll do it again. Taking one of his programs will help win
arguments and influence people. 

Outro

Back to our MSC-drafting lawyer and his co-counsel. The
co-counsel reviewed it. She offered some feedback – similar to
that discussed in this column. The result? A shorter brief, a
tighter discussion, and a damages discussion that hit hard. 

Miles B. Cooper is a partner at Emison Hullverson LLP.
He represents people with personal injury and wrongful death cases.
In addition to litigating his own cases, he associates in as trial coun-
sel and consults on trial matters. He has served as lead counsel, co-
counsel, second seat, and schlepper over his career, and is a member 
of the American Board of Trial Advocates. Cooper’s interests beyond
litigation include trial presentation technologies and bicycling
(although not at the same time).
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(800) 262-7576
www.scarlettlawgroup.com
536 Pacific Avenue
San Francisco, CA 94133

Randall H. Scarlett, Esq.

Where you refer catastrophic cases may be the
single most important decision you make for your client.
Whether it’s cases involving traumatic brain injury, spinal-cord injury
or other catastrophic personal injury and wrongful-death cases,
the Scarlett Law Group will ensure results above and beyond
those that can be obtained by other firms.

We are pleased to pay referral fees
in accordance with State Bar rules.

49.1 million — Traumatic brain injury caused by cross centerline
big-rig trucking collision

22.8 million — Traumatic brain injury caused by tour bus collision
with pedestrian

26 million — Permanent brain injury caused by failure to diagnose
H-Flu meningitis

18.6 million — Wrongful death, multiple impact, road defect

13 million — Permanent brain injury caused by failure to diagnose meningitis
in a year-old child

11 million — Traumatic brain injury caused by dangerous roadway
and light rail vehicle collision with pedestrian

10.6 million — Traumatic brain injury caused by collision
with farm machinery.
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