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BY SPENCER LUCAS

In a vehicular-collision case that
results in anything less than complete
destruction of your client’s car, you can
expect the defense to hire a biomechan-
ics expert to opine that your client could
not have possibly suffered the injuries
claimed. Tom Schultz and I recently dealt
with this in a trial and we were able to
navigate the web of nonsense that the
defense lawyers spun.  This article dis-
cusses strategies we found helpful in bat-
tling the defense’s biomechanics expert
and proving injury causation to the jury. 

Background research on the
witness

Our trial was against the State of
California (Department of Justice –
Attorney General’s Office), and involved
a rear-end impact to our client’s parked
vehicle. Our client suffered cervical and
lumbar pain, as well as left-shoulder 
and left-wrist complaints. He was unre-
strained in his commercial truck while he
was waiting to start a construction job.
He was taken away in an ambulance, ini-
tially complained of back and shoulder
pain, and was discharged from the E.R.
with a diagnosis of cervical and lumbar 
strain. 

After conservative chiropractic care,
the plaintiff ended up having a one-level
cervical fusion C6-7, a left-shoulder
labral-repair surgery, and two wrist
arthroscopy surgeries. In trial we faced a
biomechanics expert who opined that
our client could not have possibly suf-
fered any significant injury in the crash.
The essence of the testimony was that
our client, age 50, had a long history of
chronic neck and back pain based on his
pre-incident medical records, and any of
his claimed injuries were likely “wear and

tear” caused by his 30-year career as a
concrete pumper. 

The first step in preparation to
effectively cross examine the defense 
biomechanics expert was to do our own
research on the expert. This proved diffi-
cult at first because she appeared to have
no record whatsoever. Zero hits came up
on the internet, nobody had ever heard
of her.  It was discovered that this expert
had recently undergone complete name
and gender transformation. Upon dis-
covering the witness’s prior name, we
were able to locate prior depositions and
PowerPoints that committed the witness
to certain opinions about cervical and
lumbar injuries.

Through the research we learned that
this witness did 95 percent defense work,
and earns several hundred thousand dol-
lars each year testifying on behalf of defen-
dants. Even more so, her employer is a
publicly-traded company with $300 million
in annual revenue that does almost exclu-
sively defense work. Their typical client
assignments include working for huge
companies to clean up disasters they have
created like Exxon for the Valdez oil spill,
Firestone for the Ford Explorer rollover
cases, or tobacco manufacturers to perform
studies denying the effects of second-hand
smoke.  The local office of this company
displays in the lobby an 8-foot framed
photograph of the Exxon Valdez oil spill.
This background simply set the stage to
later prove the tremendous defense bias
that both the witness and the firm have. 

Frequently, a biomechanics expert
may have given prior opinions that can
be used in your case to help establish a
mechanism of injury. For example, the
expert may say that spinal-injury thresh-
old is in the range of 5 mph in terms 
of change of velocity (Delta V). Other
times you may find that the expert has

previously relied on your own biomechan-
ics expert’s published research. This hap-
pened to be the case in our recent trial. 

Prior opinions

A key aspect in spinal-injury cases is
looking at the earlier opinions of the
defense expert to see what he or she has
opined about before in terms of the min-
imum threshold for causing disc injury.
This varies depending on the type of 
collision, whether frontal impact, rear-
ender, or side-swipe. This also varies
whether one is dealing with a cervical
injury or lumbar injury. Generally speak-
ing, it is easier to prove a cervical-disc
injury in a rear-ender than a lumbar-disc
injury in a frontal collision. The reason
for this involves the whiplash mechanism
of the cervical spine, which is not as
prominent in the lumbar spine. In side-
swipe cases, most biomechanics experts
will testify that the forces imparted on
the vehicle occupant are not as manifest
as if it were a rear-ender or frontal
impact.

Once you have a good understand-
ing of the defense expert’s prior opin-
ions, you will be better prepared to keep
her honest when she tries to destroy your
case and call your client a fraud. 

Accident reconstruction
foundation for opinions

Before deposing the defense expert,
it is critical to obtain all of the accident-
reconstruction data from your expert and
gain a clear understanding of the forces
involved. This will enable you to poke
holes in the defense expert’s opinions if
her analysis is based on a flawed recon-
struction. This typically involves knowing
the (1) speed of vehicles involved, 
(2) principal direction of force, (3) areas 
of impact, (4) evidence of vehicle damage,
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there’s still $30 million there.” Mr. Kazan actually said (and we misquoted),
“Because there’s still $30 billion there.” That’s quite a difference. 
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Cross examining the biomechanics
expert in a “minor impact” trial
When the defense is disputing causation,
this is the expert you have to discredit
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and (5) orientation of the injured occu-
pant. 

We learned that our reconstruction
expert had the impact at 16 mph, which
was close to the defense’s impact speed.
However the defense’s Delta V (DV) was
only 4 mph, where ours was 10-12 mph.
This difference was enormous because
most biomechanics experts would agree
that someone can suffer a spinal-disc
injury at DV 10-12, but not at 4. The criti-
cal issue became the analysis used by the
defense accident-reconstruction expert
that the biomechanics expert relied upon.

In our case the defense reconstruc-
tionist opined that the defendant’s vehicle
first hit our client’s cement-pumper trailer
and then hit the rear of our client’s truck.
He used a computer program that did two
different reconstructions of the impact: 
(1) the impact to the trailer and (2) the
impact to the truck. Upon reviewing his
file after the depo it became clear he used
two different methods to monkey the
numbers to sway a lower change in veloci-
ty than reality. He used a momentum
analysis for impact with the trailer and a
damage analysis for the truck. While in
and of itself this might not be fatal, the
expert chose a stiffness value of the truck
as 9999.99 which is the highest value the
program allows. There was no basis for
such a high value given the obvious defor-
mation to the steel underride bar of the
truck.

This knowledge enabled us to
expose a faulty foundation in the defense
theory of the reconstruction. If the basis
of the biomechanics expert opinion is
flawed then the entire opinion of the 
biomechanics expert is worthless. 

Use medical records to your
advantage

In virtually every case, the defense
lawyers will fail to provide their experts
some of the medical records. Sometimes
this is harmless error, other times it is an
overt attempt to improperly influence
the witness. 

In our recent trial it became apparent
that the DOJ lawyers failed to provide
their biomechanics expert with the records
from the initial treating chiropractor,

which proved that our client had com-
plaints of pain to the areas of his body
at issue within three days of the inci-
dent. The defense was so overzealous 
in trying to prove their point that our
client wasn’t injured that they wanted 
to hide the evidence from their own 
witnesses. 

Medical records often discuss the
positioning of the injured party as it per-
tains to the mechanism of injury. For
example, if someone is unbelted the
records will mention this and might fur-
ther explain if your client “hit the dash.”
In our case, the plaintiff was unbelted
and suffered a left-wrist and left-shoulder
injury. The problem was that not a single
medical record discussed “hitting the
dash” or an “outstretched hand.” When
dealing with this situation, where the
medical records don’t mention a key
aspect of the accident and injury, it is
important to prove that collisions often
happen in less than a matter of millisec-
onds. We countered this with testimony
from both our expert orthopedic surgeon,
who had biomechanical training, and also
our biomechanics expert, who talked
about how the human mind is not always
able to interpret the specific kinematic
movements of the body in a crash that
happens in less than a half-second. There
are published studies on this topic deal-
ing with football players who do not recall
which way their leg twisted resulting in
knee tears.

Despite somewhat problematic med-
ical records, in trial we were able to cross
the witness by essentially blaming the
lawyers for failing to provide the witness
with the key records. This became a high-
light of the cross and took any thunder
they had away from them. 

Use “Before and After”
evidence to prove causation

Medical records can often establish
the fact that your client was asymptomatic
before the subject incident, and became
symptomatic after. Biomechanics experts
are typically not medical doctors quali-
fied to give a diagnosis, so they are
forced to admit what the records say 
on their face. 

Even when your client has a prior his-
tory of neck or back pain, the likelihood is
that the prior medical records are signifi-
cantly outweighed by the treatment post-
incident. This can be used to your advan-
tage with the defense expert by establishing
the timeline of before and after. Tally up
the number of medical visits your client
had in the five years before the incident,
compared to the post-incident number of
medical visits. Force the defense expert to
admit that your client was asymptomatic on
the date of the incident. Use the deposi-
tions, or declarations, of family members,
co-workers, and friends to establish what
your client could do physically without 
limitation before the incident. Force the
defense expert to admit they have no evi-
dence to contradict what the friends and
family say. 

Videotape the deposition

Tom Schultz of our office took the
deposition of the defense biomechanics
expert. The expert admitted that she had
no idea which injuries were caused by the
collision and which may have been pre-
existing, if any. Obviously this was dis-
turbing to the DOJ lawyer who had been
working for several years to try to prove
that all of our client’s injuries were pre-
existing. What happened next was by far
the most amazing piece of videotape
deposition evidence I’ve ever seen: 

The DOJ lawyer writes out in huge
block letters on a piece of paper “You do
have the opinion that the plaintiff was
not injured in the accident and that all 
of his injuries are pre-existing.” He then
slides this note over to the expert −
which is visible in the video. The witness
is looking over and reading it. You can
see the arm of the defense lawyer sliding
over the note. Tom, incredulous, says
“What? Is he handing you a note? Did
you just read a note from counsel?” 

The witness herself can’t really
believe what is going on and chuckles
and says “Well, yeah I guess so.” 

So after a big fight, Tom gets the
note and marks it as an exhibit. Of
course the note became an admitted
exhibit at trial, and we played the clips

Cross Exam, continued from Previous Page

See Cross Exam, Page 10
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from the videotaped deposition before
the defense expert took the stand. 

Key points for the deposition

As part of your outline, develop a list
of concessions that you want the witness
to make based on the evidence and mate-
rials you have. For example, if you are
armed with prior-opinion testimony on
issues relevant to your case about spinal
injury threshold use this and force the 
expert to commit to their prior opinion.
Then move factually to the specifics of
your case and force the expert to admit
anything that helps establish your theme.
If there is helpful witness deposition tes-
timony describing the seriousness of the
collision, force the expert to acknowledge
they cannot refute the eye witness
account of what occurred. If there is

frame or structural damage to your
client’s vehicle, force the expert to
acknowledge that this was likely caused 
in the crash. Focus on your client’s 
immediate onset of pain and make the
expert admit that your client suffered
injury in the collision. As discussed
below, this will help you with a verdict
form that avoids improperly getting
defensed on causation. 

As you go into the deposition, you
should have a list of records that you have
provided to your expert. This can be used
to examine the witness about all the miss-
ing records that the defense lawyer failed
to provide their expert. This not only
boxes them in on a Kennemur motion, it
makes both the lawyer and the witness
look unprepared. Biomechanics experts
look for the initial-treatment records to

determine at what point your client started 
complaining of the injuries at issue. 

In spinal-surgery cases the experts
look for complaints of radiculopathy. It
is helpful to be armed with the initial-
treatment records whether they be
ambulance, E.R., chiro, P.T., or orthope-
dic records. In spinal surgery cases, you
should have an understanding of the
nerve distribution at issue. For example,
C6-7 nerve distribution extends behind
the scapula, down the arm (tricep) into
the middle finger. A C6-7 nerve issue
will typically create weakness in the wrist.
Use anything in the record to help estab-
lish these facts. In our case even though
the “radiculopathy” was not precisely
identified until 18 months post-incident
he had pain diagrams within a week of

See Cross Exam, Page 12

Cross Exam, continued from Page 8
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the incident circling the left scapula and
left wrist which are consistent with the
nerve distribution at issue.

After all the concessions have been
made, and it is apparent she doesn’t have

the complete records, her confidence will
be rattled and this is the point where you
get her “opinions.” Get the witness to
provide all of her opinions, all the bases
of her opinions, all assumptions she is

relying upon, all research relied upon, all
experts she spoke to, and all demonstra-
tives she will use at trial. 

Motion in limine re ultimate
opinion on causation 

Experts are precluded from offering
an ultimate opinion that would invade
the province of the jury. This is true for
accident reconstructionists opining that a
party was “negligent” and also true for
biomechanics experts who are not med-
ical doctors and who attempt to testify
about “causation.” All they can say is if
there is a mechanism of injury or not. 
A medical doctor, whether a treater or
expert, may be qualified to say if the colli-
sion caused the injury at issue. However,
this is not the proper subject of expert
opinion from someone without an M.D.

It is critical to meet and confer about
this and get a stipulation and put it on the
record during the Motion in Limine hear-
ing. If the defense will not agree, file a
motion.  

Use the appropriate verdict
form to avoid improperly
getting defensed on causation

Once the defense expert admits that
your client suffered a whiplash injury, or
even a minor soft-tissue injury, the verdict
form should be crafted to avoid confusion
on causation. If the defense admits that
the incident caused injury, and the dispute
is only the extent of the injury, that issue
is addressed in the damages section of the
Verdict Form. Reference to the CACI
Verdict Form 400 is helpful to persuade
the judge to omit question #2 on: “Was
defendant’s negligence a substantial fac-
tor in causing harm to plaintiff?”

Sometimes the judge will require
“substantial factor” language in the
Verdict Form out of an abundance of 
caution. In our recent trial, the defense
admitted liability after trial started and
the court agreed to use the following lan-
guage after we proved that the defense
experts admitted plaintiff was harmed.
“What are plaintiff ’s damages of which
defendant’s negligence was a substantial
factor?” While not as straight forward as

See Cross Exam, Page 14
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“what are plaintiff ’s damages” this at
least correctly took out an opportunity for
the jury to defense the case by answering
“no” on a straight causation question. 

Crossing the defense expert
at trial

Begin your cross-examination prepa-
ration by creating impeachment video
deposition clips. If you are going to
spend the time and energy on any trial, it
is worth the money to get the synchro-
nized video deposition of the key defense
experts (at least the orthopedic expert,
accident reconstruction, and biomechan-
ic). With the synched video, you can make
your own impeachment clips and have
them loaded onto a laptop ready to play
for the jury when the witness tries to deny
what they said in deposition. It is shock-
ing how experts try to squirm out of what
they testified to under oath in deposition.

With your outline, start with proving
the expert’s bias, their defense-slanted
nature, how much money they make
doing defense work, and how much
money they are making to provide the
defense opinions in your case. Make sure
even for the most basic concession that
you have the video clip ready to play for
when the witness goes sideways. 

Then expose all the records that the
defense lawyer never gave them. When
the defense expert is a polished and like-
able witness, I find it a useful strategy to
focus the blame on the lawyers and their
strategy to hide the truth.

Next go to the best points of your
case on causation whatever they may be.
This may be the idea that your client was
asymptomatic on the date of the inci-
dent. It may be witness testimony
explaining how active your client was
before the collision at issue.

The “eggshell” plaintiff 

Another key point for cross examina-
tion is aggravation of pre-existing condi-
tion. Often the defense biomechanics
expert, along with the defense radiologist
and orthopedic spine surgeon, will testify
that your client suffered from a degenerat-
ed spine from aging and wear and tear.
Force the defense expert to admit that she
cannot state to a reasonable degree of sci-
entific certainty that the collision did not
exacerbate an underlying condition. CACI
3927 states “if plaintiff had a physical or
emotional condition that was made worse
by defendant’s wrongful conduct, you must
award damages that will reasonably and
fairly compensate him for the effect on

that condition.” Put it in simple terms and
just ask, “you can’t rule out that my client’s
condition was made worse after the colli-
sion?” (i.e., He was an “eggshell” plaintiff.)
This theme resonates with juries because
everyone has some aging in the spine
which pre-disposes us all to injury.  

Faulty foundation

Finally, go to the faulty foundation
in the biomechanics opinion based on
the defense’s accident reconstructionist.
You will have already addressed this issue
with your accident reconstructionist, 
poking holes in the defense theory.

Spencer Lucas is an
attorney at Panish Shea &
Boyle where he specializes
in catastrophic injury, espe-
cially those involving the
brain and spinal cord. 
He was a finalist for Trial
Lawyer of the Year for
Consumer Attorneys of

California in 2011, and for CAALA in 2014.
The LA Daily Journal named him as “One
of Five Associates to Watch in California.” He
is a graduate of the University of Washington
and the Pepperdine School of Law. 
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BY BRIAN PANISH AND DAVID RUDORFER

As insurance companies and the lawyers that represent
them search for ways to evade responsibility, the improper use of
the medical-emergency defense has grown in popularity. The
defense is usually raised after an alleged medical condition caus-
es a driver to lose control of a vehicle which kills or injures
many innocent people. This article explains how to make this
defense tactic backfire and actually increase the plaintiff ’s
chances of proving liability and damages.

The law does not favor this defense

California has codified that a defendant who causes injuries
as a result of an unsound mind, or mental medical emergency,
has no defense. Specifically, Civil Code section 41 provides that
“A person of unsound mind, of whatever degree, is civilly liable
for a wrong done by the person [...].” In Bashi v. Wodarz (1996)
45 Cal.App.4th 1314, it was clearly explained that mental illness-
es of any kind are not a defense to negligence or any other civil
claims. The rationale is that individuals, who hurt or kill inno-
cent members of the public as a result of the mental medical
emergencies, or the insurance companies that insure them,
should be held financially responsible to those harmed. 

However, a highly limited defense to negligence has been rec-
ognized for a person who is suddenly stricken by an unforeseeable
physical illness while driving an automobile (as opposed to a mental
illness), which the person had no reason to anticipate, if that illness
renders it impossible to control the car. (See Cohen v. Petty (1933) 65
F.2d 820; see also Waters v. Pac. Coast Dairy, Ltd. Mut. Comp. Ins. Co.,
Intervener (1942) 55 Cal.App.2d 789, 792; Ford v. Carew & English
(1948) 89 Cal.App.2d 199.)  The doctrine of sudden emergency or
imminent peril does not, however, apply to a person whose conduct
causes or contributes to the imminent peril or who has any reason 
to expect such peril. (CACI 452; See also Pittman v. Boiven (1967) 249
Cal.App.2d 207, 216.)

Defendant’s burden

Based on the law set forth in Cohen, Waters, Bashi, Civil Code
section 41, and related case law, a defendant asserting the sud-
den physical-medical-emergency defense has the burden to affir-
matively prove the following: (1) That defendant driver was
telling the truth; (2) The medical cause of the alleged sudden
condition the defendant driver experienced was a physical,
rather than mental, medical emergency; (3) That it was a sudden
condition which immediately rendered defendant unable to 
control the vehicle; (4) That defendant driver had no reason to
anticipate or foresee this sudden physical medical condition; and
(5) Whether the defense could be considered to overcome the
presumptions of negligence (res ipsa loquitur or negligence per
se). The case law specifically provides that these issues are ques-
tions of fact for the jury to decide. 

This defense is somewhat controversial. Numerous jurisdic-
tions have recognized that any form of medical-emergency
defense would be inconsistent with the principles of comparative
fault and arbitrarily makes victims pay for the harm caused by
others’ physical medical emergencies. California’s approach, while
maintaining a comparative-fault system, has been to limit the
defense in the ways stated above so that it is almost always subject
to defeat. Despite the law that limits this defense, it should come
as little surprise that it is commonly asserted in cases where the
medical condition cannot be proved or there is ample evidence of
the defendant having reason to anticipate the sudden medical
emergency. 

Plead against the defense

When to begin the fight against the medical-emergency
defense is generally a question of whether it appears to be a 
medical-emergency case from the police report or other pre-
litigation investigation. If it appears clear that the collision was

See Medical-Emergency Defense, Page 18

The medical-
emergency defense
Defendants try to avoid liability
by claiming a “medical emergency”
caused them to lose control

“It wasn’t my fault, I swear.
I was having a panic attack

just before I hit him.”



Submit your latest verdict to www.JuryVerdictAlert.com18 Plaintiff | May 2016 | plaintiffmagazine.com

the result of any form of medical emer-
gency, consider pleading allegations
against the defense. The allegations
should provide that the defendant knew or

was reckless for not knowing of medical
conditions which posed a danger of losing
control of a vehicle and causing serious
injury or death to innocent members of

the public; and that despite such knowl-
edge, the defendant negligently and reck-
lessly continued to operate a vehicle while
recognizing he or she was being danger-
ously influenced by these medical condi-
tions. Under such circumstances, allega-
tions of punitive damages can be alleged
based on defendant acting with a con-
scious disregard for public safety.

If the case involves a defendant who 
is an agent, independent contractor or
employee of another person or entity, and
was operating a vehicle in the course and
scope of such employment, you should con-
sider making allegations of negligent hiring/
training/retention/supervision against that
employer. Such allegations would include
that the employer knew or should have
known its employee was unfit to drive a
vehicle as part of his or her work duties 
but recklessly still allowed the employee to
drive a vehicle for work. Again, such allega-
tions would support claims for punitive
damages against the employer if the mis-
conduct was ratified by managerial employ-
ees and/or was carried out with the consent
of the officers, directors, and/or managing
agents. 

Written discovery

Written discovery should be aggres-
sively pursued against the defense. In
medical-emergency cases, the issues of
whether the defendant driver violated
various rules of the road in causing the
incident are typically not in dispute. 
That is because in most of these cases the
defendant driver lost control of the vehi-
cle at high speeds, resulting in massive
multi-vehicle collisions that seriously
injure or kill people. Defense counsel 
will normally concede how the collisions
occurred and that such operation of a
vehicle was in violation of the applicable
Vehicle Code sections. Although it may
not be in dispute, be sure to confirm
through written discovery and deposi-
tions that defendants admit to any appli-
cable violations of the Vehicle Code.

The focus of discovery should be on
obtaining evidence that can in any way
prove: (1) the defendant driver was not
telling the truth; (2) there is insufficient
See Medical-Emergency Defense, Page 20
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evidence to prove that the medical cause
of the alleged sudden medical condition
the defendant driver experienced was
physical rather than mental; (3) this sud-
den condition did not immediately ren-
der defendant unable to control the vehi-
cle; (4) the defendant had reason to
anticipate or foresee this sudden physical
medical condition; and (5) the conduct at
issue meets the elements of negligence
per se and res ipsa loquitur. In other
words, discovery should be focused on
establishing that the defendant cannot
meet the burden to affirmatively prove 
all the requirements of the medical-
emergency defense addressed above.

Written discovery covering all subject
areas at issue should be sent out early. It
should generally cover any and all med-
ical conditions that could in any way
impact the ability to do what was being
done at the time of the incident. As soon
as the alleged medical condition respon-
sible for causing the subject incident is
identified, the written discovery should
be specifically focused on any history relat-
ing to that condition. Once the defense is
at issue, all such medical records of the
defendant driver are relevant and subject
to discovery. If it is alleged that the defen-
dant driver lost consciousness, the written
discovery should cover anything relating to
medical treatment for losses of conscious-
ness over the 10 years leading up to the
incident. Similarly, emphasis should be
placed on any medications defendant was
taking during the years leading up to the
incident. Use the medical records to estab-
lish false responses or inconsistent state-
ments of the defendant driver.

Focus on an employer

Along the same lines, if the case
involves an employee, focus the attack
against the emergency defense by
requesting all documents that could
relate to the employer’s policies or proce-
dures on safety. In addition to what is
provided in California’s Vehicle Code or
California’s driving handbooks, it is often
the case that employment hiring and/or
training materials provide additional
safety responsibilities. In particular,
employer safety policies and procedures

often provide that employees are respon-
sible to ensure that no medical condition
impacts their ability to drive safely. Be
sure to obtain all employment documents
on the defendant driver, including the
entire personnel file, any history of prob-
lems, and any polices or procedures they
were expected to follow. 

This defense is also often asserted by
commercial drivers who fall asleep or
black out at the wheel after violating vari-
ous state or federal laws or safety stan-
dards they were required to follow lead-
ing up to the incident. In cases where
defendant drivers are also commercial
drivers, there should be a focus on the
heightened training and safety rules
these drivers are supposed to follow. Get
the defendant drivers to admit that they
had to follow the California Commercial
Handbook Rules and various federal or
state motor carrier safety rules. Any safe-
ty rule violation that led up to the inci-
dent serves to eliminate the defense. In
particular, for commercial drivers in the
state of California, and across the U.S., 
it is required that a commercial driver 
fitness determination exam is conducted
every 2 years, as a minimum. The forms
themselves are entitled “Medical
Examination Report for Commercial
Driver Fitness Determination.”

The law permits doctors as well as
chiropractors to conduct these examina-
tions and the system is one of self-report-
ing by the drivers. In other words, it is
the duty of the commercial driver to accu-
rately and honestly fill out the “Health
History” portion of these forms prior to
each examination. After the commercial
driver fills out the “Health History” por-
tion of the form, the commercial driver
must acknowledge by signature that “I cer-
tify under penalty of perjury under the laws of
the State of California that I have provided true
and correct information concerning my health. 
I understand that inaccurate, false or missing
information may invalidate the examination
and my Medical Examiner’s Certification.”
Obviously, if the defendant driver has
failed to self-report on the DMV medical
examination what is reflected in the defen-
dant’s medical records, there has been 
no medical emergency – there has been

reckless conduct with a conscious disregard
for public safety. 

Strategies to defeat the
defense 

Various strategy considerations should
be taken with the written discovery
obtained to beat the medical-emergency
defense. First, do not take the defendant
driver’s deposition too early. Wait until you
have compiled all medical records and/or
employment records. Not surprisingly,
most of the defendant drivers asserting
this defense have a long history of various
medical problems that have been treated
by doctors and/or have had similar prob-
lems identified at work. After obtaining all
medical and/or employment records, con-
sider which doctors and/or employers are
worth deposing. 

Defendant’s treating doctors

However, a word of caution should
be noted when it comes to the doctors of
defendant drivers who cause catastrophic
injuries or death and then assert a medical-
emergency defense. These doctors can
greatly assist in defeating the medical-
emergency defense but may also be hesi-
tant to cooperate. If there is evidence
that the defendant driver’s doctor pro-
vided negligent treatment relating to the
medical advice on the ability to drive, the
defendant driver’s attorney may consider
suing the doctor just to muddy the
waters. Preferably, the defendant driver’s
doctor confirms reasons why the defen-
dant driver had reasons to anticipate the
medical condition in question. A phone
call to the doctor’s office to request that
the doctor’s attorney call you back to
discuss the doctor’s deposition may be
worth trying. Explain to the doctor’s
attorney that his or her patient’s alleged
medical conditions have caused injuries
or deaths to your clients. 

Once the doctor’s attorney under-
stands that the doctor’s patient is
attempting to evade responsibility by
blaming the doctor’s advice or medical
treatment, that doctor will be on the
defensive and will normally confirm he
did everything by the book and the
See Medical-Emergency Defense, Page 22
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defendant driver failed to act reasonably.
On the other hand, if the defendant dri-
ver’s doctor is going to bat for his patient
and attempting to assist with the medical-
emergency defense, it is usually best to
simply undermine the doctor’s credibility
or knowledge. There is little to gain by
suing the defendant driver’s doctor in
these cases and it normally just wastes
time and resources. 

What the employer knew

When the defendant driver has an
employer, regardless of course and scope
issues, a person most qualified (“PMQ”)
deposition notice should be sent to the
employer regarding subject areas that
pertain to the elements of this defense
noted above. For instance, PMQ subject
areas should include any person who has

knowledge of the defendant driver’s
medical conditions and any instances of
any medical emergencies in the past. The
employer’s PMQ will normally confirm
no such efforts were taken, which creates
a separate basis of opposing the defense.
Also, get the PMQ to confirm the various
safety rules the driver was supposed to
follow but violated by failing to disclose
the alleged medical condition in question. 

Similarly, larger corporations with
human resource departments will often
produce a human-resource manager as its
PMQ to confirm the company had no
knowledge it was employing an unfit driv-
er with dangerous medical conditions and
had no reason to possibly know the driver
was unfit. These human-resource man-
agers normally explain that such medical
information is private and protected by

the American Disabilities Act (“ADA”) and
therefore not subject to inquiry. If the HR
manager attempts to hide behind the
ADA in that way, simply ask if they are
aware of any exceptions to the ADA relat-
ing to asking employees if they have med-
ical conditions that could pose a threat. 
If they say they are not aware of any such
exceptions, then the employer is negligent
for not knowing that the ADA has specific
rules that permit employers to inquire if
an employee has any form of medical 
condition that could pose a threat to
themselves or others. 

In fact, the Equal Employment 
Opportunity Commission (“EEOC”) 
regulations implementing the ADA have
provided that an employer’s determina-
tion of whether an individual with a 
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condition, that is not a medical emer-
gency; that is negligence. 

Defendant’s medications

Most would agree the only reason-
able course of action a driver can take
when experiencing a medical emergency
while driving a vehicle is to stop immedi-
ately. Also, if the defendant driver took
any form of medication or did not take
any form of medication he needed and a
collision occurs as a result, that is not a
medical emergency; that is negligence.
All medication and pharmacy records
should be aggressively pursued and the
defendant driver should be questioned
about every possible warning relating to
such medications. Defendants should be
cross-examined regarding their medical
records the way defense attorneys cross-
examine injured plaintiffs about their
prior medical records, noting even the
most minor inconsistencies. No stone
should be left unturned relating to the
defendant driver and this defense, which
is why it is often best to take the driver
deposition last in order.

Depositions of the EMTs, firefighter
and/or any medical personnel who treat-
ed the defendant driver must also be
considered. Not only are these individu-
als excellent sources of false statements
made by defendant drivers close in time
to the incident, they also can confirm the
lack of proof of the alleged medical con-
dition at issue. In many cases relating to
losses of consciousness or syncope, there
is insufficient evidence to prove there was
a physical medical emergency. 

As noted above, California law has
established that defendants cannot sim-
ply claim they experienced a sudden
blackout to evade responsibility.
Normally, there is no proof of any med-
ical event at all. Doctors who routinely 
document in medical records that the 
defendant driver suffered a loss of con-
sciousness or syncopal events will almost
always admit in deposition that there is
no evidence of any medical condition
other than the defendant’s claim of
allegedly blacking out. That is not proof
of a physical medical emergency. That is
not even proof of a mental medical

emergency, which would still be insuffi-
cient under California law. 

Retain experts and consider
trial motions

In some cases it might be better to
eliminate the medical-emergency defense
by filing a motion in limine based on
defendants’ clear inability to meet the
affirmative burden. We have filed many
of those motions and the defense will
normally admit fault before the judge
rules on them. However, in many other
cases we have determined that allowing
the medical-emergency defense to go to
jury actually increases the value of the
case because the juries are overwhelmed
by the reasons why the defense should
not apply and are inflamed by the merit-
less attempt to evade responsibility. 

Regardless of whether you decide to
keep the defense out of the trial by way
of motions in limine, you must be pre-
pared for the defense to go to the jury.
As such, you need to retain experts to
explain the importance of the informa-
tion you obtained during discovery. 
An accident reconstructionist can help
explain the defendant’s loss of control of
the vehicle was not immediate. The acci-
dent reconstructionist can also evaluate
the vehicle black box to determine
changes in speed input which would also
reflect a failure to take immediate action
to stop the vehicle after the onset of the
medical condition. A safety expert should
be used to explain the safety violations at
the time of the incident and the viola-
tions that occurred leading up to the
incident. The safety expert can also
address an employer’s failure to follow
safety practices with hiring, training,
supervision and retention. 

Similarly, a human-resource manage-
ment expert can explain what the
employer should have done to ensure 
the employee was fit for job duties that
included driving a motor vehicle; that
would include an evaluation of any med-
ical conditions that could pose a threat. 

A medical doctor should also be
retained to confirm there is insufficient
evidence to prove it is more likely than
not that a physical, rather than mental,

medical emergency occurred. Lastly, if
any medications are at issue, a toxicolo-
gist should be retained to explain the
medications warnings and side effects
which were ignored. 

In the last three years we have han-
dled many of these cases where the
defense asserted the medical-emergency
defense after a defendant caused serious
injuries or death to innocent members of
the public. The evidence developed to
defeat the medical-emergency defense
significantly increased the value of all
these cases: The negligent defendant
driver is exposed as a liar or as a person
who is attempting to hide behind a mer-
itless defense. The employer is exposed
for putting profits ahead of safety by con-
sciously ignoring its duties to keep unfit
drivers off the road. Either way, the jury
is inflamed by the failure to take respon-
sibility and to blame the victim.

In conclusion

It should be clear that although the
medical-emergency defense should be taken
seriously, it can actually provide an opportu-
nity to obtain discovery that would ordinari-
ly not be available and that has great bene-
fits in proving liability and damages. 

Brian Panish is a partner
at Panish, Shea & Boyle
LLP in Los Angeles. He is a
member of the Inner Circle
of Advocates. He specializes
in litigating catastrophic
injury or wrongful death
cases on behalf of plaintiffs.
(www.psblaw.com)

David Rudorfer is an asso-
ciate attorney with Panish,
Shea & Boyle LLP in Los
Angeles. He specializes in liti-
gating catastrophic
injury or wrongful death
cases on behalf of plaintiffs.
(www.psblaw.com)

The authors will provide
other plaintffs’ attorneys with sample plead-
ings, written discovery, deposition notices and
motions in limine they have used in medical-
emergency-defense cases.  
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disability poses a direct threat to health
and safety should be based on an evalua-
tion of the individual’s ability to safely
perform the job and a consideration of
the following four factors: (1) the dura-

tion of the risk; (2) the nature and severi-
ty of the potential harm; (3) the likeli-
hood that the potential harm will occur;
and (4) the imminence of the potential
harm. These are considerations that most

employers fail to consider or ignore
when putting employees behind the
wheel of commercial vehicles, or any
vehicles for that matter.

Friends, family and cops

Along with the doctors and employ-
ers, depositions of the defendant’s family
members, friends and co-workers should
be considered. Some of these people 
can be ample sources of information
which destroys the emergency defense.
Husbands or wives often have critical
information about the medical conditions
of their spouse they observed, or medical
examinations of their spouse that they 
attended, which are not protected by any
marital privilege. 

The depositions of eyewitnesses and
investigating police officers cannot be
forgotten, of course. These standard dep-
ositions provide excellent opportunities
to obtain evidence which confirms the
defendant driver did not suffer a medical
emergency. The key is to take these depo-
sitions with a focus on establishing facts
which again confirm (1) the defendant
driver was not telling the truth; (2) there
is insufficient evidence to prove that the
medical cause of the alleged sudden con-
dition the defendant driver experienced
was physical rather than mental; (3) this
sudden condition did not immediately
render defendant unable to control the
vehicle; (4) the defendant did have rea-
son to anticipate or foresee this sudden
physical medical condition; and (5) the
conduct at issue meets the elements of
negligence per se and res ipsa loquitur. 

The personal responsibility of the
defendant driver cannot be emphasized
enough during eyewitness or investigat-
ing officer depositions. Any sign of
swerving in-and-out of a lane is evidence
of knowledge of difficulty driving and
deciding to continuing to drive. Careful
examination of how much time passed
from the onset of the medical condition
to the time of the collision and exactly
what the defendant did over each second
leading up to the incident is critical. If
the defendant driver failed to take imme-
diate action to stop his or her vehicle
upon recognizing any form of medical
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plaintiff ’s side of the litigation ledger.
Several advertise in this magazine, and you
can Google others on the web. If through
trial lawyer associations you personally
know a “big time” plaintiff ’s lawyer, you
might ask for an introduction to their
lender – you can bet they have one. Be
aware that the “lender” you talk to is often
a loan broker or other intermediary and
the source of capital is often hedge funds. 

Once you have found a lender who is
willing to advance significant capital to
finance your portfolio or the “big case,”
you and the lender talk terms. If the devil
is in the details, be prepared to read the
very fine print. Consider this article your
magnifying glass to read the “fine print.”

The first questions

Before, going down the route of
litigation financing, you, as the prospective
borrower, must confront these questions:

Is this a recourse or non-recourse
loan? If I lose the case, am I on the hook
for the loan?

Do I have to make payments during
the term of the loan, or is the debt due
when the recovery is made? Can I afford to
make payments? What is the debt service
burden? What is the debt service if I
default?

If I lose the case, or another attorney
takes the case away from me, and the loan
is recourse, can I pay off the loan, or am I
assuming too much risk?

Are you a good risk?

A good credit score is a plus, or
necessity for some loans, but litigation
financing borders on “asset-based lending”
in which the primary goal of the lender is
to collateralize the loan with assets, and
not necessarily to evaluate the good credit
of the borrower.

Type of loans

A term loan offers a fixed sum of
money, due on a certain date, which
usually requires the borrower to make
monthly fully amortized payments. Term
loans typically finance capital acquisitions
such as computers, office furniture, cars,
leasehold improvements and real estate
purchases.

A line of credit offers, up to the stated
limit, funds upon demand. A line of credit
finances the operation of the firm’s office.
Payments of interest are typically due
monthly and repayment of principal is 
due according to some agreed schedule,
depending upon whether the lender is a
bank or finance lender. This is the most
common type of loan for plaintiff firms
needing to finance their portfolio of modest
personal injury cases or big time mass-tort,
class-action or products-liability litigation.  
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BY DAVID COOK

Many plaintiffs’ attorneys make a
career of handling modest personal-injury
cases, and when they are fortunate enough
to sign-up a big case that is likely going to
trial they refer that case to a larger, more
prominent, and typically better-financed
firm.

For some, however, the day comes
when you are ready to handle the towering
case with its exhaustive discovery, battalion
of pricey experts, demonstrative exhibits,
and the trial of the century.  And maybe
the epic appeal. While your trial tactics
dazzle, your finances drizzle. Money 
makes the [legal] world go around.

Financial tools are a priceless, 
but poorly understood, commodity. Law

schools decline to offer a course that
teaches the basics in financing a big case
or the burgeoning case load. Trial lawyer
associations likewise rarely offer CLE
courses that explain or instruct in the
financing of large dollar cases.  

Borrowing a million dollars, or a lot
more, to finance the office and keep the
home front solvent between the grand
slam verdicts is an important, if not
required, business skill. In particular, this
business skill is paramount to the trial bar.
Few contingency-fee firms succeed without
a litigation lender, particularly when the
firm bulks up with associates and staff,
expands their premises and marshals
goods (IT and IP) and services (contract
employees) from the high-end litigation
vendors.

Finding a lender 

First, you must find a lender. Lenders
to trial lawyers are critical to leveling the
playing field between insurance or
corporate interests with their unlimited
resources and the plaintiffs’ attorneys who
represent the victims. Spending the
plaintiff ’s counsel into the ground is a
recognized strategy.   

Many commercial banks decline to
lend to plaintiff law firms – too risky and
they are unfamiliar with the market. You
may get a business credit card or credit line
from the local bank or even one of the big
banks, but those usually top out at around
$100K – insufficient for any big case.

You will likely need a sophisticated
and flexible lender that specializes in
litigation financing and stands on the

Litigation financing:
Risk vs. reward
Necessity is the mother of a litigation loan.
Be smart about it and read the fine print
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Note that traditional lines of credit
are due on a specific date, which is usually
annually. Due means that the loan is paid
in full.  On the due date, some lenders will
roll over the credit line into a new line,
while others might demand full payment.
Expect points, fees and charges if a
rollover, or expect to put up more
collateral. Expect to turn over financial
statements of the firm, the partners and
guarantors. These credit line loans tend to
“float the firm” as cases move towards
settlement or trial. The word “float” also
suggests the word “sink.”

Capital or Equipment loans. A
capital loan enables the borrower to buy
specific assets, such as computer systems,
high-end copiers, or other expensive
hardware. The hardware and the firm’s assets
collateralize these loans. These loans
typically run about five years or the
economic life of the collateral. 

The other alternative is leasing
(captive or open market) which might be
more (or less) costly depending upon the
equipment, its base price, servicing,
bargaining skills of the parties, the market
for the equipment, and buy-out terms. In
purchasing any hardware (or software),
keep in mind that last year’s model is just
a year old, completely functional and often
costs less.

An overdraft loan is another form of
a line of credit and covers overdrafts to the
law firm’s checking account. Watch out for
these arrangements because the bank
might charge per-transaction fees (often a
fixed fee or a percentage of the overdraft,
whichever is more) and again impose
interest when the funds are advanced.

A more exotic finance instrument is a
letter of credit issued by the law firm’s
bank to a third party. The letter of credit
serves as a guarantee to the seller that it
will be paid regardless of whether the
buyer ultimately fails to pay; these are
more common in foreign transactions.

Loan provisions

Rollovers and rockets. Be alert to
whether you can roll over the loan when
due. This is very important. A loan with a
very short maturity is called a rocket loan.
A loan without a rollover provision invites
a default. This is big and very bad
trouble. 

Guarantors. Expect that all firm
partners or shareholders will execute a
boilerplate — and “lawyer proof ” —
personal guaranty.  Guarantors make the
best bill collectors because the guarantor
will hammer the primary obligor, the law
firm, to pay off the debt from the firm
resources. Together with their community-
property spouse, the guarantor will rue the
day they signed the guaranty because they
subjected their community property to
potential judgment or foreclosure.
Regardless, personal guarantees may be
the only way to get a loan for the firm.

Collateral. Most lenders demand a
security interest in the firm assets including
fees from clients. Some lenders might
demand a deed of trust in the principal’s
homes or firm-owned real estate. If there 
is a default, the lender will liquidate the
firm’s accounts receivable and collect fees
due from third parties such as in mass
litigation. This really kills your cash flow.

A bank lender will also demand the
depository relationships for the operating
and trust accounts of the attorney. They
often reserve the right in a default to levy
upon the firm’s operating account. Again,
there goes your cash flow.

The bank will file and record UCC’s
[financing statements], which means that the
loan becomes a very public record. Do you
want competitive firms or defense counsel to
know that you are highly leveraged?  

Access to firm records. Absent
attorney-client-privileged communications,
the lender will have access to every scratch
of paper, including billing records. In very
significant loans, the lender parks a gnome
or two in the firm’s accounting department
on a monthly, weekly or daily basis. This
person is the financial cop on the beat.
Your privacy is gone, very gone. 

Interest and penalties

Rate of Interest. Rates of interest
from a bank start at about 3% over prime
for the most creditworthy customers.
Litigation financiers peg their rates at 
17% to 24% plus the LIBOR interest rate
(currently 0.54%) or much more. If the
loan is $1,000,000.00, the annual interest
could easily exceed $240,000 per year or
$20,000 a month. 

Usury does not apply. A lender
licensed by the California Department of

Business Oversight (F/K/A the Department
of Corporations) is not bound by usury. 
This is called a California Lender’s
License. [California Financial Code Section
22000 seq.]  

Payments. Payments are first applied on
interest and the balance to principal. A high
rate of interest means that each payment
pays down interest first and the balance pays
down principal. Some bank lenders knock
down a percentage point if payments are
made automatically each month from an
account maintained by the lender.

Compounding of Interest. Some
loans automatically add interest to
principal even if the loan is current. The
effective rate of interest exponentially
increases by about 3% to 5% per year.
Other loans add the accrued interest to
principal in the event of a default, which
balloons the effective rate of interest on
an annual basis. Even if the default is
cured, the loan still compounds the
interest. A long standing default might
yield an effective rate of interest in excess
of 30%. This means that the loan balance
triples every three years. Compounding of
interest is common in high interest loans,
including most litigation loans. This is
very expensive. 

Default Interest. You may wince at
this one: In the event of default, the
lender could increase the interest by
another 5% to 7%, or more, which would
increase the total interest burden in excess
of 30% on an annual basis. The $1 million
loan accrues interest at $300,000 a year 
or $25,000 per month or more, given
compounding. Default interest is an
expectation in every loan.

Penalty points. Most loans impose
penalty points in addition to com-
pounding, default interest and the base
rate. Penalty points might exceed 5% of
the missed payment per each missed
payment. The penalty points might be
added to the principal and compounded.
These are very common terms.

Payment of Third-Party Expenses.
Loan agreements entitle the lender to hire
their own attorneys and accountants, pay
for life insurance on the borrower’s life,
and incur other expenses under the loan
agreement — and charge the borrower for
everything. These payments might even
include payment of third-party attorneys
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to assist in the collection from clients of
the borrower’s earned legal fees because
these fees are the collateral of the lender.
You are also paying from the proceeds of
the loan for the lender’s lawyer to draft
the loan documents. Expect your lender 
to hire Muck, Muck and Muckity, LLP.
[Est. 1820] 

Loan fees and points

In initiating the loan, the lender
charges the borrower a “loan origination
fee” [expressed as “points”] that ranges
from 1% to 5%, plus the legal fees in
drafting and closing the loan, and other
incidentals. The points are to pay a
commission to the loan broker, as most
litigation loans are made through brokers
and not directly with the lender. If the
loan fees and points are rolled into the
loan balance, the borrower is paying
interest on interest.

The rollover and refinancing 

When the loan matures, and should
you succeed in negotiating a rollover,
expect a second “origination” or “rollover
fee” [more points] plus third-party
expenses. If this loan refinances a prior
loan from another lender, expect a
separate “origination” and third-party
expenses. Do you write a check for these
“fees?”  No, my friend, they come out of
the loan proceeds. Is this a big deal?  
Yes. Watch. 

I am going to lend you, say,
$1,000,000. I am going to charge you 24%
per annum, compounded. After all the
fees and points, you are only getting
maybe $925,000 from me in cash, but I am
charging you the 24% rate of interest on
the $1 million and not the net cash in
your hand. Amortize this loan over 24
months, you are paying interest on money
that you never have had in hand. Fees and
points for rolling over a big loan could
easily exceed $100,000.00.  

Here is another example. At the 
end of the loan term, you now owe me, 
the lender, $1 million, which includes
$800,000 in principal and $200,000 in
accrued interest. I will refinance the loan
and roll it over into a line of credit with a
bigger balance. The first advance is to pay
off the prior $1 million loan. The rate of
interest for the new loan is 24%, which you

are paying on the prior accrued interest.
Ignore my inept math: You are paying
35% on the original loan balance. Don’t
forget the loan origination fee. Don’t
forget the loan fees and points. 

Prepayment penalties

Perhaps you are thinking of financing
your litigation by taking the equity out of
your law firm’s building and paying off the
loan when you settle the big case. If you
own pricey real estate in downtown San
Francisco that you bought 20 years ago,
this could be a real option.

Prepayment penalties are common 
in commercial real estate term loans. The
term is usually 10 years, but amortized
over 25 years to make the monthly
payments lower, with a balloon payment
due at the end of ten years. The lender
doesn’t expect you to make the huge
balloon payment; rather, he expects that
you will need to refinance with a new term
loan at the end of the 10 years, at then
current interest rates. Refinancing
approval is likely given appreciation, a
lower loan balance and the “seasoning” 
of the loan.  

Be careful if you plan to pay off 
that 10-year loan early when the big 
case settles. In your commercial loan
agreement there might be a prepayment
penalty equal to the present value of the
future interest. Present value means the value
of the obligation if liquidated today even
though due at a later date. Prepayment
penalties are common in real estate.  

Prepayment penalties effectively lock
a borrower into a long term loan at the
original current rates, precluding the
borrower from a refinance at the lower
rates that may be available at a later date.
Read the loan contract very carefully 
to determine if you are stuck with a
prepayment penalty. Some lenders might
charge a higher rate but waive the
prepayment penalties. 

Prepaid interest  

This is a big one. An amortized loan
means that payments made over time
include payment of principal and interest.
A lender may demand that the borrower
prepay the total interest under the loan at
the outset. Assume the initial loan balance
is $1 million, and total interest (not at

present value) is $300,000.00. The net
cash balance due the borrower at closing 
is $700,000.00. So you are borrowing a
million, but you are only getting $700,000
in cash to finance the litigation. Don’t
forget about loan fees and points. This is a
touch overly simplistic, but the illustration
is accurate.  

What happens in the event of a
default

Absent the cooperation of the
borrower, the lender can file a collection
action that would authorize a writ of
attachment or possession. These writs
enable the lender to reach the borrower’s
bank accounts, accounts receivable, and
legally seize the law office personal
property. The lender would be able to
garnish borrower’s bank account (or seize
the fund) and likewise garnishee the client.  

If the borrower is a traditional fee-for-
service law firm, the better strategy is that
the lender gets a money judgment and
sues the firm’s clients to compel payment
of fees (called a creditor’s suit).  

Many lenders would seek the
appointment of a receiver; that is even
more draconian and very expensive. 
(Six figures for the receiver and counsel
are common). If the loan is secured, the
lender grabs all collateral, including all
unpaid and pending fees.

Non-economic covenants  

You will find these terms buried in
Paragraph 23, fifth page, down at the
bottom of the page.  A non-economic
covenant is an affirmative requirement of the
borrower owed to the lender. This is the
usual cast of characters: Minimum revenue
per month or per year; total number of
partners; minimum amount of billing per
partner (or contingency fees earned from
settlement of cases); cash flow minimums
each month or quarter; minimum cash on
hand; retention of certain “rainmakers”;
maintenance of E&O, general liability and
worker’s compensation insurance; office rent
and bills paid on a timely basis.

These do not sound too bad, but a
breach of a non-economic covenant kicks
in the default rate, penalty rate, and com-
pounding of interest. Fearful of a pending
implosion, the lender can call the loan
due. 
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Arbitration, Waiver of Jury
Trial Rights, Reference, Forum
Selection and Choice of Law  

These terms can exceed the usual
garden-variety oppression. Forum selection
is a big deal because you confront the
expense of litigating on the other side of
the moon, like New York City. Presume
Delaware, North Dakota, or New York laws
favor lenders — they do! Don’t gloss over
choice of law. That loan agreements favor
lenders and not borrowers is a reasonably
accurate statement.

The default echoes

The loan is due. The firm defaults. In
foreclosing on the receivables, the lender
demands the clients pay their outstanding
balances to the lender and not the firm. This
is a total freeze-dry moment with the client.
The lender files suit. Suits are public and
always embarrassing. The lender sues the
guarantors or forecloses on the real property
collateral, i.e., the homes of the partners.  

In firms that span generations, or
plaintiffs’ firm where even name partners
come and go frequently, former partners
who are still guarantors on the loan may
advise the lender where the firm buried
the “gold doubloons” to enable the lender
to collect from someone else. Inter-firm
lawsuits are common.  

Defaulting on a vendor bill generates a
collection suit that is survivable. Defaulting
on a capital loan, secured by firm assets and
partners guaranties, is not survivable. 

The roulette of borrowed money

Who is your financier adviser? Answer:
Polonius: “Neither a borrower nor lender
be; for loan oft loses itself and friend, and
borrowing dulls the edge of husbandry.” 

This advice was good 400 years ago
and is good today. Borrowed money is
expensive. Babysit borrowed money. The
borrower has to return the money, plus a
big pot of interest. Spending the money
on a non-earning asset (i.e., furniture,
lease deposit, etc.) turns liquid assets (the
loan proceeds) into illiquid assets (physical
assets). Spending money to pay for personal
expenses vaporizes the liquid assets (the
loan proceeds). Cost cutting is paramount
before strapping on any debt. Litigation
financing is “peaks and valley financing.” 
It succeeds assuming many peaks.  

Math bullies – an example

Spend the borrowed money on
working assets. Working assets are products
and services that generate income. 
A portfolio of 100 personal injury cases,
each worth $50,000.00 (gross recovery, 
net fee of $16,650.00, recoverable case
costs of $2,500 per file, and $5,000 of
employee time) are working assets because
these cases generate revenue. Presume
only 50% of the cases are successful.

Assuming a recovery at 50% of the
files, the gross fees are $825,000.00 for the
entire portfolio. Given that 50% of these
cases produce no recovery, the $2,500 in
costs per file are lost and therefore a
$125,000 loss on unrecovered costs.  

Assume 100% financing for total case
costs and time that requires a $750,000.00
loan, and 25% interest from a litigation
financier, the total loan costs are $187,500.
The net fees, after the unrecovered costs
and the accrued interest, are $512,500.
Deduct office costs, rent, taxes, insurance,
car and advertising: little, or nothing, is
left over.

Risks galore
Cases against Big Pharma, Big

Tobacco, Big Auto, or Big anything means
big expenses. Class action suits generate
millions in costs. Big cases, and
particularly big cases that generate 
a huge fee, attract the best, brightest 
and most ambitious.

When a small to mid-sized firm 
lands the big case, the firms must commit
someone’s capital to litigate the case
through a multi-year campaign (in the
worst case, this might include a 7-year
federal court haul). Third-party financing
might finance the firm in its quest, but at a
big price and bigger risk. Should the case
fail, or the attorney is ousted at the hands
of others, the loans become due but the
case is gone.  

Given these risks, pause, not ambition,
is the best strategy for the lender and
borrower. Pushing back from the table
might be the best outcome – referring the
case to a larger, better financed firm. Make
a business decision, not one born of ego. 

Briefly touching on the issue of ethics,
some opinions suggest that the client
should be informed of the lender’s role 
in financing.

Is repayment Sisyphean?  

In the end, if you want the money,
you are stuck with high risk and difficult
terms. Maybe. You might haggle here and
there. Bargaining is always good. You
might shop around for a better deal. You
might knock a few points off the interest
rate. You might negotiate an automatic
rollover. You might ask for more control
over third-party expenses. And in any
event, you, the borrower (or your CPA),
need to track your loan balance. Every
month. Staple an odometer to the loan.  

Read the loan documents very
carefully before you sign. Bring it home
for your spouse’s very informed blessing.
Ask the right questions of the lender. Ask
questions of yourself: What happens if the
firm breaks up, a key player can’t perform,
or the big case grows little feet that enable
it to scurry out the back door at the heels
of fleeing associates?

Embrace the risk

Absent the multi-million-dollar
bequest from dear old Aunt Sally, one day
you will need to borrow some real money
if you intend to be a litigation powerhouse.
Litigation lenders are willing to lend you
real money. Litigation lenders are willing
to assume some risk. You must be ready 
to embrace this risk along with the
opportunity it brings: that means reading
and understanding before you sign,
accepting the risks put before you, 
and being careful with the money.

David Cook is the found-
ing partner of Cook
Collections Attorneys , 
San Francisco. He wrote the
Amicus brief in Singer v.
Malin for Survivors
Network of those Abused
by Priests, Kosnoff Fasy
PLLC, Christine Lozier,

Peace over Violence, Protect Mass
Children, Law Firm, Charlie Stecker,
Taylor & Ring, and the Zalkin Law Firm,
P.C. Cook is a prolific writer of magazine and
journal articles, focusing on solvency, collection
and enforcement. The ABA published Cook’s
The Debt Collector’s Handbook in 2014.
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BY STEPHEN ELLISON

A funny thing happened to Kristine
Meredith on her way to becoming a
schoolteacher. She earned a law degree
and used her dream of being a teacher to
develop a thriving career as a plaintiff ’s
trial attorney.

A self-proclaimed lover of research,
writing and education, Meredith never
quite made it to the head of the
classroom per se, but she still views
herself as an educator – with the
courtroom as her venue. “What I’ve
found is that as a trial attorney, I am
kind of a teacher,” said the partner at
Danko Meredith in Redwood Shores. 
“I present facts and sometimes extremely
complicated information to judges and
juries, and I’m trying to educate them
and persuade them at the same time. …
For me, it worked out great.”

As with any career or life journey,
however, there were a few hurdles to
overcome. Though she had envisioned
working in some sort of public interest
capacity, Meredith’s first foray into law
was on the defense side, representing
manufacturers of medical devices and
defending hospitals and doctors in
medical malpractice cases. 

Several years into her defense career,
while she was nearly nine months
pregnant with her third child, Meredith
decided to rethink her future, inspired 
by a casual comment from opposing
counsel, prominent plaintiff ’s attorney
Tom Brandi.

“It was a big case for him, a birth
injury, and I think it was after mediation
– he looked me in the eye and said,
‘What are you doing? I think you’re a
plaintiff ’s attorney at heart. Have you
considered doing plaintiff ’s work?’ And I
actually hadn’t,” she said. “At the time, I
had two other schoolchildren, and I had

to juggle
working as 
an associate
part-time. 

“But the
timing was
actually pretty
fortunate
because then,
while I was on
maternity
leave, I had a
few months to
think about
what I wanted

to do when I got back. So when I
returned to my job, it still kind of played
in my mind. I reached out to a few other
attorneys who had done defense and
switched to plaintiff ’s work and asked
them about how that went. And one of
them offered me a job.”

Since that fateful day, Meredith has
grown from part-time researcher-writer
to senior associate to full-fledged partner
with Mike Danko. Today, she is one of
the most skillful plaintiff ’s trial lawyers
in Northern California, specializing in
products liability, business litigation and
aviation, as well as general personal
injury cases.

The value of a network

She’s also deeply involved with
professional organizations, serving on 
the board for American Association 
for Justice, on the American Bar
Association’s product liability committee,
and as the chair of the women’s caucus
for Consumer Attorneys of California,
among other roles. It’s a rewarding part
of her profession, she said, because she
not only gets to spend time with people
she likes and learn from them, but she
also enjoys the value of the network she’s
developed. 

“I think a lot of attorneys see it as a
means for referring cases to you, and
that does happen,” Meredith explained.
“But it’s also a network that helps in case
management, whether it’s someone who’s
more knowledgeable in an area of law or
someone who knows a judge in a certain
area of the country. I’ve heard other
attorneys refer to these organizations as
the corporate structure that plaintiff ’s
attorneys don’t have, and it’s true. These
organizations provide us with that type of
structure and camaraderie.

“Some people are perfectly satisfied
relying on themselves,” she added. “I
find it incredibly helpful to reach out to
others for input.” 

Research and writing led to
law school

Meredith grew up in San Ramon in
a household where education was always
a priority. Her father was the first in his
family to graduate from college, and he
encouraged young Kristine to continue
with school even after she graduated
from UC Davis with honors – a sideways
hint perhaps that she should pursue 
law. “I loved college. I loved studying,
research and writing, so he always said 
if you don’t like it, you can go be a
teacher,” Meredith recalled. “But he said
you really should give it a try.”

With that, Meredith got a
scholarship to Brigham Young
University’s J. Reuben Clark Law 
School, where she was honored with 
the Distinguished Student Service 
Award and spent a semester at Howard
University Law School in Washington,
D.C., as a member of the faculty-student
diversity exchange.

When she graduated from law
school, there were loans to pay off,
Meredith said, so she set out in search of
her first job, landing at Craddick,

Profile: Kristine Meredith
She not only loves researching the facts, but knows
how to make them understandable to a jury

Meredith
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Candland & Conti, a defense firm based
in San Ramon, where she spent the first
four years of her career. The defense
work not only paid the bills but also gave
her extensive trial experience – though
the approach was a far cry from how she
operates today.

She said that, as a plaintiff ’s lawyer,
she draws on personal knowledge that
defense attorneys have many more
constraints such as accountability for
billable hours and more of a reactive
than proactive method. “Also they’re
expected more to handle things in a
formulaic manner; they receive a motion
that they probably have a template for in
response,” she explained. “With a
plaintiff ’s practice, it’s much more
creative and strategic and innovative, 
and I really enjoy that. You’re kind of 
the captain of the ship, and you set the
course of the lawsuit, and that’s very
exciting and more enjoyable for me than
on the defense side, where you’re just
kind of reacting, and you have to run
everything by certain people before you
can decide the course you want to take.”

That initial invitation to cross over to
the plaintiff ’s side from the firm then
known as O’Reilly & Danko put Meredith
in a position to steer her own career. In
the beginning, she filled a need doing
research and writing and maintained 
a part-time status because she was
determined to stay flexible for her family,
she said. She was working quite a bit with
Danko, who had a busy trial practice, and
as other associates kept coming and
going, Meredith remained. Before she
knew it, she was trying cases with him.

“He would put me exclusively on a
case he knew would go to trial and he
wanted me to completely focus on,” she
said. “I started on the early stages of the
case, working 15-20 hours a week. Then
as the case proceeded, my time invested
would increase. When we would go try
the case in, say Hawaii, I would be
completely engrossed in the case. After
the trial, I would take a month off.”

Just the facts, please

Because she handles a variety of
cases, Meredith’s approach to each one

varies, she said. One of the constants,
however, is focusing on the wrongdoing,
whether it’s a product defect, a safety
violation or a public company fudging 
on performance tests. She and her
colleagues then gather facts that support
the wrongdoing, including any applicable
industry rules or regulations involved,
such as those outlined in the defendant’s
own product manuals, as well as federal
guidelines set by the agencies like the
FDA, SEC or OSHA. 

Such facts are the guideposts for
developing the case, and the next steps
consist of getting witnesses or corporate
employees to acknowledge that those
standards apply to their industry or their
workplace and then highlighting the
violations. Those key personalities,
Meredith said, whether internal or in the
surrounding community, can help tell the
story about the wrongdoing.

All the preparation in the world means
little, however, if a trial lawyer is unable to
connect with the jury, Meredith professed.
“It’s definitely critical,” she said. “I think
most trial attorneys would agree being
authentic, being comfortable with (the
jurors) and letting them know you’re
comfortable with the facts of your case are
all very important. So, the way you
communicate with them is based upon who
you are and how you’ll handle the facts.” 

“And we always look at the potential
bad facts of the case,” she added, “and 
be sure we know the best way to
communicate those rather than be 
afraid of them.”

Unfavorable facts in Hawaii

One of Meredith’s first trials as a
plaintiff ’s attorney, in fact, contained
such unfavorable facts (Dunn v. State of
Hawaii). It involved a family friend who
suffered a traumatic brain injury in a
bicycle crash in Hawaii. He had been
riding at night, and he didn’t have a very
good light on his bike; when he crashed
into a row of white, pylon hazard markers
on the shoulder of the road, he landed
on his head. The hitch was one of the
markers was missing, and that was the
spot where he hit. Meredith sued the
state of Hawaii based on the design of

the road and the poor maintenance; sued
the helmet manufacturer; and sued the
guideposts manufacturer. The latter two
parties settled out of court, but the claim
against the state proceeded. 

“One of the main reasons I was
involved is I’m half Hawaiian,” Meredith
said. “They reached out to me because
they knew I would have connections as
well as knowing the community. It was
hard for them to find an attorney
because of the bad facts. It was a hard
case, but we ended up getting a verdict in
our favor ($2.2 million); it was a good
outcome, and the family was pleased.

Because it involved a close family
friend, Meredith at times found it
challenging: “Dealing with a friend and his
wife and knowing how bad the outcomes
are for the brain injured; there were times
when it was so overwhelming to try to
balance the emotions and the professional
challenges of litigation. Being able to
handle that, I think, increased my
compassion for our clients overall and
emphasized for me what a difference we
make in the lives of our clients.”

Meredith also was a member of the
trial team representing 59 victims of
the PG&E natural gas explosion in San
Bruno.

Referrals from other firms

Danko Meredith takes many cases
via referral from other firms or lawyers,
and Meredith finds that aspect
interesting and exciting. Some of the
cases have toiled in the legal process for
up to 10 years, and if Meredith believes
she and her colleagues can add value to
the case, they’ll jump on board. This
process provides variety and boosts the
firm’s reputation as a go-to plaintiff ’s
team. Plus it increases her chances for
learning and teaching.

She recently handled a business
practice case against Intel in which she
took a “deep dive” into the area of
processors – their speed and power and
how they perform on tests, how they’re
evaluated by the industry and how that
affects the market. She described
working with other attorneys who had
been on the case for years. They help get

plaintiffmagazine.com | May 2016 | Plaintiff 33

her up to speed, and she helps get a
more favorable award.

“On one of the cases, we tripled the
value (of the award),” Meredith said.
“With our 10 months of work, they got a
substantially higher number from the
defendant than what they had before we
were involved. They were thrilled, and we
were happy to help them. 

How did they triple the value of the
case? “It’s hard to describe – a lot of it
has to do with the perspective of the
defense, to be able to make them feel the
risk of proceeding with the case,” she
added. “The facts are the same; it’s just
us coming in and knowing how to use
those facts; the big companies or banks
[need to] feel the heat of trial before
they’re willing to pay what they should –
or closer to what the case is worth.” 

Beyond the office

While most of Meredith’s leisure
time is spent with her family and
traveling for professional organizations,
she also likes to keep herself fit by
running and cycling. 

Indeed, a balanced life has always
been a priority for her. When she was
first starting out, however, she lacked the
confidence to ask about such things as
professional development and making
time for her family. When she finally did
work up the courage to ask – about five
to seven years into her career – she
almost always got a positive response.

“The advice I often give is I didn’t
realize my value to my firm until I
started asking, and once I did, I
understood I’m really in control of my

career,” Meredith said. “If I wanted to
make things happen, all I really needed
to do was ask, and most of the time, I got
what I wanted. But if I didn’t, at least the
people I was working with knew what I
wanted, and they would help me make it
happen.

“Now, as a senior attorney and
partner, I want to know what the people
I’m working with want,” she continued.
“And when they don’t ask, I start to
worry; I start to think maybe they don’t
care about their future. So I encourage
younger attorneys to just ask – and do it
much earlier in their careers.”

Stephen Ellison is a freelance writer
based in San Jose. He has written profiles for
Plaintiff for the past eight years. Contact him
at ssjellison@aol.com.
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(2.) Use pronouns

A corollary to removing unnecessary
words – replace larger names with pro-
nouns. As long as the context is clear, once
you are talking about “plaintiff Howard
Johnson,” your following sentences can
refer to “he,” and “him,” and “his.”

(3.) Choose the right word

Make sure that the words you use are
both correct and understandable. 

Be sure that the word you use means
what you think it does. If you have any
doubt about a word’s meaning, look it
up. And then, even if you were right,
consider changing it to another more
common word. If you had to look it up,
so likely will the reader – wasting time
and risking distraction.

Know the difference between com-
monly used words: “imply” and “infer”
(the speaker implies; the listener infers);
“effect” and “affect” (most commonly a
noun and verb, respectively); “fewer”
(countable) and “less” (not) – fewer dol-
lars, less money; “flaunt” (show off) and
“flout” (ignore or show contempt for). 

Keep your words understandable.
Avoid esoteric words, or at least think
before using such a word – does it help
the reader, or is it just showing off
(flaunting!) your vocabulary? Your judge
knows that you are smart. She will appre-
ciate you keeping it simple – and not
having to look up the meaning of your
word. Justice Scalia could get away with
using “panopticon” [see Maryland v. King
(2013) 133 S.Ct. 1958, 1989 (Scalia, J.
dissenting)] – we shouldn’t try.

(4.) Organize

Keep your points organized. The
best briefs contain a detailed, structured
table of contents, which shows the brief ’s
organized outline. Each major topic
heading should discuss a different issue
or make a different point. Under each
major heading, each minor heading
should support that major point – and
likewise for every sub-heading under a
minor heading.

Many briefs are cluttered by the
writer’s uncontrolled desire to make a
point over and over again – in every sec-
tion. An all-too-common example: A
brief contends that an objection was both
untimely and lacked merit. Section A
argues untimeliness. Then Section B
begins: “Even if plaintiff ’s objection was
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BY TED W. PELLETIER

In the December 2014 issue of
Plaintiff magazine, I contributed an article
titled, “Persuasive Legal Writing Starts with
Knowing the Reader,” advocating that a
key to persuasive writing is understanding
that your reader is overworked and easily
distracted – and thus that your primary job
is to capture that reader’s attention and
keep it. I posited that your reader will be
intelligent and want to do the right thing.
But she will also know little or nothing
about your specific issue. And she will have
myriad distractions, including not just a
stack of other briefs that need her atten-
tion at work but also all of life’s other daily
requirements. Provide your reader with a
reason to get distracted from, or disinter-
ested in, or aggravated by your writing,
and your battle to persuade becomes even
more difficult.

Thus, the “secret ambition of every
brief should be to spare the judge the
necessity of engaging in any work, men-
tal or physical.” [Levitan, Confidential
Chat on the Craft of Briefing, 4 J. APP.
PRAC. & PROCESS 305, 310 (2002).] A
perfectly crafted brief will lead the reader
straight down the path to your desired
result.

My prior article identified keeping
the reader’s attention as “The Problem”
and suggested that the fix is to do every-
thing you can to “make the reader’s job
easier,” offering several basic suggestions:
(1) avoid ambiguity; (2) make your docu-
ments accessible, both individually and
collectively; (3) provide analysis to con-
nect the law to your facts; and (4) main-
tain absolute credibility. But the space
constraints of that article did not allow
for many examples or detail.

This article expands on the first
item, offering a list of tips on the sub-
stance of the writing itself – and how to
make it clean and clear and succinct and
precise. 

(1.) Remove unnecessary words

A tip of the cap here to Miles
Cooper, whose excellent monthly column
in this magazine (“Back Story”), dis-
cussing writing in last month’s issue,
noted wisely that “[e]very word must
serve a purpose.” Yes. Cut every word
you can. “Unnecessary words waste
space and the reader’s time, and they
make strong writing weak.” [Gary Blake
& Robert W. Bly, The Elements of
Technical Writing 65 (1993).] Or, as
Strunk and White put it more simply 
in The Elements of Style: “Omit needless
words.”

You surely have opened an opposing
brief to find a sentence like this: “It is 
the position of defendant ACME CON-
STRUCTION AND SUPPLY, INC. that
the three (3) published cases that govern
the issue at hand require that this court
rule in favor of defendant, ACME CON-
STRUCTION AND SUPPLY, INC., and
against plaintiff HOWARD P. JOHNSON
and grant the March 5, 2016, motion for
summary judgment in the instant mat-
ter.” What?! 
•Excise the clutter: “It is the position of”
goes without saying – legal briefs advo-
cate a position. The “authorities that gov-
ern” are the law – just state it. The “issue
at hand” adds nothing. Grant the motion
“in the instant matter” – what else would
you be talking about? 

Legal writing gets packed with these
extra words and phrases that can be cut:
“in this case” (here); “prior to” (before);

“the instant matter” (this case); “at the
present time” (now).

What this writer actually means:
“This Court should grant summary judg-
ment.” Say that.
•Shorten the references: If a party’s
name has many words in it, you can use
the full name in the case caption, and
perhaps the first time you refer to it –
but after that, shorten it. “Acme.”
“Johnson.” The key here is clarity – if
there is no other “Johnson” in the case,
then “Johnson” will do fine. And please
cut out the ALL CAPS with party
names. 
•Use short case names: The first time you
cite a case, use the full cite (“Jones v.
Smith (2015) 123 Cal.App.4th 3”). After
that, use short cites, and in text just call
it Jones – not “the Jones court.” “Jones
holds that . . .”; “Under Jones...”
•Numbers: We can all now drop the par-
enthetical numbers, i.e., “the three (3)
published cases.” A legal brief is not a
check or other legal instrument that
could be forged. The number in paren-
theses does nothing.
•Dates: Lawyers love dates. Big, long,
full dates: “The March 5, 2016, motion
for summary judgment.” But if your brief
is addressing that motion, the date adds
nothing; omit it. Sometimes a date is
important – but what part? Is the exact
day critical – or is sufficient context pro-
vided by “March 2016”? What about the
year – if all the action in your case takes
place in 2016, do you need to keep say-
ing it? Or can you just say “January 10,”
and “February 6,” and “March 3”? Cut
what you can.

Many of these things sound small,
but they add up. Cut the clutter, and
your point will shine through.
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Persuasive legal writing succeeds
when you help the reader
Tips to get your brief read (“by the Court” is implied
– you don’t need it)



BY TRACY ARTSON, PH.D.

The event: A young woman comes to therapy following a
boating accident in which the outboard motor severs her leg.
Her friends lift her on board applying a tourniquet, as they
make their way to shore. 

The emotional memory: Falling into the water. As the boat
is turning to pick her up, she realizes she is too near to the
motor. She cannot get away. She feels panicked, trapped and
knows something bad is going to happen. She remembers dog
paddling. The motor hits her leg. She is keenly aware as she
watches the blood surge and feels the severing of her limb. As
she is painfully pulled onto the boat, she is petrified by the fear
and panic in her friends’ eyes. 

The body’s physiological response: She falls into the water
and is in a heightened state of alert. Her vision narrows as she
orients to the danger. Her heart rate increases; her blood flow
constricts and moves to her extremities. When she realizes the
motor is going to strike her, her body moves into flight. When
the motor slams her leg, she is still in fight mode, yelling for
help. Simultaneously, at the moment of impact, her body goes
into shock. Once on board, her body collapses (freeze response)
as she falls in and out of consciousness. Her muscles shake; she
cannot move her body. Her body enters conservation mode. 

Multifaceted trauma

The trauma, in this case, is multifaceted. The accident itself
and the multiple surgeries, nerve pain, phantom limb pain and
sensations, reactions from friends, adjustment to her disability,
the lawsuit that re-traumatizes her – defines a single incident
trauma. Yet, this is not the complete story. Traumatic events do
not occur in a vacuum. They are set within a context across gen-
erations of geopolitical strife, family dynamics, individual tem-
perament, psychological vulnerabilities and resilience, as well as
medical conditions and treatments. 

It is significant that her family survived the Armenian genocide
and the migration to a new country. Trauma left its mark as family
members attempted to cope with alcohol abuse, depression and
emotional dysregulation. This woman suffered, the result of the
transmission of family trauma with childhood abuses (interpersonal
traumas). When this current traumatic experience occurs (single
incident trauma), it triggers the memories of past traumas (com-
plex trauma). As she struggles to cope and manage the emotional
and physical pain brought on by the trauma, she self-medicates
with alcohol and drugs. 

Defining trauma

According to the American Psychological Association
(www.apa.org/topics/trauma) trauma is defined as an “emotional
response to a terrible event;” but trauma entails so much more
than the emotional response. Trauma is a global assault on the
body, on one’s identity and on one’s ability to construct meaning. 

Trauma is not the event, but the reaction to the event. 
“The symptoms have their origin in the entire body’s response
to the original trauma.” (Van Der Kolk, B. (2014). The Body
Keeps Score: Brain, Mind and Body in the Healing of Trauma,
New York, New York: Penguin Group. pp. 11.)

In other words, when trauma occurs, our entire system
reacts, affecting the wiring of our brains, our autonomic 
nervous system, the functioning of our organs, blood oxygen
levels, hormone and immune systems, synaptic connections and
neural pathways down to a molecular level. Current epigenetic
research demonstrates how unspoken transgenerational trauma
makes its mark in the body even among third-generation sur-
vivors. (See Giladi, L & Bell, T., (2013). Psychological Trauma.
And, Yehuda, R. et al. (2015). Holocaust Exposure Induced
Intergenerational Effects on FKBP5 Methylation. Biological
Psychiatry.) Repeated experiences of trauma are etched into our
brains and specific neurological pathways. Unless healed, the
experience of trauma will make its way to another generation.
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timely (and it was not), it lacked merit.”
I’ve seen this too many times – including
the underlining (and sometimes even an
exclamation point). Section A argues
untimeliness; section B can argue an
alternative (“even if ”) without conceding
the prior point.

(5.) Keep it parallel

Use the same words, phrasing, and struc-
ture to describe the same or similar
things. Often there are multiple appro-
priate ways to say something – but once
you choose one way, stick with it. Using
parallel structure not only provides clari-
ty but is actually pleasing to the reader’s
ear (or eye), not dissonant.

(6.) Continuity – make it flow

The best writing flows from section 
to section, paragraph to paragraph, 

sentence to sentence. Many key points
here echo back to law school . . . or high
school.
•Paragraphs: Start most every para-
graph with a topic sentence. Orient the
reader. 

IRAC/CRAC: The law-school classic
is still helpful. State the issue (or the
conclusion, i.e., topic sentence); describe
the governing rule; analyze (connect the
rule to your facts); conclude.

One concept per paragraph: Each
paragraph should make one point. When
it’s made, it’s time for a new paragraph.
•Sentences: Structure your sentences for
maximum impact. 

Use the active voice – not “the
motion was denied” (passive) but “the
Court denied the motion” (active). This
will usually put the sentence’s subject at
the beginning. 

Put the emphasis of each sentence at
the end: not “Defendant never raised
this argument in his summary-judgment
motion” but “Defendant’s motion never
raised this argument.” 

Use links to echo back to the prior
sentence: “this, that, these, those”:
“Before trial, the court excluded the sci-
entific evidence. This ruling prejudiced
plaintiffs, depriving them of the ability to
show a product defect. Lacking that evi-
dence, plaintiffs could not prove their
case.”

Use these devices to make your sen-
tences flow from one to the next.

We’re talking about practice,
man.

One final flashback to my last arti-
cle: clean, clear writing that helps the
reader, like any skill, is best accomplished
through practice. Relentless practice.

Your first draft should be just that –
your first draft. Then edit. And edit
again. And do it on paper (not just on
screen). Make it pleasurable, or at least
different – take it to lunch, or work on it
at home after dinner. Find what works for
you, but do it.

This process is more time consum-
ing, especially at first, but as your skill
grows, the process will accelerate. Take
the time. Your reader will appreciate it.
And having an appreciative reader is a
major step toward persuasion.

Ted W. Pelletier runs the
appellate and writing depart-
ment at Kazan, McClain,
Satterley and Greenwood
in Oakland. Prior to joining
the Kazan firm in 2013, he
handled appeals and motions
for over a decade through the
Law Office of Ted W. Pelletier,
representing plaintiffs/consumers in cases
involving many subject matters. He is a 
member of CAOC, SFTLA, and ACCTLA.

Persuasive Legal Writing, continued from Previous Page

Trauma and PTSD: Theory and treatment
Before you ask a jury to award damages for PTSD or other
emotional distress, you should understand the basics of trauma 

Pelletier
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This fragility is researched most clearly in
soldiers and veterans. The risk of devel-
oping PTSD for soldiers with childhood
histories of family alcoholism, physical
abuse and neglect are 25 percent higher
than the 10 percent in the civilian popu-
lation with similar histories (Blosnich, J.
(2014). Veterans Affairs Pittsburgh
Healthcare System).

Assessing trauma is further compli-
cated due to how an individual defines
trauma, and the ways symptoms unfold
over time. For example, soldiers, linguists
and other government contractors serv-
ing overseas in combat zones may devel-
op trauma-related symptoms while
deployed (Combat Stress Reaction) or
months to years after returning stateside
(Delayed Onset). 

Countless times I ask patients, “Have
you ever experienced any trauma?” The

reply is “No!” I may prod, “So, tell me
about your background.” Three sessions
into the therapy the patient reports some
small but curious detail. Upon further
inquiry, a history of trauma unfolds. The
patient is not being deceitful nor has s/he
repressed or suppressed the memory
(although that can occur). More likely
they do not define their experience in
terms of “trauma.” People will rational-
ize. It was not a natural disaster or a bru-
tal attack. “Yeah, my father would hit us
but only when we acted out,” or, “I was
really close to my mother,” followed by
“She used to tell me I would never
amount to anything but only after 
drinking at night.” Victims of geo-
political trauma may minimize their
experience by stating, “Well, everyone
was living in the same condition. It was
normal.”

Treating trauma and PTSD

Treating trauma, including PTSD,
changes the way mental health profession-
als view the diagnostic system. The various
and more subtle types of trauma may 
be missed, and diagnoses such as
Generalized Anxiety Disorder,
Agoraphobia, Panic Disorder, Borderline
Personality Disorder, Narcissistic
Personality Disorder, Oppositional Defiant
Disorders, and Major Depression disguise
the etiology of trauma, and consequently,
the treatment. Trauma is not a disease or
a disorder; rather, it is a reaction to a
dreadful life event. When trauma is
reprocessed in therapy and healing
occurs, the majority of symptoms often
disappear or decrease significantly.

Trauma, by and large, is located in
the right hemisphere of the brain.
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• Single incident trauma: Single incident
trauma entails the exposure to single
traumatic experiences; car accidents, 
natural disasters, crimes and pregnancy/
birth traumas are examples of single 
incident trauma. 
• Complex trauma: Complex trauma
involves multiple traumas, oftentimes
originating in childhood. Examples of
complex trauma are neglect and verbal,
sexual, and physical abuse of childhood
(including bullying). Other examples
include war trauma, geo-political unrest,
slavery (trafficking), cultural dislocation
(refugees), transgenerational trauma, and
the re-traumatization of survivors caused
by a current and often unrelated event.

Stressors versus trauma 

When a stressor occurs, the body’s 
biological response is identical to that of a
traumatic event. That is, the physiological
reaction and sequence is uniform. First, we
orient to the danger by turning our heads
in its direction (arrest response and orient-
ing). Our vision narrows and becomes
hyper-focused on the source of danger.
Simultaneously, we exhibit a startle response
that prepares us for action (sympathetic
arousal) and, if the threat is significant, we
involuntarily respond by going into flight 
or fight mode. Sympathetic arousal raises
blood pressure and heart rate. Blood flow
moves to the extremities so we may escape.
When we cannot run, we fight. 

When does stress convert to trauma?
Trauma occurs, at any point along the
stress/threat response cycle when it is dis-
rupted or thwarted. A thwarted response
cycle inevitably leads to trauma. It is the
actual physical or perceptual experience
of inescapable circumstances, immobility,
helplessness and fear that inevitably lead
to symptoms of hyperarousal such as
extreme agitation, angry outbursts, anxi-
ety, reliving, hypervigilance or/and col-
lapse such as depression, numbing,
depersonalization and dissociation. To
move from one extreme state to another
is common. The switch becomes stuck in
on or off. All creativity, flexibility, curiosi-
ty, self-regulatory and executive function-
ing is muted and the ability for human
connection is deeply compromised. 

Trauma and PTSD

The definition and evaluation of
trauma is more nuanced, complex and
less easily categorized than the definition
and evaluation of PTSD. All PTSD
involves trauma, however, not all trauma
develops into PTSD as it is defined in the
Diagnostic and Statistical Manual — 5th
Edition. The DSM-5 diagnosis of PTSD
requires that specific criteria be met
(American Psychiatric Association, 2013): 

1. Exposure to actual or threatened
death, serious injury or sexual violence.
2. Presence of at least one intrusive
symptom associated with the traumatic
event(s).
3. Persistent Avoidance of stimuli asso-
ciated with the traumatic event.
4. Negative Alterations in cognitions
and mood associated with the traumat-
ic event:

• Inability to remember (dissociative
amnesia)

•Negative beliefs about oneself 
•Distortions in cognition that lead to

self-blame
•Persistent negative emotional state

(fear, horror, anger)
•Markedly diminished interest or

pleasure in activities
•Feelings of detachment or

estrangement from others
•Inability to experience positive

emotions
5. Marked alterations in arousal and
reactivity:

•Irritability and Angry outbursts. 
•Reckless or self-destructive behaviors
•Hypervigilance
•Exaggerated Startle Response
•Problems with Concentration
•Sleep Disturbance

Trauma without PTSD

Additionally, one can experience
trauma and have one’s life turned upside
down without meeting the criteria for
PTSD in the DSM-5. 

Even though DSM-5 removed the
criterion of helplessness and fear at the
time of the traumatic event, and even
when the event is not clearly or con-
sciously recalled, it does not mean that
the trauma is not stored in the body.

Moreover, the details of the trauma later
learned from other sources may form a
visual image that loops and becomes a
source of re-traumatization. 

All traumas, including PTSD, involve
the presentation of one or more stressors
that emerge out of either a single incident
trauma or complex trauma, which entails
multiple, enduring or prolonged periods of
exposure (developmental and attachment
traumas in childhood). Since trauma is not
the event itself but the reaction to the
event, any incident or experience has the
potential of creating traumatic reactions.

Complex trauma

Traumatic experiences in infants and
children negatively correlate with their
neurodevelopment (Perry, B. et al.
(1996). Childhood Trauma, the
Neurobiology of adaptation and Use-
dependent Development of the Brain:
How States become Traits. Infant Mental
Health Journal). 

Indeed, childhood trauma can be
damaging but may not grow into full
PTSD symptoms. The narrowing of sen-
sory and interpretive abilities places
trauma victims at risk for further trau-
ma. Poor decision-making in setting per-
sonal boundaries is common. If a victim
blames himself, he may override his
intuition, and reject it, thereby placing
himself in unsafe traumatizing situa-
tions. His growing mistrust of people
generalizes and affects his ability to
establish and maintain caring relation-
ships. His attempts to ameliorate 
symptoms caused by trauma with self-
destructive behaviors such as cutting,
sexual addictions, drugs and alcohol 
can increase impulsive decisions that
potentiate an already bad situation. 

The psychological “eggshell”
plaintiff 

Early childhood neglect and abuse
increases the risk of developing PTSD in
adulthood for those exposed to later
traumas (Journal of Trauma Stress). In
legal terms, the eggshell plaintiff who is
in a tort or criminal case for a current
trauma may not be held responsible for
their fragility caused by past trauma.

Trauma — The Basics, continued from Previous Page

Orthopedic Expert Witness
Dr. Steven R. Graboff, M.D.

• Orthopedic medical-legal consultation
• Medical exam of client
• Review of medical records and radiologic 

studies
• Expert testimony at mediation, arbitration

and trial
• Flexible schedule for medical exams, 

meetings, depositions and telephone 
conferences

Dr. Graboff is a board-certified orthopedic surgeon and
forensic-medicine specialist offering:
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•Somatic therapies
Somatic Experiencing (Peter Levine,

Ph.D.) and Sensorimotor Psychotherapy
(Pat Ogden, Ph.D. & Janina Fischer,
Ph.D.) are two leading somatic therapies.
Since trauma is imprinted and carried in
the body, it makes sense that the body is
the vehicle for healing. Somatic treat-
ments track and explore body sensations,
movements, gestures and postures and
other non-verbal cues as a venue for 
creating greater internal awareness of
emotions/sensations as they relate to the
body. The focus is on creating safety, 
stabilization, grounding, self-regulation,
trust and trauma repair.

Neurofeedback
Research into the efficacy of

Neurofeedback supports its use with
stress-related conditions, including
PTSD. This form of treatment helps to
calm the fear responses and increases the
ability to self-regulate. (Fisher, S. (2014).
Neurofeedback in the treatment of devel-
opmental Trauma: Calming the Fear-
Driven Brain. New York: Norton; and
Peninston, E.G., and Kulkosky, P.J.
(1991). Alpha-Theta Brainwave Neuro-
feedback Therapy for Vietnam Veterans
with Combat-Related Post-traumatic

Stress Disorder,” Medical Psychotherapy,
Vol.4: 47-60).

• Yoga and guided mindful awareness/
meditation

Recent research reinforces the bene-
fits of Yoga as a viable, supplementary
therapy. It is one way to increase emo-
tional self-awareness and Heart Rate
Variability (HRV), which is abnormally
low in trauma subjects. Heart rate vari-
ability is an important factor in psycho-
logical and physical health. Guided med-
itation also uses slow and steady breaths
to regulate emotions and calm the nerv-
ous system. (See Van Der Kolk, B., et al.
(2014). Yoga as an adjunctive treatment
for posttraumatic stress disorders: A 
randomized controlled trial. Journal of
Clinical Psychiatry, 75, e559-e565; and
Johnston, J. et al., (2015). Yoga for
Military Service Personnel with PTSD: 
A Single Arm Study. Psychological Trauma:
Theory, Research, Practice and Policy: Vol. 7,
No. 6 555-562).

• Healing communities and socialization
Creating connection and compassion

through music, theater, art, animal therapy
and writing is a vital part of the healing
process. Being able to put wordless 

experiences into a narrative decreases a
sense of isolation, provides a method of
expression in which a community that
has experienced trauma, bears witness.
The arts help survivors begin to create a
relationship with their bodies and mind,
reconfiguring and integrating a new
identity.

Tracy Artson, Ph.D. is a
licensed psychologist with a
private practice in San
Francisco. She specializes in
trauma work, including
PTSD with accident sur-
vivors and assault victims,
grief and mourning, anxiety,
depression, phobias, addiction

and adults with childhood neglect and abuses.
She is a Training Facilitator, Certified
Therapist and an Approved Consultant 
for the Parnell Institute (PI) and a Certified
Therapist and an Approved Consultant 
for the Eye Movement Desensitization and
Reprocessing International Association
(EMDRIA). Currently, she is in a 3-year
training program for certification as a
Somatic Experiencing Practitioner. 
www.tracyartsonpsychologist.com. 
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Research by Scott Rauch, M.D. and
Bessel Van Der Kolk, M.D. used function-
al magnetic resonance imaging (fMRI) to
visualize how the brain is activated by
memories, sensations, emotions and
beliefs when reminded of past events,
traumatic and non-traumatic. The results
revealed that the largest area of activa-
tion, when reminded of the trauma,
occurred in the limbic area (emotional/
survival), specifically the amygdala
(memory storage). This activation elicits
all of the physical changes that provoke
the fight or flight reaction, or collapse. 

Significantly, Broca’s area, a speech
center on the left side of the brain goes
“offline” when the flashbacks are trig-
gered. A therapist who engages solely in
talk therapy (left hemisphere dominated)
may treat a person with trauma for years
while the patient continues to feel flood-
ed or dissociative by life events. Indeed,
trauma is held in the body in pre- or
non-verbal form. The body, oftentimes,
provides the therapist a “memory” of the
trauma. For example: a woman who can-
not recollect sexual abuse recalls a time,
at five years of age, visiting her neigh-
bor’s house, and simultaneously experi-
ences a strange sensation in her pelvic
region. Insight-oriented therapy may

help create associative networks of
understanding and meaning, and may be
used following or integrated into other
therapies to help create a cohesive narra-
tive but not without first addressing the
body memory. Good trauma treatment
requires an integrated, multi-pronged,
client-centered approach for healing
trauma. 

Specific trauma treatments 

•Eye Movement, Desensitization and
Reprocessing (EMDR)

The American Psychiatric
Association, the World Health
Organization and the Veterans
Administration endorse EMDR therapy
for its efficacy in treating trauma and
PTSD. EMDR is utilized for single inci-
dent and complex trauma. EMDR targets
and integrates the traumatic material
thereby re-wiring the felt sense of the
trauma. It addresses the memory through
feelings, body sensations, and negative
self-beliefs associated with the memory
and reprocesses through the trauma until
it changes from a subjective triggering
memory located in the present to an
objective one that resides in the past.
Clients are not re-traumatized by need-
ing to provide the details of their trauma,

and may reprocess the trauma silently
while guided by the therapist.

•Cognitive Behavioral Therapy (CBT):
Exposure Therapy 

Clients are repeatedly exposed to 
the details of the trauma or to the night-
mares. The idea of voluntarily engaging
in this activity may be overwhelming for
participants. Symptoms may intensify
before they begin to abate. “In addition,
although exposure therapy is highly suc-
cessful in reducing the key symptoms
associated with PTSD, such as intrusive
memories, it does not address other
issues such as feelings of detachment
from others, excessive anger and feelings
of alienation” (National Council on
Disability, March 4, 2009). Although CBT
has proven effective for phobias, it has not
fared as well for traumatized individuals with
PTSD resulting in high dropout rates and
significant adverse reactions (Schnurr, et 
al., (2007). “Cognitive Behavioral
Therapy for Posttraumatic Stress
Disorders in Women,” JAMA 297, no. 
8: 820-30. Bradley, R, et al., (2005). 
“A Multidimensional Meta-Analysis of
Psychotherapy for PTSD,” American
Journal of Psychiatry, 162, no. 2: 214-
27).

Trauma — The Basics, continued from Previous Page
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Another example is obtaining a raw digi-
tal file from the video recording equip-
ment directly to a USB flash drive, but in
a format that requires special viewing
software. Videos obtained in both exam-
ples can be used to some degree and will
provide meaningful results to the acci-
dent reconstructionist. Even the poorest
quality video may yield something useful
to the analysis.

Video image quality resolution
and frame rate

Surveillance-camera video quality
will vary between systems. Resolution is
the video frame dimensions, in units 
of pixels, and this identifies the width
and height of the video image (i.e.,
1440x900, or 1280x1024). Image quality
increases with pixel count. Frame rate, in
units of frames per second (fps), is the
number of images the system will record
(or playback) per second in a specified
resolution. A common capture rate for
home surveillance cameras is 30fps.

Environmental conditions may affect
video-image quality despite having a
high-resolution system. The sun’s
azimuth and altitude continually
changes, and sunlight that is directed 
on the surveillance camera lens may 
wash out portions of the video image.
Accumulated dust on the camera lens
may diminish otherwise apparent video
details. Low sunlight conditions at the
time of recording may yield a video so
dark that objects are no longer visible on
a playback monitor. The method used to
obtain a copy of the video can lead to
diminished image quality. Recording the

playback monitor with another video
device can significantly reduce the image
quality such that necessary detail may be
lost (see fig 2 on previous page).

Video distortion

Surveillance videos may appear dis-
torted, a result of commonly used wide-
angle lenses. This radial distortion is a
quadratic function that increases as the
square of the distance from the lens
(“Forensic Engineering Usage of Surveillance
Video in Accident Reconstruction,” Richard
M. Ziernicki, PhD, et al, National
Academy of Forensic Engineers, Vol. 31,
December 2014). The effect causes the
image magnification to decrease with dis-
tance from the image center. The results
are otherwise straight lines that appear
curved as they approach the edges of the
image. This lens distortion can be cor-
rected, or minimized. If the camera and
lens properties are known, many software
applications can correct automatically.
Adjusting lens correction filters manually
within Adobe Photoshop is an alternate
method when camera/lens properties are
unknown. Depending on the surveillance
video quality and the details of the proj-
ect, the effects of lens distortion on the
analysis may be minimal.

Video playback speed

Video playback speed is the rate at
which the images are displayed relative
to time. An example is 30fps, or one
frame every 0.0333 seconds. In one
example to be examined, an onboard
vehicle video camera system recorded at
4fps, i.e., one frame every quarter sec-

ond, but displays at
30fps. In that video,
the movement of
objects is choppy,
unlike the fluid
motion of objects
with higher record-
ing speeds.

Surveillance
videos commonly
display a timestamp,
and this timestamp
may help determine
the frame rate

(“Speed Calculation from A Video Tape,”
Sergeant Mark Kimsey, Accident
Reconstruction Journal, July/August,
2008). I frequently use the Windows Live
Movie Maker, because it easily creates
image snapshots. But this software also
conveniently displays a timestamp with
1/100 second resolution. The video
frames can be advanced either forward
or backward using the keyboard arrow
keys. The frame rate may be calculated
by first counting key strokes between
timestamp increments, and then dividing
the time increment by the frame count.

Vehicle speed from video analysis

Surveillance videos may be used to
authenticate eyewitness statements, cor-
rectly determine the color of traffic lights
in cases of conflicting accounts, or verify
headlight use at the time of collision
when damage precludes standard foren-
sic analysis. However, aside from these
ancillary benefits, surveillance videos are
commonly used to determine vehicle
speed(s) before or at impact. In simple
terms, to determine vehicle speed (s), the
time (t) and distance (d) over which the
vehicle travels is needed. The parameters
time and distance must be determined as 
accurately as possible to yield reliable 
results.

Distance (d) is determined by first
tracking the vehicle’s movements relative
to stationary landmarks or reference lines
drawn between objects in the video
image. The intent is to establish vehicle
position on the roadway at a particular
time. Then a time-position analysis using
the distance traveled between consecutive
vehicle positions and the corresponding
time interval may be performed.

Video image quality (lighting condi-
tions, dust on lens, etc.) may limit land-
mark selection. Landmarks such as lane
lines, raised pavement markers, or sign
posts, may be chosen because they are
conveniently adjacent to the vehicle pass-
ing in view of the camera. Alternately,
reference lines may be used. Reference
lines are established between two points
in the video; the camera location and a
stationary object, or two stationary
objects. Correspondingly, the vehicle
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BY KURT WEISS

The popularity of surveillance cam-
eras has advanced to the extent that cam-
eras are often present without the motor-
ing public’s knowledge.  Most common
are theft-deterring surveillance cameras
in the upper corners of convenience
stores, cameras in bank automated-teller
machines, and cameras under gas-station
pump overhangs (see figs 1 and 2).

Virtually every street corner of a
densely-populated metropolitan city will
have surveillance cameras mounted
above commercial properties, which cam-
eras will also monitor pedestrian traffic
and vehicles in adjacent traffic lanes.
These technologies have proven useful to
the traffic collision reconstructionist.

This article explains how surveil-
lance and some onboard vehicle-camera
videos may be applied to traffic-collision
reconstruction. Several real-world exam-
ples are used to illustrate how images,
some with poor image quality, may be
used to supplement conventional traffic-
collision reconstruction methodology. 

Traffic-collision investigators 
frequently use momentum or damage-
energy analyses, collision reconstruction
or simulation software, or crash data 

retrieved from the vehicle’s ACM. The
analysis of surveillance-camera video is
another tool at their disposal. 

The following material is not intend-
ed to be comprehensive, but may 
provide insightful consideration of the 
integration of surveillance-camera videos
in collision analysis. Furthermore, these
concepts may be applied to a wide range
of collision types, as long as the camera’s
view captures reference landmarks and
the pre- or post-impact movements of
the involved vehicles. The resulting accu-
racy may depend on image quality or
playback frame rate.

Collision information sources

Police routinely respond to traffic
collisions. These officers write traffic
reports documenting the involved parties
and vehicles, including a collision
overview, and they sometimes take photo-
graphs of the property damage and
physical evidence on the roadway. These
two items are the primary sources of
information for a traffic collision recon-
structionist (“Photographic Techniques for
Accident Reconstruction,” John F. Kerkoff,
SAE Paper No. 850248). But if the adja-
cent area is thoroughly canvassed, espe-
cially for collisions involving severe

injuries or fatalities, the investigator may
find surveillance cameras.

The challenge of obtaining a
surveillance-camera video

Finding a surveillance camera in the
area does not necessarily mean that the
video will be helpful to the investigation,
because some cameras are decoys, and
others may not even point toward the rel-
evant area. When a camera is located,
several concerns exist when obtaining a
copy of the surveillance video. The fore-
most consideration is the time between
the event and the investigation. Most sur-
veillance video recording systems record
on a storage drive of finite capacity. That
is, when the digital media is full, new
images will overwrite previous images,
like a circular buffer. Accordingly, efforts
to retrieve video files must be performed
expediently. Then, assuming access to
the camera recording equipment is
achieved, the next challenge the investi-
gator faces is how to obtain a copy of the
video without a loss of image quality.
Here is where the most diverse video
quality is observed. 

One example is using a cell phone
to record the playback monitor while 
it displays the incident in question.

Surveillance-camera video in
traffic-collision reconstruction
Surveillance cameras are everywhere in commerical
districts, and their video can be useful when accidents
occur in nearby traffic lanes – but act fast!

Figure 1 Figure 2 Figure 3



the headlight beam angle to change.
Therefore, with surveillance video the
perception of impact hazard by the rider
was confirmed, despite the motorcycle
having ABS and where no tire friction
marks were observed or documented at
the scene.
Example #2 — Semi tractor-trailer vs 
automobile collision

This case involves a collision
between a semi tractor-trailer and a pas-
senger vehicle that was merging onto a
highway. As the automobile merged left,
it slowed until its left rear bumper corner
was impacted by the right edge of the
tractor’s front bumper. Upon contact, the
vehicle rotated counter-clockwise and was
redirected to the left. The vehicle then
crossed adjacent traffic lanes and collided
with another vehicle in what became a
three-car event.

The trucking company installed the
DriveCam event recorder in its fleet vehi-
cles (see fig 10). The DriveCam unit
simultaneously records one camera’s view
forward through the windshield and a
second camera pointed at the driver 
(see figs 11-14 on next page). In this
case, the video recording assisted the
analysis of the events, including the dri-
ver’s actions, to the developing collision
sequence. Ironically, since the date of 

collision, DriveCam has become the flag-
ship solution of Lytx, a company market-
ing the science of driver behavior
(www.lytx.com). When a pre-determined
condition, or “trigger,” has been met the
event recorder stores the event.

Based on the timestamp, the
DriveCam video playback speed is in real
time at 30fps. But the camera records at
4fps, so video frames are displayed in
one quarter second increments. At the
bottom of the DriveCam image the trac-
tor’s speed is displayed along with for-
ward and lateral acceleration, and a time-
stamp relative to the trigger event.

Vehicle speed was
not in dispute
since the tractor’s
speed is based on
the GPS satellite
signals and is rea-
sonably accurate. 

The passenger
vehicle comes
alongside the trac-
tor and initiates
the merge left.
After approxi-
mately two sec-
onds into the
merge, the vehi-
cle’s left side tires
roll over the lane
separator line (see
fig 12 on next
page). The vehicle
continues moving

left, and then slows until contact with the
tractor’s bumper is made (see fig 13 on
next page). Impact is the moment when
the vehicle’s heading change is detected.
After impact, the vehicle rotates and
translates left until the vehicle enters the
adjacent left lane, an action that takes
approximately 1.25 seconds (see fig 14
on next page).

Without the onboard video camera,
piecing the pre-impact and impact events
together would not have been possible
due to the lack of documented physical
evidence. In this case, no tire marking or
other roadway evidence was recorded,
and the “AOI’s” were only estimated
because access to the roadway was limited
due to vehicle traffic speed.
Example #3 — Wrong-way DUI driver
head-on collision

This case involves a law enforcement
deputy intervening on the report of a
wrong-way driver. Up ahead, several
vehicles successfully avoided a head-on
collision before the deputy entered the
highway, driving toward the offending
SUV. Approaching from behind the
deputy, in the same lane, were two vehi-
cles one behind the other. These vehicles
changed lanes to the left and passed the
slow merging law enforcement vehicle.
The deputy had not yet switched on the
overhead lights (see fig 15 on page 47).
In the left lane, the passing vehicles were
now in a collision course with the offending
vehicle. At the last moment, the lead 
vehicle of the two swerved right, but the
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position may be determined relative to
these lines.

If the collision site can be inspected,
then a Total Station or 3D Laser Scanner
can be used to create a scale drawing, or
collision diagram. On this diagram, land-
marks are identified and reference lines
are drawn. Next, each unique vehicle
position (and corresponding time) may
be placed. In cases where the roadway or
intersection has changed (i.e., restriping
or new construction) or travel cost pro-
hibits direct site measurement, then the
use of scale, high-resolution aerial photo-
graphs may yield suitable results.

Using the scale diagram (or aerial
photograph), the distance traveled
between vehicle positions may be directly
measured. The time between vehicle posi-
tions is determined by subtraction; the cor-
responding time of one vehicle position is
subtracted from the time corresponding to
the next vehicle position. The vehicle
speed between positions is calculated as
distance divided by time. One must pay
particular attention to the units of meas-
ure. If distance is measured in feet, and
time is measured in seconds, then the 
calculated vehicle speed will have units of
feet per second, not miles per hour.

The time over which the vehicle
travels between landmarks or sight lines

can be accomplished by stepping
through the video, first with the vehicle
at one landmark and counting frames
until the vehicle reaches the second.
Once the frame count is determined, the
time (seconds) is calculated by dividing
frame count by the playback speed (fps).

Surveillance video analysis −
Case-study examples

Example #1 — Motorcycle vs. Vehicle
Collision

This case involves a vehicle driver
that briefly stopped on the right shoul-
der of a four-lane boulevard and then
attempted an illegal U-turn. During the 
U-turn, the vehicle crossed the path of a
motorcycle approaching from behind in
the adjacent traffic lane. The vehicle’s
alignment is nearly perpendicular to the
traffic lanes as the motorcycle slams into
the driver’s door, killing the rider.

A surveillance camera was discovered
during the investigation. The camera faces
the street and captured the moments lead-
ing up to and including the collision event
(see fig 3 on previous page). The investiga-
tor was unable to obtain the raw video file.
Instead, a recording was made of the colli-
sion event. Note the light fixture’s reflec-
tion on the playback monitor (see fig 4).
The video quality is so poor that the

impact speed of vehicle and motorcycle
could not be accurately determined.
However, the video still provides important
timing and pre-impact information.

The video shows the vehicle stopped
along the curb for about 32 seconds
while the driver waits for traffic to clear
(see fig 5). The vehicle’s headlights and
taillights are illuminated, and brake light
function is confirmed as the vehicle inch-
es forward several times before com-
mencing the U-turn (see fig 6). The U-
turn lasts about 3 seconds until the vehi-
cle is observed to roll clockwise due to
the force of impact (see fig 7). The vehi-
cle continues after impact and eventually
parks at the far-side shoulder.

The motorcycle’s approach is
announced by its headlight beam on the
roadway for more than a second before
the motorcycle enters the video image.
Indeed, the motorcycle’s headlights were
functioning (see fig 8 on next page).
The motorcycle travels across the video
screen for less than a second until impact
(see fig 9 on next page). Before impact,
however, an increased intensity of the
headlight beam on the roadway is detect-
ed. This critical observation indicates the
rider at least applied the front brake; the
front suspension compressed and the
motorcycle pitched downward causing

Figures 8-9Figures 4-7

Figure 10

Surveillance Camera Video, continued from Previous Page



plaintiffmagazine.com | May 2016 | Plaintiff 47

other debris. The analysis of surveillance
camera video is another available tool.

The surveillance videos vary great-
ly with regard to quality. But regardless
of their quality, they often reveal some 
collision detail that would not have
been discovered without the video.
Conventional collision reconstruction
methods don’t fail due to a lack of a
surveillance camera capturing the event
in question. But surveillance videos
have been shown to advance the under-
standing of traffic collisions when they
are available.

Kurt D. Weiss is a collision reconstruc-
tion specialist and forensic engineer with
Automotive Safety Research, Inc., in
Santa Barbara. He holds a Master of Science

degree in Mechanical
Engineering, and is
ACTAR accredited.
Since 1986, Mr.
Weiss has reconstruct-
ed hundreds of traffic collisions and he is
familiar with the wide diversity of physical evi-
dence to present crash reconstruction. He is a
frequent speaker on traffic-collision reconstruc-
tion and forensic analysis and performance

evaluation of automotive seat-belt systems. 
He frequently attends scientific conferences
and has authored numerous peer-reviewed
papers on topics relating to traffic-collision
reconstruction.
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trailing vehicle plowed head-on into the
wrong-way vehicle (see fig 16 on next
page).

The law enforcement agency utilized
the Coban Technologies on-board video
camera (www.cobantech.com) installed on
the windshield header adjacent to the

interior rearview mirror (see fig 17 on
next page). The camera captures images
continuously, but doesn’t record until 
the overhead lights are activated. Once
activated, the system also records the 
previous 60 seconds of captured images.
When the law enforcement officer

noticed the vehicles pass, he activated
the overhead lights. In doing so, he cap-
tured the fatal collision event with a clos-
ing speed in excess of 120mph. Without
the Coban video, the vehicles’ speeds
and their relative positions before impact
would only be speculation.

A time-position analysis was
employed to determine the speed of 1)
the law enforcement vehicle at the time of
merge and 2) the speeds of the passing
vehicles. The roadway position of the law
enforcement vehicle during its approach
was determined using the push guard,
because its position is fixed relative to the
video camera (see fig 18 on next page).
And, the position of this vehicle reference
was tracked relative to artifacts on the
roadway, such as asphalt patches, lane
lines, and raised reflectors. The passing
vehicles were tracked in a similar fashion,
however the headlight beams on the road-
way were tracked throughout the video
sequence to establish their roadway posi-
tions in time (see fig 19 on next page).

The frame rate of the video playback
provided the time increments between
the artifacts. The on-ramp and highway
were surveyed by a licensed professional
land surveyor who prepared a scale road-
way diagram. The distance between arti-
facts, i.e., corresponding vehicle posi-
tions, was measured. It was determined
that the law enforcement vehicle had
merged onto the highway at approxi-
mately 32mph, less than half the posted
speed limit of 65mph. The vehicles that
passed the law enforcement vehicle were
determined to be traveling at approxi-
mately 60mph. 

Conclusion

Traffic-collision reconstruction is a
multi-disciplinary field that encompasses
the proper application of physics and 
engineering principles to quantifying
motion and collision dynamics of traffic
collisions. Conventional reconstruction
methods include, but are not limited to
momentum or damage energy analyses,
collision reconstruction or simulation
software, interpreting crash data, or eval-
uating physical evidence at the collision
scene, such as tire friction marks and

Surveillance Camera Video, continued from Previous Page
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Figures 17-19

Figures 15-16



BY JEFFREY I. EHRLICH

Class actions; use of statistical
proof: Tyson Foods v. Bouaphakeo, et al.
(2016) __ S.Ct._ (U.S. Supreme)

Employees of Tyson’s pork-process-
ing slaughterhouse filed suit under feder-
al and Iowa law, arguing that they were
not properly compensated for the time
they spent each day donning and doffing
their required protective gear. The dis-
trict court certified their lawsuit as a class
action under FRCP 23. The employer
opposed, arguing that because of the
variance in the protective gear that each
employee wore, their claims were not suf-
ficiently similar for class treatment.
Because the employer kept no records 
of the time that the employees spent

donning and doffing the protective gear,
the employees relied on a statistical study,
which held that the average employee
spent 18 to 21 minutes per day putting
the gear on and taking it off. At trial, the
jury awarded the class $2.9 million. The
judgment was affirmed by the 8th Circuit.
The Supreme Court affirmed. 

Whether and when statistical evi-
dence can be used to establish classwide
liability depends on the purpose for
which the evidence is being introduced
and on “the elements of the underlying
cause of action. Because a representative
sample may be the only feasible way to
establish liability, it cannot be deemed
improper merely because the claim is
brought on behalf of a class. Respondents
can show that the sample conducted by
the plaintiffs’ expert was a permissible

means of establishing hours worked in a
class action by showing that each class
member could have relied on that sam-
ple to establish liability had each brought
an individual action.

Here, the employees sought to intro-
duce a representative sample to fill an
evidentiary gap created by the employ-
er’s failure to keep adequate records.
Had the employees proceeded with indi-
vidual lawsuits, each employee likely
would have had to introduce the expert’s
study to prove the hours he or she
worked. The representative evidence was
a permissible means of showing individ-
ual hours worked.

This holding is in accord with Wal-
Mart Stores, Inc. v. Dukes, 564 U.S. 338,
131 S.Ct. 2541, 180 L.Ed.2d 374, where
the underlying question was, as here,
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whether the sample at issue could have
been used to establish liability in an indi-
vidual action. There, the employees were
not similarly situated, so none of them
could have prevailed in an individual
suit by relying on depositions detailing
the ways in which other employees were
discriminated against by their particular
store managers. In contrast, the employ-
ees here, who worked in the same facili-
ty, did similar work, and were paid
under the same policy, could have intro-
duced the expert’s study in a series of
individual suits.

This case presents no occasion for
adoption of broad and categorical rules
governing the use of representative and
statistical evidence in class actions.
Rather, the ability to use a representa-
tive sample to establish classwide liabili-
ty will depend on the purpose for which
the sample is being introduced and on
the underlying cause of action. In FLSA
actions, inferring the hours an employ-
ee has worked from a study such as
Mericle’s has been permitted by the
Court so long as the study is otherwise
admissible.

FEHA, Associational-disability
claims: Castro-Ramirez v. Dependable
Highway Express, Inc. (2016) __
Cal.App.4th. __ (2d Dist. Div. 8.) 

Plaintiff Luis Castro-Ramirez sued
his former employer, Dependable
Highway Express, Inc. (DHE), alleging
causes of action for disability discrimina-
tion, failure to prevent discrimination,
and retaliation under the Fair
Employment and Housing Act (FEHA) as
well as wrongful termination in violation
of public policy. His son requires daily
dialysis, and according to the evidence,
the plaintiff must be the one to adminis-
ter the dialysis. For several years, the
plaintiff ’s supervisors scheduled him so
that he could be home at night for his
son’s dialysis. That schedule accommoda-
tion changed when a new supervisor took
over and ultimately terminated the plain-
tiff for refusing to work a shift that did
not permit him to be home in time for
his son’s dialysis. The trial court granted
defendant’s motion for summary judgment

and denied plaintiff ’s motion to tax
costs. Reversed.

The court held that the plaintiff
demonstrated triable issues of material 
fact on his causes of action for association-
al disability discrimination, failure to pre-
vent discrimination, retaliation, and
wrongful termination in violation of public
policy.

The FEHA provides a cause of
action for associational disability discrim-
ination, although it is a seldom-litigated
cause of action. As to disability discrimi-
nation generally, the FEHA makes it
unlawful for an employer, “because of the
... physical disability ... of any person, ...
to discharge the person from employ-
ment ... or to discriminate against the
person ... in terms, conditions, or privi-
leges of employment.” (Gov.Code, §
12940, subd. (a).) The very definition of
a “physical disability” embraces associa-
tion with a physically disabled person.
FEHA explains that the phrase “physical
disability” includes a perception ... that
the person is associated with a person who
has, or is perceived to have a physical dis-
ability. (§ 12926, subd. (o).) Accordingly,
when the FEHA forbids discrimination
based on a disability, it also forbids dis-
crimination based on a person’s associa-
tion with another who has a disability.

A prima facie case of disability dis-
crimination under the FEHA requires a
showing that (1) the plaintiff suffered

from a disability, (2) the plaintiff was
otherwise qualified to do his or her job,
with or without reasonable accommoda-
tion, and (3) the plaintiff was subjected
to adverse employment action because
of the disability. Adapting this frame-
work to the associational discrimination
context, the “disability” from which the
plaintiff suffers is his or her association
with a disabled person. Respecting the
third element, the disability must be 
a substantial factor motivating the
employer’s adverse employment action.
Once the plaintiff establishes a prima
facie case, the burden then shifts to the
employer to offer a legitimate, nondis-
criminatory reason for the adverse
employment action. In an appropriate
case, evidence of dishonest reasons, con-
sidered together with the elements of
the prima facie case, may permit a find-
ing of prohibited bias.

Here, whether the plaintiff here could
perform his job with a reasonable accom-
modation (a modified schedule to admin-
ister dialysis to his son) was certainly rele-
vant, and the circumstance that he might
have required an accommodated schedule
was no bar to his discrimination claim.
DHE was not entitled to summary judg-
ment on this ground. To the extent that
federal cases under the ADA suggest 
otherwise, it is because the language 
of the FEHA and ADA differ in this 
area.



After reviewing the record, the court
determined that a jury could reasonably
infer from the evidence that the plain-
tiff ’s association with his disabled son
was a substantial motivating factor in his
supervisor’s decision to terminate him,
and furthermore, that the supervisor’s
stated reason for termination was a 
pretext.

Labor regulation; wage orders; working
conditions; employee seating: Kilby v.
CVS Pharmacy, Inc. (2016) __ Cal.4th __
(Cal. Supreme). 

California wage orders state that
“[a]ll working employees shall be pro-
vided with suitable seats when the
nature of the work reasonably permits
the use of seats.” 

The Ninth Circuit certified questions
about the wage orders to the Supreme
Court, asking:
(1) Does the phrase “nature of the
work” refer to individual tasks per-
formed throughout the workday, or to
the entire range of an employee’s duties
performed during a given day or shift? 
(2) When determining whether the
nature of the work “reasonably permits”
use of a seat, what factors should courts
consider? Specifically, are an employer’s
business judgment, the physical layout
of the workplace, and the characteristics
of a specific employee relevant factors? 

(3) If an employer has not provided
any seat, must a plaintiff prove a suit-
able seat is available in order to show
the employer has violated the seating
provision? 

The Supreme Court answered these
questions as follows: 

(1) The “nature of the work” refers to
an employee’s tasks performed at a
given location for which a right to a
suitable seat is claimed, rather than a
“holistic” consideration of the entire
range of an employee’s duties any-
where on the jobsite during a complete
shift. If the tasks being performed at a
given location reasonably permit sit-
ting, and provision of a seat would not
interfere with performance of any
other tasks that may require standing,
a seat is called for. 
(2) Whether the nature of the work
reasonably permits sitting is a question
to be determined objectively based on
the totality of the circumstances. An
employer’s business judgment and the
physical layout of the workplace are
relevant but not dispositive factors.
The inquiry focuses on the nature of
the work, not an individual employee’s
characteristics. 
(3) The nature of the work aside, if an
employer argues there is no suitable
seat available, the burden is on the 
employer to prove unavailability. 

Arbitration; unconscionability; 
lack of mutuality of remedy: Baltazar v.
Forever 21, Inc. (2016) _ Cal.4th __ (Cal.
Supreme). 

As a condition of her employment
with defendants, plaintiff Maribel
Baltazar signed an agreement to resolve
any employment-related disputes by arbi-
tration. The agreement provides that, in
the event a claim proceeds to arbitration,
the parties are authorized to seek prelim-
inary injunctive relief in the superior
court. The primary question before the
Court was whether that clause rendered
the arbitration agreement uncon-
scionable, and therefore unenforceable,
because it unreasonably favored the
employer. The Court held that that the
clause, which does no more than restate
existing law (see Code Civ. Proc., §
1281.8, subd. (b)) did not render the
agreement unconscionable, and that
there were no other reasons to support
Baltazar’s claim of unconscionability.
Accordingly, it affirmed the Court of
Appeal opinion that affirmed enforce-
ment of the arbitration agreement.

In reaching this conclusion, the Court
noted that the failure by Forever 21 to
provide Baltazar with a copy of the AAA
rules for arbitration of employment agree-
ments (which were adopted in the arbitra-
tion agreement), did not raise an issue of
procedural unconscionability because
Baltazar’s arguments for failing to enforce
the agreement did not depend in any way
on the terms of the arbitration rules. 

Public Records Act requests; inadvertent
production of privileged documents;
waiver
Ardon v. City of Los Angeles (2016) __
Cal.4th __ (Cal. Supreme). 

In civil discovery proceedings during
the course of litigation between plaintiff
Estuardo Ardon and defendant City of
Los Angeles, the trial court determined
that certain documents the City pos-
sessed were privileged under the attor-
ney-client privilege or the privilege for
attorney work product, and the City with-
held them from plaintiff. Years later,
plaintiff filed a request under the
California Public Records Act (Gov. Code,
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§ 6250 et seq.) seeking to obtain docu-
ments relating to the subject matter of
the litigation. In response, the City’s
administrative office inadvertently pro-
vided the plaintiff with some of the privi-
leged documents. The Court granted
review to decide whether the release of
privileged documents under these cir-
cumstances waives the privilege, thus
allowing plaintiff to retain and use the
documents and to disseminate them 
to others. Section 6254.5 of the
Government Code, which is part of 
the Public Records Act, generally pro-
vides that “disclosure” of a public 
record waives any privilege.

But interpreting section 6254.5 in
light of the Public Records Act as a
whole, the Court concluded that its 
waiver provision applies to an intention-
al, but not an inadvertent, disclosure.
Accordingly, a governmental entity’s
inadvertent release of privileged docu-
ments under the Public Records Act does
not waive the privilege. 

Arbitration; notice of arbitration
agreement in website “terms of use”;
“browsewrap” vs. “clickwrap”: Long v.
Provide Commerce, Inc. (2016) __
Cal.App.4th __ (2d Dist., Div. 3.) 

Long filed a UCL class action
against Provide, after purchasing flowers
on its website, www.proflowers.com. He
claimed that the product he purchased
was advertised as a completed assembled
product, but actually arrived as a do-it-
yourself-kit that required assembly by the
recipient. Provide moved to compel arbi-
tration under the Federal Arbitration Act,
arguing that Long was bound by the arbi-
tration agreement included in the web-
site’s “terms of use” agreement. At the
time Long placed his order, the terms of
use were available at the bottom of each
page of the site by a capitalized, under-
lined link titled “TERMS OF USE.” 

The court explained that contracts
formed on the internet tend to come in
two flavors: “clickwrap” or click-through
agreements, which require the user to
click on an “I agree” box after being pre-
sented with a list of terms and conditions
of use; and “browsewrap” agreements, in

which the site’s terms and conditions of
use are generally posted on the site via a
hyperlink at the bottom of the screen.
Because the user can continue to use a
site that uses a browsewrap agreement
without visiting the page hosting the
terms and conditions, the validity of the
browsewrap agreement generally turns
on whether the user has actual or con-
structive knowledge of the site’s terms
and conditions. More specifically, the
validity of a browsewrap agreement 
typically turns on whether the site put 
a reasonably prudent user on inquiry
notice of the terms of the contract. 

The court held that “Terms of Use”
hyperlinks on the Proflowers.com site
were not sufficiently conspicuous to put a
reasonably prudent internet consumer on

inquiry notice, and that Long did not
manifest his unambiguous assent to be
bound by the “terms of use.” Hence, the
arbitration agreement within the “terms
of use” was not enforceable. 

Jeffrey I. Ehrlich is the
principal of the Ehrlich Law
Firm, with offices in Encino
and Claremont, California.
He is a cum laude graduate
of the Harvard Law School, a
certified appellate specialist by
the California Board of Legal
Specialization, and a member

of the CAALA Board of Governors. He is the
editor-in-chief of Advocate magazine.
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BY MILES B. COOPER

The firm principal threw open the door from
his office and stomped down the hall. “Who
wrote this?” He clenched a draft mediation brief
in his hands. A new associate started to duck
into a doorway. The principal, sensing move-
ment, called out. “You, get me CACI!”

“Casey?” the associate asked.
“CACI, dammit, CACI. Jury instructions. Somebody’s got to

fix this mess.”

Jury instructions – a brief history

Twenty-two judges, plaintiffs’ lawyers, and defense lawyers
comprise the Judicial Council of California’s jury instructions
committee. As cases get decided and new statutes are enacted,
the committee discusses, argues, crafts and recrafts the instruc-
tions on the law that are read to California juries. The committee
updates the instructions twice a year. The CACI jury instructions
were a response to concerns that the prior jury instructions were
“impenetrable” to the average juror. CACI instructions, approved
in 2003, are the “plain English” instructions. They replaced the
earlier BAJI instructions as the official instructions for California.

What happened to BAJI? Thomson-Reuters, the copyright-
holder, still publishes and updates them. But they are no longer
the official instructions, nor does a standing court-supported
committee oversee the content. CACI has a BAJI to CACI 
conversion table. This table is informative – there are some
instructions that lack a CACI corollary.

CACI use is mandatory, right? Nope. Under California
Rules of Court, rule 2.1050(a)&(e), their use is “strongly encour-
aged” and they are recommended for use unless a judge “finds
different instructions would more accurately state the law and 
be understandable by jurors.”

That’s one reason to be aware of BAJI. The law didn’t sim-
ply disappear when an instruction failed to make the CACI cut.
There are judges and lawyers who practiced for decades under
BAJI. Beware the pre-Discovery Act opposing counsel – they still
lurk in courthouse corners, and they’ll savage their opposition
with battle-tested jury instruction expertise if left unchecked.
One common method employed, “Well, judge, it seems to me
BAJI’s got a better approach on this issue…”

Special instructions 

Some lawyers love special instructions. These are instruc-
tions suggested by counsel to fill in perceived CACI gaps. Here
be dragons – special instructions are a leading cause of reversal
on appeal. Four out of five appellate specialists agree – tread in
special instruction territory only if one must. (The fifth specialist
needs a new client.)

First and last resource

Law students learn legal research. Not once in my three
years did anyone suggest referencing jury instructions, though.

My boss (our firm principal in the example) took care of that
oversight. He taught young lawyers to use jury instructions from
a case’s very beginning. The instructions outline what we have to
prove. They can be used to frame the investigation, the com-
plaint, and discovery. Quote CACI in the legal analysis sections
for demand letters, mediation briefs, and mandatory settlement
conference statements. 

Model language on current CACI instructions. We cut and
paste cobblers dig up old complaints to source for new com-
plaints. Look at the boilerplate language. Does it still reference
proximate cause? Why? CACI instructions use legal cause. Does
your tried and true closing argument burden of proof module
talk about preponderance of the evidence? That’s nice, but the
word preponderance does not appear in jury instructions any-
more.

Trial – instructions are not just find and replace

Having trial prep help is great. Don’t hand over the jury
instructions, though. Some people believe drafting jury instruc-
tions is simple – find and replace the party names and remove a
couple brackets. It is far more nuanced. The brackets and use
notes inform the preparation. New instructions appear without
fanfare and can be used to one’s advantage. Anyone notice the
demonstrative evidence or bias instructions when they quietly
appeared? The rote mechanics of preparing them repeatedly
drill the language into the trial lawyer’s lexicon. Master CACI,
master the jury instruction conference, and master the trial.

As for tools for the job, Thomson West’s California Jury
Instruction Selector software still appears to be the least annoy-
ing of the unsatisfying options out there. If you’ve got a better
option, let us know.

Outro

Back to our firm principal. He found the mediation
brief ’s young author. The principal, armed with CACI, flipped
open to the appropriate instruction – the number memorized.
“Your legal analysis is way too complicated,” he chided, “All
they need is this.” The author nodded, went back to work, and
made the change. The principal and young author later went
to mediation. The mediator turned to the author and said,
“That was a very well done brief – particularly the legal analy-
sis. I’m assuming you wrote that.” The principal looked to the
author with a knowing grin and said, “Yes, he did. He’s becom-
ing quite the lawyer.” 

Thanks, Mr. Veen, for the instruction on instructions.

Miles B. Cooper is a partner at Emison Hullverson LLP. 
He represents people with personal injury and wrongful death cases. 
In addition to litigating his own cases, he associates in as trial counsel
and consults on trial matters. He has served as lead counsel, co-counsel,
second seat, and schlepper over his career, and is a member of the
American Board of Trial Advocates. Cooper’s interests beyond litigation
include trial presentation technologies and bicycling (although not 
at the same time). 
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536 Pacific Avenue
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Randall H. Scarlett, Esq.

Where you refer catastrophic cases may be the
single most important decision you make for your client.
Whether it’s cases involving traumatic brain injury, spinal-cord injury
or other catastrophic personal injury and wrongful-death cases,
the Scarlett Law Group will ensure results above and beyond
those that can be obtained by other firms.

We are pleased to pay referral fees
in accordance with State Bar rules.

49.1 million — Traumatic brain injury caused by cross centerline
big-rig trucking collision

22.8 million — Traumatic brain injury caused by tour bus collision
with pedestrian

26 million — Permanent brain injury caused by failure to diagnose
H-Flu meningitis

18.6 million — Wrongful death, multiple impact, road defect

13 million — Permanent brain injury caused by failure to diagnose meningitis
in a year-old child

11 million — Traumatic brain injury caused by dangerous roadway
and light rail vehicle collision with pedestrian

10.6 million — Traumatic brain injury caused by collision
with farm machinery.
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