
New rules: Liability for discrimination
or harassment by a supervisor
— Karine Bohbot and Elizabeth Riles

California leave-laws violations
— Stephen M. Murphy and P. Bobby Shukla

The most popular employment-
discrimination claim in California
— Kelly Armstrong and Matthew J. Wayne

Browning-Ferris and joint-employer
issues before the NLRB
— Lisa P. Mak and Aron Liang

When defendants hide behind
privilege in employment litigation 
— Eduard Meleshinsky

Tip skimming by management
can lead to class-action settlements
— Steven A. Kronenberg

Anita Hill: 25 years later
— Alexis McKenna

2016JUNEPRESORTED
STANDARD MAIL

US POSTAGE PAID
PERMIT 4083

CITY OF INDUSTRY, CA Change Service Requested

2229 Lombard Street
San Francisco, CA 94123-2703

THE MAGAZINE FOR NORTHERN CALIFORNIA PLAINTIFFS’ ATTORNEYS

Profiles
Lori Andrus and
Jennie Anderson 
Once associates at Lieff Cabraser, the
two women have become masters
of class actions at their own firm

Appellate Reports
Flores v. Presbyterian −
Negligent use/maintenance of
medical equipment is
“professional negligence”
and subject to MICRA limitations

Feminist law firms
and the pursuit
of happiness

A business model
by and for lawyers
who are mothers

with young children
— Laura Mazza, Katie Bain

& Katie Debski
Feminist

Law firms

The
Workplace

Our Annual

Employment Law
Issue

The
Workplace

Our Annual

Employment Law
Issue

The Magazine for
Northern California Plaintiffs’ Attorneys

June 2016 issue

Reproduction in whole or
in part without express

written permission is prohibited.

Copyright 2016 by
Neubauer & Associates, Inc.

      

      

      

      







4 Plaintiff | June 2016 | plaintiffmagazine.com © 2013 RHLF



plaintiffmagazine.com | June 2016 | Plaintiff 7

BY KELLY ARMSTRONG AND MATTHEW J. WAYNE

It was once said that the moral test of government is how that gov-
ernment treats those who are in the dawn of life, the children; those who
are in the twilight of life, the elderly; and those who are in the shadows
of life – the sick, the needy and the handicapped. 

– Hubert H. Humphrey

Prejudice is a far greater problem than any impairment; discrimi-
nation is a bigger obstacle to overcome than any disability.

– Paul K. Longmore

The public policy of the State of California embraces the
employment of those who suffer from a physical or mental dis-
ability. Numerous legislative protections exist to promote their
inclusion in a diverse and productive workforce. Given this
strong public policy, it is no wonder that a large number of com-
plaints filed with California’s Department of Fair Employment
and Housing (DFEH) are brought by employees who believed
that they were discriminated against or mistreated because of a
disability. In 2014, according to the California Department of
Fair Employment and Housing, 17,632 employment complaints
were filed with the DFEH. 11,060 of those complaints − over 60
percent of all employment complaints filed − alleged discrimi-
nation in employment on the basis of a disability. Similarly, in
2014, 31.2 percent of the 6,363 discrimination charges filed with
the Equal Employment Opportunity Commission (EEOC) in the
State of California related to disability discrimination.

The increase in disability discrimination employment dis-
putes corresponds with the expansion of rights for disabled
employees. As new laws are passed, and existing laws are given
varying degrees of judicial interpretation, the protections afford-
ed to disabled employees are becoming more nuanced. Cases
involving other employment disputes, whether grounded in
other acts of discrimination, wage and hour violations, or
whistleblower retaliation, often present associated disability
accommodation and medical leave issues. This makes it all the
more necessary for practitioners to stay apprised of the develop-
ments in disability discrimination law, and the myriad of ways
that employers are exposed to liability for failing to accommo-
date the needs of their disabled employees.

Affirmative duty to accommodate disabled
employees

California’s public policy promoting the employment of dis-
abled employees requires a “reasonable accommodation for a
known physical or mental disability of an applicant or employee”

unless the employer can demonstrate an “undue hardship”
which is a high bar for employers in California.1 When analyzing
disability discrimination claims, practitioners should closely
scrutinize when the employee qualified as a disabled person,
when the need for a workplace accommodation arose, and
when, or if, the employer became aware of both circumstances.
An employer’s duty to accommodate is an affirmative one and
exists even in the absence of a specific request from an employ-
ee.2 Even where an employee fails to notify an employer of his
or her disability or need for an accommodation, an employer
that is aware of both circumstances nonetheless must offer a 
disabled employee an accommodation, if it can do so without
undue hardship. 

In light of an employer’s unambiguous duty to accommo-
date disabled employees, a number of questions should be asked
when evaluating a failure to accommodate case. When did the
employee become disabled? Was the employer aware of the dis-
ability? Did the employee communicate the disability to a super-
visor? How does the disability manifest itself? Is it visible? What
kind of accommodation would have allowed the employee to
perform his or her job? Should the employer have known of the
need for an accommodation? Examining the attendant circum-
stances of an employee’s disability, his or her need for an
accommodation, and the employer’s knowledge of both factors
is of paramount importance. An employer’s single failure to
offer an accommodation, even if past accommodations were
made, can expose the employer to liability.3

Many different workplace accommodations 

Because California recognizes so many diverse avenues for
the successful accommodation of an employee’s disability, practi-
tioners should examine each way that the employer could have

Disability discrimination 
The most popular employment-discrimination claim
in California.
KELLY ARMSTRONG AND MATTHEW J. WAYNE

Employment claims arising out of California
leave-laws violations
California law – some of it new – provides
many protections for employees who require
a leave of absence.
STEPHEN M. MURPHY AND P. BOBBY SHUKLA

Feminist firms and the pursuit of happiness
for lawyer parents
Alternative business models to solve the time-
commitment issue and retain female attorneys
who are raising families.
LAURA MAZZA, KATIE BAIN & KATIE DEBSKI

Anita Hill: 25 years later
Sexual harassment was recognized in 1986 as a form
of sex discrimination, yet the battle still rages,
even in as unlikely a place as UC Berkeley.
ALEXIS MCKENNA

Establishing liability for discrimination or
harassment by a supervisor
New California laws establish training requirements for
supervisors in issues of discrimination and harassment.
KARINE BOHBOT AND ELIZABETH RILES

Profiles: Lori Andrus and Jennie Anderson 
Since meeting as associates at Lieff Cabraser, the two
women have become masters of class actions.
STEPHEN ELLISON

Browning-Ferris and joint-employer issues
before the NLRB
An examination of the National Labor Relations
Board’s new standard – which may apply to 
40 percent of the U.S. workforce.
LISA P. MAK AND ARON K. LIANG

When defendants hide behind privilege
in employment litigation 
Overcoming bogus privilege objections – one at a time.
EDUARD MELESHINSKY

Trial Practice and Procedure

Tip of the iceberg: Tip skimming is an
underreported problem
Class actions may arise out of management skimming
off all or part of tips left for service employees.
STEVEN A. KRONENBERG

Appellate Report and briefs
Flores v. Presbyterian − Negligence in the use and 
maintenance of equipment used to implement a doctor’s
order constitutes “professional negligence” under
MICRA and is subject to MICRA statute of limitations.
JEFFREY I. EHRLICH

Back Story

Don’t throw me in the briar patch!
Opposing summary judgment helps ready a case
for trial.
MILES B. COOPER

52

ADVERTISING SALES

No. California: 415.431.1117
So. California: 760.721.2500

E-mail: advertising@Plaintiffmagazine.com Rate card online at www.Plaintiffmagazine.com
Plaintiff is published monthly by Neubauer & Associates, Inc. Mail subscriptions are free to plaintiffs’ attorneys in
Northern California; $50 annually for others. Send requests to subscriptions@plaintiffmagazine.com.

SUBMITTING ARTICLES FOR PUBLICATION
Plaintiff welcomes your submissions. Articles on all appropriate subjects are
considered throughout the year. Query us, or send your completed article as a
WordPerfect, Word or RTF file attachment to: editor@plaintiffmagazine.com

2229 Lombard Street, San Francisco, CA
Mail to: P.O. Box 470368, San Francisco, CA 94147

415.431.1117       866.838.2353 Fax

POSTMASTER: Change Service Requested
Send address changes to 

Neubauer & Associates, Inc., P.O. Box 2239, Oceanside, CA 92051-2239

Plaintiff is the magazine for plaintiffs’ attorneys throughout Northern
California. Plaintiff is an independent magazine, not affiliated with any
legal professional association. We support those who protect the
individual’s right of access to the civil justice system. Copyright © 2016
by Neubauer & Associates, Inc. All rights reserved. Reproduction in
whole or in part without written permission is prohibited.

              PUBLISHER                                       EDITOR
      Richard J. Neubauer            Maryanne B. Cooper, Esq.

CONTRIBUTING EDITORS

            SALES MANAGER                           ART DIRECTOR
    Christopher S. Neubauer                    David Knopf

                COPY EDITOR                             SUBSCRIPTIONS
               Eileen Goss                               Jean Booth

VICE PRESIDENT - ADMINISTRATION
Deborah L. Neubauer

Donna Bader, Esq.   Jeffrey Ehrlich, Esq. William L. Veen, Esq.

Features

Departments

Vol. 10   No. 6   JUNE 2016

6 Plaintiff | June 2016 | plaintiffmagazine.com

7

14

40

47

43

32

34

26

38

50

Disability discrimination 
The most popular employment-discrimination
claim in California 

ON THE COVER:
Main Photo: Stressed supervisor after office incident, Creatas, www.thinkstockphotos.com
Secondary Photo: Multi-tasking Woman, Kubkoo, www.thinkstockphotos.com



Submit your latest verdict to www.JuryVerdictAlert.com8 Plaintiff | June 2016 | plaintiffmagazine.com

successfully accommodated an employ-
ee’s disability. FEHA requires employers
to do much more than make existing
facilities readily accessible to disabled
employees. Reasonable accommodations
include restructuring positions and job
duties, offering part-time or modified
work schedules, reassigning jobs, pur-
chasing or modifying workplace equip-
ment, providing readers or interpreters,
and adjusting workplace policies and
procedures, among other things.4

While employers are not required to
offer accommodations that would pose
an undue hardship, this is a relatively
high standard for an employer to meet.
An employer’s duty to accommodate is to
be interpreted flexibly, and employers
are required to carefully examine and, if
necessary, restructure their business prac-
tices to make an accommodation possi-
ble.5 For example, employees in an office
environment should be permitted to
work from home if it would allow them to
do their job without posing an undue
hardship to the employer.6 Practitioners
should also keep in mind that an employ-
er’s judgment, standing alone, is not
determinative of whether a job function
is “essential.”7 Importantly, the extent to
which a job function can be easily trans-
ferred to others can bolster an employ-
ee’s argument that the job function was
not an essential one.8

A careful examination of an employ-
ee’s entitlement to statutory leave, in addi-
tion to leave under an employer’s written
policies, should also be undertaken. There
is often interplay between an employee’s
need for an accommodation and the
amount of job-protected leave available
under applicable leave statutes, such as
the California Family Rights Act (CFRA)
and the Family and Medical Leave Act
(FMLA). In many instances, employers
operate under the misconception that dis-
abled employees are only entitled to the
amount of job leave provided under fed-
eral and state leave statutes such as a max-
imum of twelve weeks under the FMLA.
On the contrary, California’s vigorous
public policy favoring disabled individu-
als’ participation in the workforce requires
employers to offer job-protected leave as a

reasonable accommodation, so long as it
does not impose an undue hardship. This
may include a job-protected leave of
absence of no statutorily fixed duration,
and can extend to a leave duration that is
inconsistent with state and federal leave
statutes.9

In addition to allowing a disabled
employee to take an indefinite leave of
absence, a reasonable accommodation
may also require an employer to hold a
job open for a disabled employee if it
appears reasonable that the employee
will be able to resume his or her employ-
ment within the foreseeable future.10

If existing employees must be reas-
signed to accommodate a disabled
employee, FEHA entitles the disabled
employee to “preferential consideration”
in such reassignments.11 Therefore, even
when an employee seeks a leave of
absence beyond any entitlement under
applicable leave statutes, practitioners
should carefully examine the circum-
stances surrounding the employee’s leave
of absence. If an employee was terminat-
ed while on leave, or not offered her or
his former position, or a substantially
similar position, the employer may be
exposed to liability for failing to reason-
ably accommodate the employee’s dis-
ability.

A good faith, interactive
process

Employers must engage in a timely,
good faith, interactive process to deter-
mine whether an effective accommoda-
tion can be made.

Much as employers are duty-bound
to offer disabled employees reasonable
accommodations that do not pose an
undue hardship on the employer’s busi-
ness operations, they are also required to
engage in a timely, good faith, interactive
process to determine whether a reason-
able accommodation is feasible. The
interactive process is the backbone of
FEHA’s disability accommodation frame-
work and essential to accomplishing its
goal of promoting the employment of
disabled employees. It is a vital mecha-
nism through which an employer should
determine whether a capable employee

with a physical or mental impairment can
continue to contribute to a productive
workforce. 

The onus is on the employer to initi-
ate the interactive process, and the duty
is triggered whenever the employer
becomes aware of an employee’s medical
condition which may be a disability.12 It is
a low bar for placing an employer on
notice of the duty to engage in an inter-
active process with an employee. There
are no magic words – such as “reasonable
accommodation” – that an employer
must hear in order to trigger the
process.13 An employer should initiate the
interactive process absent an employee’s
specific request. The process should initi-
ate once the employer is made aware,
through words, observations, or other-
wise, that a disabled employee may
require an accommodation to continue
performing his or her job.14 An employer
falls short of its duty when it fails to com-
municate with a disabled employee in
good faith to explore possible accommo-
dations, or flatly rejects an employee’s
proposed accommodation without offer-
ing practical alternatives.15 Most employ-
ers whose employees bring disability 
discrimination complaints either fail 
to make any effort to engage in the
required ongoing interactive process or
accommodate the employee at all. 

A few employers make one reluctant
minimal effort before terminating dis-
abled employees, making the cases ripe
for successful and productive litigation. 

Even where an employer takes some
steps to determine whether reasonable
accommodations are available, it still
faces liability if it was responsible for a
breakdown in the process.16 Ongoing
communication, even beyond the first or
second accommodation attempt, is a hall-
mark of the interactive process, which
should continue in earnest if necessary to
allow an employee to continue working.
If an employer learns that a prior accom-
modation is not working, or that a differ-
ent accommodation is needed, it must
continue to explore – and exhaust – all
alternatives.17 An employer is exposed to
liability when the facts establish that an

Disability Discrimination, continued from Previous Page

See Disability Discrimination, Page 10
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accommodation plausibly could have
worked, even if it was not discussed or
acknowledged during the communica-
tions with the employee.18

Given the overwhelming importance
of the functional communication that is
required when an employer becomes
aware of an employee’s disability, practi-
tioners should pay close attention to the
timing surrounding an employee’s need
for an accommodation. Particular atten-
tion should be paid to when the employ-
er became aware, or should have been
aware, of the employee’s medical condi-
tion, disability and accommodation
needs. An employer’s efforts to find suit-
able arrangements – whether in the form
of a modified or alternative work sched-
ule, reassignment of job duties, deviation
from company policies, or purchase of
workplace equipment – should be thor-
oughly examined. All communications
that take place between an employer and
an employee are materially relevant when
determining whether an employer failed
to initiate and follow through on its
interactive process duties. A failure to
faithfully engage in an interactive process
and explore accommodations for a dis-
abled employee exposes the employer 
to liability, regardless of whether the
employer was ultimately able to accom-
modate an employee’s disability.

FEHA’s anti-retaliation 
protections and reasonable
accommodation

FEHA’s robust anti-retaliation lan-
guage protects employees from suffering
adverse employment actions because they
opposed, or refused to participate in,
conduct that the employee reasonably
believed violated FEHA. In January
2016, the California legislature amended
FEHA and clarified that an employee’s
mere request for a reasonable accommo-
dation for a disability qualifies as a pro-
tected activity under FEHA. The amend-
ment addresses negative judicial prece-
dent regarding the application of FEHA’s
anti-retaliation protections to requests for
reasonable accommodations, and unques-
tionably expands the workplace rights of
disabled employees.

In 2013, a California appellate court
held that an employee’s request for med-
ical leave to undergo a kidney operation
did not rise to the level of protected
activity under FEHA.19 The appellate
court concluded that there was no sup-
port in the regulations or case law for the
notion that an employee’s request for an
accommodation – standing alone – was a
protected activity upon which a FEHA
retaliation claim could be premised. The
appellate court reasoned that an employ-
ee’s mere request for an accommodation
failed to “demonstrate some degree of
opposition to or protest of the employ-
er’s conduct or practices based on the
employee’s reasonable belief that the
employer’s action or practice is unlaw-
ful.”20

In response to this negative prece-
dent, the California legislature amended
FEHA and clarified that an employee’s
request for a reasonable accommodation
for a disability constitutes protected activ-
ity under FEHA. California Government
Code Section 12940(m) now makes it an
unlawful employment practice to “retali-
ate or otherwise discriminate against a
person for requesting accommodation …
regardless of whether the request was
granted.”21 The legislature’s amendment
to FEHA is meaningful because it creates
liability even where an employer has a
legitimate defense for failing to reason-
able accommodate an employee’s disabil-
ity. 

Although an employer might be able
to establish that an employee’s request
for a disability was not “reasonable,” or
was lawfully denied because it posed an
“undue hardship” on an employer’s busi-
ness, an employee can successfully pur-
sue a FEHA retaliation claim by proving
that the employer subjected the employ-
ee to adverse treatment because he or
she sought a reasonable accommodation.
Because the amendment clarifies that an
employer’s granting of an employee’s
accommodation request is irrelevant, an
employer cannot defend against a retalia-
tion claim by producing evidence that it
accommodated an employee’s disability.
Practitioners should be prepared to 
analyze whether adverse actions taken

against an employee were motivated by
an employee’s request for a reasonable
accommodation, and should assert retali-
ation claims separate and apart from any
accommodation claims associated with an
employee’s disability.

Accommodations for family
needs

Does an employer have to reason-
ably accommodate a non-disabled
employee? Until very recently, employees
were not entitled to reasonable accom-
modations based on the disability of
someone who they associated with, such
as a spouse, child, or family member. 
In Castro-Ramirez v. Dependable Highway
Express, the Second District Court of
Appeal expanded an employer’s duty to
reasonably accommodate employees
based on their relationships with non-
employees. In a case of first impression,
the appellate court held that an employ-
er has a duty to reasonably accommodate
a non-disabled employee who is associat-
ed with a disabled person.22

Castro-Ramirez addressed a factual
scenario where the plaintiff, a truck driv-
er, advised his employer that his disabled
son required a kidney transplant and the
daily administration of dialysis. Initially,
the employer allowed the plaintiff to
work earlier routes so that he could be
home with his son in the evenings, when
dialysis would be administered. However,
following a change in management, the
plaintiff ’s schedule was changed such
that he was no longer allowed to be
home with his son in the evenings. The
plaintiff protested the change, requested
a schedule that allowed him to tend to
his disabled son, and was terminated
shortly thereafter.

The plaintiff brought a lawsuit
against his employer for associational
disability discrimination in violation of
FEHA, alleging that his employer was
substantially motivated to terminate him
because of his association with his dis-
abled son. He also brought claims alleg-
ing that his employer retaliated against
him for asserting his rights under FEHA,
failed to take reasonable steps to prevent
See Disability Discrimination, Page 12
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discrimination, and wrongfully terminat-
ed his employment in violation of public
policy. After the trial court entered sum-
mary judgment for the employer, the
plaintiff appealed.

On appeal, the plaintiff abandoned
his reasonable accommodation cause of
action and focused on his other FEHA
claims. Nonetheless, the appellate court
squarely addressed his associational fail-
ure to accommodate claim and created
new law that, if left unchallenged, signifi-
cantly expands an employer’s duty to 
reasonably accommodate, which now
extends to non-disabled employees who
are associated with disabled persons. The
appellate court unambiguously held that
the plain language of FEHA establishes
this right:

Moreover, it is not at all clear under
FEHA that employers have no duty to
provide reasonable accommodations in
the associational disability context. No
published California case has deter-
mined whether employers have a duty
under FEHA to provide reasonable
accommodations to an applicant or
employee who is associated with a dis-
abled person. We hold that FEHA creates
such a duty according to the plain lan-
guage of the Act.23

Under the holding in Castro-Ramirez,
non-disabled employees are entitled to
reasonable accommodations, such as
modified work schedules, even where the
accommodation is based on the needs of
a disabled family member or other per-
son associated with the employee. So
long as the employee can establish that
the accommodation will allow the
employee to adequately perform all job
functions without posing an undue bur-
den to the employer, the accommodation
should be provided. While the Castro-
Ramirez decision is certainly subject to
the further appellate review, if left undis-
turbed, it presents yet another area
where employers must tread carefully
when presented with an employee’s
request for an accommodation, even
when the employee making the request 
is not disabled. 

Practitioners should be prepared to
analyze fact patterns involving employees

who seek workplace accommodations to
assist disabled family members. For
example, employees who are not eligi-
ble for any time off to care for a family
member may now be entitled to time
off if the family member suffers from a
disability. Employers may have to allow
non-disabled employees to restructure
their work schedules to meet the needs
of a disabled loved one. Moreover,
these types of scenarios will also trigger
an employer’s duty to engage in a good
faith interactive process to determine
what reasonable accommodations are
available to employees who are associat-
ed with disabled persons. Under the
recent legislative amendments to
FEHA, employers are prohibited from
retaliating against employees who seek
these types of accommodations.

Conclusion

With each legislative amendment
and significant development in case law,
the available protections for disabled
employees, and employees who are asso-
ciated with disabled persons, continue
to morph and take on new and different
meanings. These expanding protections
play a central role in the analysis of dis-
ability discrimination claims. Given the
number of disability related cases filed
each year, these issues are often relevant
to the prosecution of secondary claims
in employment discrimination lawsuits,
and practitioners should continue to
examine the changes in existing laws,
and the manner in which employers can
face significant liability for ignoring
California’s efforts to encourage the
inclusion and participation of disabled
employees in the workforce.

Kelly Armstrong founded
The Armstrong Law Firm
in San Francisco, California,
over 10 years ago at
www.thearmstronglawfirm.com.
She represents employees 
exclusively in wrongful 
termination, racial and 
sexual-harassment claims.
She frequently lectures and publishes articles
on employment law.

Matthew J. Wayne is
Senior Litigation Counsel
for The Armstrong Law
Firm. Mr. Wayne has exten-
sive litigation and trial
experience in both state and
federal court on behalf of
employees in discrimination,
harassment and retaliation

claims. He employs a practical, strategic
approach in an effort to achieve the best 
possible outcome for his clients.
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BY STEPHEN M. MURPHY

AND P. BOBBY SHUKLA

California law provides many protec-
tions for employees who require a leave
of absence. This article will address
leaves required by an employee’s own
health condition or that of a family mem-
ber. Lawyers representing victims of
third-party torts as well as workers’ com-
pensation claimants need to know their
clients’ rights to take time off work due
to injury. Often tort and workers’ comp
victims have additional employment
claims when they are disciplined or ter-
minated due to absences caused by their
injuries. Their family members also may
have employment claims if they were dis-
ciplined or terminated for missing work
to care for the victim.

FMLA and CFRA leave

The Family Medical Leave Act
(“FMLA”) and the California Family
Rights Act (“CFRA”) protect employees
who miss work due to their own serious
health condition as well as the serious
health condition of a family member,
which includes spouse, registered
domestic partners (CFRA only), son 
or daughter, and parent. (29 USC §
2612(a); Gov. Code, § 12945.2(a).) 
To be eligible for protection under
FMLA/CFRA, a private employee must
have: a) been employed by the employer
for at least 12 months; and b) worked
for at least 1,250 hours during the 12-
month period immediately preceding
the first day of leave; and c) worked at a
worksite where 50 or more employees
are employed by the employer within 

75 miles. (Gov. Code, § 12945.2(a)-(b); 
2 Cal. Code Regs 11087(d)-(e).) 

It is unlawful for an employer to
interfere with, restrain, or deny the 
exercise of any right granted by the
FMLA or the CFRA and/or to discharge
or in any other manner discriminate
against an individual for exercising any
right under the FMLA or CFRA. (29
U.S.C. § 2615(a)-(b); Cal. Gov. Code, §
12945.2(l); 2 Cal Code of Regs. 11094;
29 CFR § 825.220.) Under CFRA, an
employee may recover full FEHA-type
damages: past and future lost income
and benefits, emotional distress damages,
punitive damages, and attorneys’ fees.
Under FMLA, however, the damages are
more limited.

The FMLA and CFRA make it unlaw-
ful for an employer to discipline, discrim-
inate against, or terminate employees
who miss work due to their own or a qual-
ified family member’s “serious health
condition.” A “serious health condition” is
defined as an illness or injury which
involves either: (1) inpatient care or 
(2) continuing treatment or continuing
supervision by a health care provider. 
(2 Cal. Regs., § 11087(q).) What consti-
tutes “inpatient care” − an overnight hos-
pital stay − is generally straightforward.
The confusion (and litigation) occurs with
determining whether certain situations
qualify as “continuing treatment.”
•What constitutes “continuing treatment”?

There are four situations that fall
under the “continuing treatment” defini-
tion of a serious health condition: 
(1) a period of incapacity (i.e., inability
to work ... or perform other regular
daily activities due to the serious
health condition, treatment therefor, or

recovery therefrom) of more than three
consecutive calendar days, and any
subsequent treatment or period of
incapacity relating to the same condi-
tion, that also involves:
(i) treatment two or more times by a
health care provider ... .; or
(ii) treatment by a health care
provider on at least one occasion
which results in a regimen of contin-
uing treatment under the supervi-
sion of the health care provider;

(2) any period of absence to receive
multiple treatments by a health care
provider either for restorative surgery
or for a condition that would likely
result in a period of incapacity of more
than three consecutive calendar days in
the absence of medical intervention or
treatment.
(3) any period of incapacity or treat-
ment for such incapacity due to a
chronic serious health condition. 
A chronic serious health condition 
is one which:
(i) requires periodic visits for treat-
ment by a health care provider...;
(ii) continues over an extended 
period of time (including recurring
episodes of a single underlying 
condition); and
(iii) may cause episodic rather than a
continuing period of incapacity... .”

(4) any period of incapacity which is
permanent or long-term due to a con-
dition for which treatment may not be
effective.

(29 CFR § 825.800. Accord 2 Cal Regs. §
11097.)

To evaluate whether an employee is
qualified for FMLA/CFRA leave, it is
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important to keep in mind these defini-
tions of “serious health condition” and
“continuing treatment.” Many employers
make the mistake of thinking that an

employee’s illness must be “serious,” as
that term is generally understood, in
order to qualify for leave. The definition
that comes closest to this lay interpretation

is that for a “chronic serious health con-
dition.” Note, however, that the first defi-
nition does not even mention the type of
illness. The focus is on incapacity and
treatment. Thus, unless otherwise exclud-
ed, any illness or injury that incapacitates
the employee (or the employee’s family
member) for more than three days and
satisfies the other provisions qualifies as
continuing treatment.

This definition is broad and far-
reaching. Not only does it cover
employees who are incapacitated from
work, it also covers employees who are
incapacitated from their regular daily
activities even outside of work. Thus an
employee who is incapacitated from
working two consecutive days, then
remains incapacitated from his regular
daily activities over a non-working
weekend, may qualify for leave as 
having continuing treatment.
•Employees may take intermittent leave

FMLA/CFRA leave may be taken
intermittently or on a reduced leave
schedule under certain circumstances.
Intermittent leave is defined as leave
taken in separate blocks of time due to
a single qualifying reason. (29 CFR §
825.203(a).) Intermittent leave may be
taken for a serious health condition
which requires periodic treatment 
by a health care provider. (29 CFR §
825.203(c)(1).) Intermittent leave may
also be taken for “[a]bsences where the
employee ... is incapacitated or unable
to perform the essential functions of
the position because of a chronic 
serious health condition even if he 
or she does not receive treatment by 
a health care provider.” (29 CFR §
825.203(c)(2).) 

Thus, employees (or their family
members) who suffer from a serious
health condition may take leave for a day
or part of a day due to incapacity caused
by the condition or to receive treatment
from a health care provider. Many
employers violate the intermittent leave
provisions of FMLA/CFRA by denying
employees time off to attend, or punish-
ing employees who miss work for, med-
ical appointments. 
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•FMLA/CFRA leave is protected under
“no fault” attendance policies

Employers with “no fault” atten-
dance policies are at considerable risk of

violating FMLA/CFRA. Such policies
allow employees a maximum number 
of absences without regard to cause.
Employees who exceed that maximum

are subject to discipline or termination.
Because employers often fail to recog-
nize that certain absences qualify for
FMLA/CFRA protection, they violate the
law by considering such absences when
taking adverse action against the
employee. 

For example, in George v. Associated
Stationers (N.D. Ohio 1996) 932 F.
Supp. 1012, 1017, the court held that
FMLA/CFRA-qualifying leave cannot be
counted under “no fault” attendance
policies. The court stated: “employer
cannot use the taking of FMLA leave 
as a negative factor in employment
actions, such as hiring, promotions or
disciplinary actions; nor can FMLA
leave be counted under ‘no fault’ atten-
dance policies.” (Id., citing 29 C.F.R. §
825.220(c).)

Paid sick leave

California’s Healthy Workplaces,
Healthy Families Act of 2014 went into
effect on July 1, 2015. (Lab. Code, § 245-
249, 2810.5.)1 All employees who work in
California for 30 or more days within a
year qualify for paid sick leave except for
certain employees covered by a collective
bargaining agreement, providers of in-
home supportive services, and certain
individuals employed by an air 
carrier.

Paid sick leave accrues at the rate
of not less than one hour per every 30
hours worked. (Lab. Code, § 246(b)(1).)
An employer may cap total accrual of
sick leave at 48 hours or 6 days. (Lab,
Code, § 246(i).) An employee’s entitle-
ment to use accrued sick leave begins
on the 90th day of employment. After
that, an employee may use sick leave 
as it is accrued. (Lab. Code, § 246(c).)
An employee must provide “reasonable
advance notification” if the need for
sick leave is foreseeable. If the need is
unforeseeable, then the employee must
provide notice “as soon as practicable.”
(Lab. Code, § 246(l).) The notice may
be written or oral. (Lab. Code, §
246.5(a).

Employers must allow eligible
employees to use accrued sick leave for
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the “[d]iagnosis, care, or treatment of an
existing health condition of, or preven-
tive care for, an employee or an employ-
ee’s family member.” (Lab. Code, §
246.5(a)(1).) Family member includes a
child, parent, spouse or registered
domestic partner, grandparent, grand-
child, and sibling. (Lab. Code, § 245.5
(c).) The definition of family member for
paid sick leave is thus broader than for
FMLA/CFRA leave since it includes
grandparents, grandchildren, and 
siblings.

An employer may not discharge,
threaten to discharge, demote, sus-
pend, or in any manner discriminate
against an employee for attempting to
use or using accrued sick days, filing a
complaint with the Department of
Industrial Relations or alleging a 
violation of the Healthy Workplaces,
Healthy Families Act of 2014, cooperat-
ing in an investigation or prosecution
of an alleged violation of the Act, or
opposing any policy, practice, or act
prohibited by the Act. (Lab. Code, §
246.5(c)(1).) Violations of the Act 
may be enforced by the Labor
Commissioner who may order “any
appropriate relief ” including reinstate-
ment, backpay, payment of sick days
unlawfully withheld, payment of
administrative penalty, and interest.
(Lab. Code, § 248.5(b)(1), (f).) The Act
does not appear to provide a private
right of action and also appears to
limit the available remedies for an
employee who enforces the Act through
the Labor Code Private Attorneys
General Act of 2004 (PAGA), (Lab.
Code, §§ 2698-2699.5.) In such cases,
the employee may recover only equi-
table, injunctive, restitutionary relief,
and reasonable attorney fees and costs.
(Lab. Code, § 248.5(e).) 
•Interaction with FMLA/CFRA Leave

An employee may choose, or the
employer may require the employee, to
use accrued paid sick leave while the
employee is on FMLA/CFRA leave. The
time off will still count against the
employee’s overall FMLA/CFRA leave
entitlement. (29 USC § 2612(d)(2)(B);
Gov. Code, § 12945.2(e).)

Kin Care Law (Lab Code,
§ 233)

The Kin Care Law applies only to
paid time that falls within the statute’s
definition of “sick leave.” (McCarther v.
Pacific Telesis Group (2010) 48 Cal.4th
104, 110 (Kin Care Law “does not apply
to any and all forms of compensated
time off for illness”).) The statute defines
“sick leave” as “accrued increments of
compensated leave provided by an
employer to an employee as a benefit of
the employment for use by the employee
during an absence from the employ-
ment” because the employee is physically
or mentally unable to perform his or her
duties due to illness, injury, or a medical
condition; the employee is absent to get
a professional diagnosis or treatment for
a medical condition; or the employee is
absent for other medical reasons, such as
pregnancy or getting a physical examina-
tion. (Lab. Code, § 233(b)(4).)

In a calendar year, an employee may
use accrued sick leave up to an amount
not less than what he or she accrues in
six months to attend to the illness of a
child, parent, spouse, or domestic part-
ner. The Kin Care Law does not permit
an employee to use more sick leave for
this purpose than he or she has accrued
at the time the employee takes leave.
(Lab. Code, § 233(a).) For example, an
employee who accrues eight sick days per
calendar year may use up to four of those
days to care for a covered family member.
But if that employee has accrued only
three paid sick days as of the time he or
she needs to take time off, the employee
can only use those three days.

The Kin Care Law prohibits an
employer from denying an employee the
right to use sick leave. It also prohibits an
employer from discharging, threatening to
discharge, demoting, suspending, or in
any manner discriminating against an
employee for using or attempting to use
sick leave to care for a family member’s ill-
ness. (Lab. Code, § 233(c).) In addition, an
employer may not use an “absence control
policy” that counts sick leave taken under
the Kin Care Law as an absence that may
lead to discipline, demotion, suspension,
or termination. (Lab. Code, § 234.) 

For an employer that provides only
the minimum amount of paid sick days
required under the Healthy Workplaces,
Healthy Families Act of 2014, the Kin
Care Law will have limited impact
because under the paid sick leave law, an
eligible employee will have the right to
use all of his or her accrued sick days to
care for an ill family member. For an
employer that provides more than the
minimum amount required by the paid
sick leave law, the impact of the Kin Care
Law will depend on the number of addi-
tional days provided and the employer’s
policy regarding the use of those addi-
tional days.

An employee aggrieved by an
employer’s violation of the Kin Care 
Law is entitled to reinstatement, actual
damages or one day’s pay, whichever is
greater, and appropriate equitable relief.
The employee may file a complaint with
the Labor Commissioner or bring a civil
action in court. If the employee is suc-
cessful, the court may award reasonable
attorney’s fees to the employee. (Lab.
Code, § 233(e).

Leave of absence as an
accommodation for a disability

A physical disability is defined as a
condition which “limits a major life activ-
ity.” (Gov. Code, § 12926(k)(1)(B).)
Under FEHA “major life activities” is
broadly construed and includes physical,
mental, and social activities, including
working. (Ibid.) FEHA also requires an
employer with at least five employees to
provide reasonable accommodations 
to a disabled employee. (Gov. Code, §
12940(m).) “Under the express provi-
sions of the FEHA, the employer’s failure
to reasonably accommodate a disabled
individual is a violation of the statute in
and of itself.” (Jensen v. Wells Fargo Bank
(2000) 85 Cal.App.4th 245, 256.) Where
an employee is temporarily unable to
work due to a disability, time off without
penalty is an accommodation as a matter
of law. (Humphrey v. Memorial Hospitals
Assn. (9th Cir. 2001) 239 F.3d 1128, 1135-
1136, 1139; see also, e.g. 29 CFR pt 1630,
App. § 1630.2(o) (“accommodations could
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include permitting the use of accrued
paid leave or providing additional
unpaid leave...”).) “[W]here a leave of
absence would reasonably accommodate
an employee’s disability and permit

him, upon his return, to perform the
essential functions of the job, that
employee is otherwise qualified under
the ADA” (Id. at 1135-1136 (citation
omitted).) 

FEHA entitles a disabled employee
to a reasonable accommodation, which
may include leave with “no statutorily
fixed duration,” as long as the leave does
not impose an undue hardship on the
employer.2 (Sanchez v. Swissport, Inc.
(2013) 213 Cal.App.4th 1331, 1338, cit-
ing Jensen v. Wells Fargo Bank (2000) 85
Cal.App.4th 245, 263 (“Holding a job
open for a disabled employee who needs
time to recuperate or heal is in itself a
form of reasonable accommodation . . .”)
and Hanson v. Lucky Stores, Inc. (1999) 74
Cal.App.4th 215, 226 (“[A] finite leave
can be a reasonable accommodation
under FEHA, provided it is likely that 
at the end of the leave, the employee
would be able to perform his or her
duties.”)

The duty to provide leave as accom-
modation is independent of the duty to
provide FMLA/CFRA leave. Thus, an
additional leave of absence may be
required after exhaustion of FMLA/CFRA
leave. (2 Cal. Code Regs. 11068(c).)
Indeed, in Sanchez v. Swissport, Inc. (2013)
213 Cal.App.4th 1331, the Court held
that exhaustion of leave under one part
of FEHA, in that case the Pregnancy
Disability Leave Law (“PDLL”), did not
serve to cap the medical leave an
employee may be entitled to. The Court
also held that upon expiration of job-
protected leave, the employee may still
be entitled to reasonable accommodation
to keep her job under the other provi-
sions of FEHA regarding reasonable
accommodation. (Sanchez v. Swissport, Inc.
(2013) 213 Cal.App.4th 1331.) The
Sanchez court reasoned that to interpret
the PDLL’s leave protection of four
months as a cap where case law makes
clear that disability leave may in some
circumstances exceed four months, 
would be to interpret the PDLL as
“diminshi[ing] the coverage” otherwise
provided under any other provision of
FEHA. (Id. at 1139.)

Leave due to a pregnancy-related
disability

If an employee suffers from a 
disability due to pregnancy or related 
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medical condition, an employer must
provide up to four months disability
leave under the Pregnancy Disability
Leave law (“PDLL”). (Gov. Code, §
12945. Employees are entitled to such
leave regardless of length of employment
or whether they work full-time. 2 Cal.
Regs. § 7291.4.) The leave may also be
taken intermittently and includes time off
needed for prenatal care, severe morning
sickness or doctor-ordered bed rest.
PDLL also provides leave for a reason-
able period of time for recovery from
childbirth. (2 Cal. Regs. § 7291.2(f)(o).) 

If an employee returns from preg-
nancy disability leave within the four-
month period allotted, she is guaranteed
reinstatement into the same position. 
(2 Cal. Regs. § 72941.10(a).) If the 
position is no longer available due to a
layoff or site closure, the employer must
offer a comparable available position. 
(2 Cal. Regs. § 7291.10(c).) 

PDLL also prohibits retaliation
against women who take pregnancy 
disability leave. (2 Cal. Regs. §
7291.6(a)(2)(F).) An employer may not
refuse to return a woman to work who
takes such leave simply because it prefers

her temporary replacement or if during
the leave, it identifies performance 
deficiencies that existed prior to her
leave. (2 Cal. Regs. § 7291.10.) Notably,
employers are also prohibited from 
forcing a pregnant woman to take 
leave when she has not requested leave.
(2 Cal. Regs. § 7291.6(H).)

Conclusion

Practitioners should be on the alert
for any instances in which a client or
client’s relative is fired or disciplined for
missing work. In many instances, the
absences from work are protected by law
and the client or relative may have viable
employment claims.

Stephen M. Murphy is a
San Francisco practitioner
representing employees in
civil rights litigation. A
graduate of the University of
San Francisco School of
Law, he is author of CEB’s
Wrongful Employment
Termination Practice. He is

a member of both the American and National
Boards of Trial Advocates and is Past

President of San Francisco Trial Lawyers
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the Year in 2008. He has also been named by
Super Lawyers as one of the Top 100 lawyers
in Northern California.

P. Bobby Shukla represents
employees in civil rights liti-
gation at the Law Offices
of Stephen M. Murphy.
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President of the Bay Area
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Lawyers Guild and an active
member of the San Francisco

Trial Lawyers Association’s Women’s Caucus.
She has been recognized by Super Lawyers
every year since 2009 and named one of the
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Endnotes
1 Some local entities also have paid sick leave ordinances.
See, e.g., Chapter 12W of the San Francisco Administrative
Code.
2 However, “(W)hen an employee can work with a reasonable
accommodation other than a leave of absence, an employer
may not require that the employee take a leave of absence.” 
2 Cal. Code Regs. 11068(c).
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the proof is in the pudding, as they say,
and according to the American Bar
Association, as of May 2016, women
lawyers made up 44.7 percent of associ-
ates at large firms, but only 21.5 percent
of partners.1 These statistics indicate that
women attorneys are leaving big firms
before making it to the level of partner,
and are not returning. 

It is also apparent that the women
who are staying are not being treated
equally, as evidenced by the fact that
women who have achieved the level of
equity partner are still earning on aver-
age 80 percent of their male counter-
parts – shockingly, this earning gap has
actually increased from a decade ago.2

The Ninth Annual Survey by the
National Association of Women Lawyers
(published in 2015) concluded that
“firms have made no appreciable
progress in the rate at which they are
promoting women to the role of equity
partners,” with women making up only
18 percent of all equity partners – a
measly 2 percent increase since 2006.3

What is particularly troublesome
about these numbers is that women have
been matriculating from law schools in
approximately the same numbers as men
for over fifteen years.4 The disparity in
male vs. female partners is clearly not
because women are not willing to work as
hard as men or to put in the necessary
hours, but instead is likely due to the fact
that they cannot possibly work as many
hours as their male colleagues when they
have to take on child-rearing tasks at
home, even if that burden is equally
divided with their spouse. 

The time commitment

For parents, the time commitment
that many law firms require is virtually
impossible to undertake if you do not
have a partner at home taking on the
majority of child care responsibilities. Not
even an equal divide is enough − you
have to have someone who can take on
more than 50 percent of the work at home
because of the extensive billable hour
requirements, particularly at large firms. 

In Yale Law School’s “the Truth
About the Billable Hour,” they break

down what it means to be able to bill the
1800 hours per year often required at big
firms.5 According to the Yale Law School
breakdown, if you work Monday through
Friday from 8:00 a.m. to 6:00 p.m. and
take a typical one-hour lunch and two fif-
teen-minute breaks, you would only be
able to bill 37.5 hours per week. Taking
into account the typical vacations and
holidays provided to associates, that
would leave you 70 hours short of your
annual billable hours requirement, mean-
ing you would be required to work late,
on weekends, and/or take fewer vacation
days to make up for it.

Keep in mind that the typical bill-
able hours’ requirement ranges from
1700 to 2300 hours per year, so you can
imagine how hard it would be to meet
the even higher billable hours require-
ments at many top firms. It is also worth
noting that while large defense firms are
the most likely culprits behind unattain-
able billable hours requirements, the
“more hours worked = better attorney”
equation has permeated the legal field
and is often present in traditional plain-
tiffs’ firms as well, where long hours,
mandatory weekend work, and practically
non-existent vacations are all too com-
mon. 

Anyone with kids in daycare knows
that the hours so often expected of attor-
neys at typical firms are impossible to
contend with if you do not have a lot of
help at home. A daycare that will allow
you to pick your child up after 6 p.m. is
almost unheard of. Thankfully, large
firms tend to pay well, so it is still possi-
ble to be a female equity partner and a
mother – you could hire a live-in nanny,
for example, but really, what is the point
of having children if you never see them?
This is the question many parents, partic-
ularly women, are asking themselves, and
few are willing to sacrifice playing a sig-
nificant role in their children’s lives just
to be a partner at a law firm, thus, the
ongoing exodus. 

Retaining female attorneys

To give big firms credit, they are try-
ing to address their inability to retain
female attorneys. For example, despite

the ridiculously inadequate laws provid-
ing for maternity/paternity leave in this
country (we are still the only developed
nation with no legally mandated paid
family leave according to the WORLD
Policy Analysis Center6), many law firms
have generous parental leave policies,
with almost all big firms providing paid
leave for 12 weeks and some going far
beyond. 

For example, Orrick Herrington &
Sutcliffe, repeatedly named in Yale Law
Women’s List of the top 10 “family
friendly” law firms,7 offers 22 weeks of
paid leave and nine months of total
parental leave according to the NALP
Directory of Legal Employers.8 However,
it is the expectation upon returning from
parental leave that is the primary prob-
lem. Women attorneys with children
seem to be disproportionately burdened
with child care responsibilities, and sim-
ply cannot compete with their male
counterparts who have partners at home
handling most, if not all, of the parent-
ing duties. According to the Pew
Research Center, as of 2012, only 16 per-
cent of stay-at-home parents were male
(and one quarter of that 16 percent only
stayed home because they could not find
jobs),9 making the likelihood of a female
attorney being able to rely on a stay-at-
home dad to handle all of the necessary
child care and household tasks very
unlikely. The most recent American Time
Use Survey (reporting on data from
2014) indicates that on an average day,
83 percent of women and only 65 per-
cent of men spent some time doing
household activities and “among adults
living in households with children under
age 6, women spent 1.0 hour providing
physical care (such as bathing or feeding
a child) to household children; by con-
trast, men spent 23 minutes providing
physical care.”10

There is no question that today there
is more equality among the sexes when it
comes to child care and household tasks
than even a decade ago, however it is still
abundantly clear that women do, and are
expected to, handle more of the child
rearing and household responsibilities at
home, even if they are working full time.
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Our firm is composed of three
female partners, all with young children.
Between the three of us, we have one
four-year-old, one three-year-old, two
two-year-olds and one on the way. We run
a successful employment law and person-
al injury firm with no staff, seldom work
late or on weekends, and are three of the
happiest female-litigator moms around. 

Why? Because we said goodbye to
the traditional firm model of crazy hours
and the ridiculous notion that she who

“bills the most hours” or “comes in first
and leaves last” is the best attorney.
Instead, we created a feminist firm that
embraces family and is both efficient and
frankly, fun. We know that no mother
who is worried about her sick kid at
home or feels guilty about missing a kid’s
school performance is going to be pro-
ductive at work; that no parent who feels
pressured into taking as little vacation or
parental leave as possible is going to love
their job and truly excel at it. 

The only pressure the attorneys at
our firm feel is to take more time off, so
that they don’t make the other partners
feel bad for their own time away from the

office. We also feel an urge to exemplify,
as a firm, the more compassionate and
human brand of workplace for which we
advocate in our employment cases. We
know that we are the unicorn of the law
firm world, but we have made it work
and are on a mission to let others know
that they can too.

“Family friendly” and 
“work-life balance”

Today, law firms everywhere are 
touting the terms “family friendly” 
and “work-life balance” to attract new
lawyers, painting the picture that you can
have it all by working for them. However,

Feminist firms and the pursuit
of happiness for lawyer parents
A new law-practice model to solve the time-
commitment issue and retain female attorneys
who are raising families
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to work very long hours with little work-
place flexibility.” Some of the new firm
types discussed in the report include
“secondment” firms, which place attor-
neys in-house at various companies on a
part-time or temporary basis, “accordion
companies,” which provide experienced
attorneys to firms on an as-needed basis
when they need to “accordion up” to
meet short term staffing needs, and vir-
tual law firms, where attorneys work from
their own homes, typically on an hourly
basis.19

Our firm’s model

The solution the attorneys in our
firm have created is something complete-
ly different than the traditional law firm
model − we run a feminist firm that
seeks to put women on equal footing with

their male colleagues, and it works. We
are lucky that as attorneys who represent
primarily plaintiffs, we don’t have to
worry about billable hours. 

We work on a contingency fee basis
in nearly every case, so we can prioritize
efficiency because there is no benefit to
our firm to spend more time working on
a case than necessary. If we are caught up
on our work and have no reason to be in
the office, we leave early and spend time
with our families or take time for our-
selves. When we have especially busy
times, we work longer hours as needed,
and we make up for that by taking time
off whenever we can. 

All of the partners at our firm are
married, but our husbands also have full-
time jobs. We, like the vast majority of
female attorneys, do not have partners

staying at home full-time doing the cook-
ing, cleaning, and child care. However,
our husbands understand that our jobs
are just as important as theirs are and
that they have to share the load at home
as well, and they do. Both parents are
responsible for daycare pick-ups and
drop-offs, doctors’ appointments, teacher
meetings, etc. (something that is key to
making our firm work). 

We are litigators, so when we have a
large motion due or are in trial, our hus-
bands cover for us at home, and we do
the same for them when they have busy
times at work. At our last jury trial in
March of this year, each of us had a sick
child at home at some point during the
trial, but thanks to our supportive and
feminist spouses, it did not negatively
impact the case. We also cover for each
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This “work after work,” or “second shift”
(famously termed by sociologist Arlie
Hochschild11) is at odds with the expecta-
tions of many typical law firms and par-
ticularly their billable hours require-
ments. There are simply not enough
hours in the day to do everything
required to be a successful partner in a
typical law firm and also to be an
engaged mother. 

Undoubtedly there are some women
who have managed to overcome the
many obstacles and become both equity
partners and involved parents, but from
the few we are aware of, they either have
spouses who take on more than 50 per-
cent of the household and childcare roles
at home, or took off a number of years
while their children were small to devote
solely to parenting before returning to
the legal world. Of the ones who took
years off to parent, it was only the knock-
it-out-of-the-park all-stars who were able
to overcome the lost years when they
could have been climbing the ladder (as
compared with their male counterparts)
and make it to that revered equity part-
ner role. Even then, statistics show that
these extraordinary women are still 
making less than their male colleagues,
despite their amazing feats.12

Retaining female attorneys at big
firms is not going to be resolved by giv-
ing them four months of paid time off
after having a child (though it’s certainly
a good first step); they need to be given
the flexibility to be actively involved in
their children’s lives when they return to
work – to attend parent-teacher confer-
ences, plays, recitals etc. The problem
really isn’t about finding more men will-
ing to stay home and care for their chil-
dren so that female attorneys can com-
pete for coveted partner status, it’s the
idea that to be a successful partner (of
either sex) at a law firm, you have to
work such long hours that you cannot
put in your 50 percent on the home-
front. Men as well as women have been
losing out as a result of the way law firms
have been traditionally structured. 

Women are not able to compete and
share in the same successes as their male
counterparts due to their simultaneous

parenting responsibilities, and men lose
out on being a significant part of their
children’s lives because of the number of
hours they work just attempting to “make
it” at a typical firm. It really is a lose-lose
proposition for both sexes. Some firms,
like Jackson Lewis in 2015,13 have
attempted to do away with using the bill-
able hour as a measure of success for
their associates – a big step forward in
our opinion. Many other firms have
started supporting flexible work sched-
ules to address the issue, hoping to retain
more female lawyers upon their return
from maternity leave. But the truth is
that not enough is being done to address
the gender imbalance in the legal field
and if lawyers (particularly those also try-
ing to be committed parents) want to be
happy now, they may need to take their
careers into their own hands and find or
even create (as we did) something better
than the traditional firm. 

Elusive work-life balance

It is important to consider that the
pursuit of happiness and the elusive
work-life balance we are all so diligently
searching for isn’t just about having more
free time, but is also necessary for main-
taining one’s health – both physical and
mental. According to researchers at
Johns Hopkins University, lawyers suffer
from depression at a rate 3.6 times high-
er than employed persons generally.14

The suicide rate for lawyers is also sur-
prisingly high with attorneys ranking at
number 4 in highest number of suicides
by profession.15 In a 2014 CNN article
titled “Why are lawyers killing them-
selves?” one attorney was quoted as 
saying:

Instead of eight hours of sleep a
night I was able to get by on six hours
and finally four hours. The next things
to go were my hobbies. I didn’t have
time for reading, so I stopped reading
for fun. I didn’t have time to take off
from work so I stopped taking vaca-
tions. Then I stopped socializing
because I didn’t have time to waste
away from work. Then I suffered
through a divorce and the loss of my
family…. For the next 10 years, the

chief source of joy in my life was win-
ning a case. Finally, in 2003, I had
nothing left to give, hit a wall and
crashed and burned.16

This downward spiral is all too famil-
iar to many of us, who have either felt it
happening to ourselves, or observed it in
our colleagues. It’s probably unnecessary
to mention the incredibly high rate of
alcohol and drug abuse in the profession
(lawyers are more likely to abuse drugs
and alcohol than any other profession),17

as we are all required to hear about it as
part of our yearly MCLE credits. While
working at a traditional law firm, in isola-
tion, is not the only factor responsible for
the depressed state and substance abuse
of so many in our profession, the intense
pressure to work long hours and be away
from our loved ones is certainly exacer-
bating the problem. 

A new model for the law practice

Although it may seem like there are
not many good feminist options out
there, particularly if you do not want to
take on the financial risk of starting your
own firm, more and more attorneys have
been coming to the same sad conclusions
about the current state of the legal field
and creating successful alternatives to a
traditional firm. In “Disruptive
Innovation – New Models of Legal
Practice,”18 the U.C. Hastings Center 
for WorkLife Law (headed up by
Distinguished Professor Joan C. Williams
– a renowned expert in the adversity fac-
ing women attorneys) brings to light a
number of new types of law firms pop-
ping up in response to the various prob-
lems facing the legal field, including the
dissatisfaction of both attorneys and
clients alike with the billable hour firm
model. The report carefully delves into a
number of new firm models that offer
appealing alternatives to the traditional
firm and the “old boys club” attitude that
still permeates the legal profession. 

The executive summary states, “[f]or
lawyers dissatisfied with law firms, the
important message is that if you are dis-
satisfied with law firm life, there are
alternatives. This is particularly true if
the dissatisfaction stems from pressures
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other when one of us has to miss work to
be with a sick child. Our firm is unique
in that we all work on every case and
meet with each client, so that if someone
has to be out of the office unexpectedly
due to family responsibilities, another
partner can step in with minimal impact
on the client or the momentum of the
case. We have found that it is immensely
more enjoyable to work together on cases
and that working together leads to better
outcomes for our clients. It is also less
stressful and helps with our quality of
life, as we make team decisions on each
of our cases and know that any mistakes
made do not fall on the shoulders of just
one person. 

Less guilt

We have found that our firm model
makes us all happier lawyers and parents,
as we have less guilt about working full
time outside of the home thanks to our
ability to spend time with our families
despite our careers. Our motto has
always been “family first and then the
firm,” but we have discovered that put-
ting family first only makes our firm bet-
ter because it means that our attorneys
are happy and engaged while at work.
Knowing that we will never have to neg-
lect our families to be respected and
viewed as successful lawyers just makes us
more passionate about our cases and
firm. Our model isn’t for everyone, and
we are just one of many feminist options

out there that lawyer parents owe it to
themselves, their clients, and their fami-
lies to start exploring. 

Laura Mazza is a Plaintiff ’s side
employment attorney at the firm of Bain
Mazza & Debski LLP. She authored this
article with the assistance of her two partners
Katie Bain and Katie Debski. Their firm han-
dles a broad range of employment law matters,
including employment discrimination, harass-
ment, retaliation, wrongful termination, and
wage and hour violations. Their practice also
includes personal injury, representing plain-
tiffs in automobile and slip and fall accidents.
All three partners are mothers of young chil-
dren and firmly believe that litigation and
parenthood do not have to be mutually exclu-
sive. A collaborative approach, in which all
attorneys work on every case together, sets
their firm apart. Check them out on Yelp 
and at www.bmdlegal.com.

Endnotes:

Go to www.PlaintiffMagazine.com
to find this article in its entirety with
endnotes.
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to public outcry. And while the number of
women in both the House and Senate has
continued to rise, women are still only
19.4 percent of Congress. 

Still a far way to go

In looking back 25 years to the
silence that surrounded sexual harass-
ment prior to the Hill-Thomas controver-
sy, we have come remarkably far. In
watching Confirmation, and being remind-
ed of the comments made by Senate
Judiciary Committee members at the
time, such as Arlen Specter, I think it’s
fair to say such comments would be
severely politically damaging now. While
UC Berkeley’s responses to sexual harass-
ment complaints are alarming, the over-
all public reaction to these responses is
encouraging, to say the least. And, unlike

with Anita Hill, there seems little if any
public debate about the truth of these
accusations and the credibility of those
making the charges. As another example,
Bill Cosby’s recent accusers were original-
ly met with skepticism and even vitriol,
but now they are being praised for com-
ing forward and Cosby is finally facing
consequences.  

Certainly, we have very far to go still,
but the movement is still forward. This
anniversary has reopened the dialogue
on a topic that in many ways was starting
to become simply mundane. I don’t think
I can look forward to a day when sexual
harassment in the workplace no longer
exists, but I can at least hope that there
will be a day when it is so minimal, and
the harassers themselves are so vilified,
that I am put out of a job.

Alexis McKenna is 
a partner at Winer,
McKenna & Burritt,
LLP, where she specializes
in harassment, discrimina-
tion, wrongful termination
and other employment
claims on behalf of 
plaintiffs. Alexis is currently

the President-Elect for the Alameda/Contra
Costa Trial Lawyers Association, is on the
Board of Governors of CAOC, and is also a
member of the San Francisco Trial Lawyers
Association and American Association for
Justice. A former editor of The Verdict for
ACCTLA, Alexis has also published several
articles in the area of employment litigation
and has been a lecturer for CAOC and
California Employment Lawyers
Association.

BY ALEXIS MCKENNA

This October marks the 25th
anniversary of the Senate Judiciary
Committee hearings regarding Anita
Hill’s allegations of sexual harassment
against then-U.S. Supreme Court nomi-
nee Clarence Thomas. HBO’s recent
movie, Confirmation, stirred up striking
memories for many of us. At the time, 
I was a college sophomore in a poli-sci-
oriented college in Washington, D.C.
Most of my all-female floormates in my
dorm stopped watching soap operas in
the common room to instead watch the
real drama unfolding before us. 

I don’t think any one of us disbe-
lieved Anita Hill. Even at that young age,
without having started our careers, most
of us understood what she was saying.
But at the time, few, if any women would
have had the courage that it took for
Professor Hill to come forward and speak
out. Her courage brought attention to a
pervasive and demeaning experience
that plagued women in the workplace,
and started a much-needed national 
dialogue on the subject.

At the time of these hearings, in
1991, sexual harassment was hardly a
new concept. American women had
endured this mistreatment from the out-
set of our history; female slaves were sub-
jected regularly to sexual coercion, as
were free domestic workers. While
women gained some rights and inde-
pendence through the 20th century by
entering the work force in more and
more industries, sexual harassment only
increased. If a woman didn’t like being
mistreated in this way, she was expected
to simply quit – certainly, she was not to
speak out about it. 

Sexual harassment recognized
by SCOTUS

In the flow of the women’s liberation
movement in the 1960s and 1970s, and

the anti-rape and anti-battering move-
ments of the 1970s, women started to
share their stories and bring to light that
sexual harassment was yet another form
of sex discrimination. The phrase “sexual
harassment” was coined by activist
women at Cornell University, who
formed a group speaking out against 
this conduct. Yet, the struggle against
sexual harassment was just beginning,
and faced much pushback. 

In 1986, in Meritor Savings v. Vinson
(1986) 477 U.S. 57, the Supreme Court
finally recognized that sexual harassment
violated the Civil Rights Act of 1964 as a
form of sex discrimination. The Court set
the standard, still applied today, for hos-
tile work environment sexual harassment,
namely that the conduct must be unwel-
comed; severe or pervasive; create a hos-
tile or abusive working environment, and
be based on the plaintiff ’s gender. (Ibid.)  

And then came Anita Hill

Yet, five years later, Anita Hill’s
description of sexual harassment seemed
hardly troubling to many in the Senate,
who confirmed Thomas by a 52 to 48
vote. In fact, Hill herself was vilified dur-
ing the process. However, Hill’s decision
to speak out transformed the way in
which Americans looked at the issue of
sexual harassment. Her impact was dra-
matic and in some instances almost
immediate. Following her testimony, the
Civil Rights Act of 1991, providing for
the right to jury trials and a wider range
of damages in discrimination and harass-
ment suits, which had previously been
vetoed by George Bush, was passed.
EEOC (ironically the agency where Hill
worked for Thomas) and state agency
charges for sexual harassment increased
from 6,883 in fiscal year 1991 to 15,618
in fiscal year 1998. See EEOC Enforcement
Guidance. In 1993, the Supreme Court
looked at the issue of sexual harassment
again, and in a unanimous decision 

written by Justice O’Connor, held that a
victim of sexual harassment need not
show “concrete psychological harm;” it
was enough that she reasonably perceived
the conduct as hostile or abusive. (Harris
v. Forklift Systems (1993) 510 U.S. 17.) 

Further, the stark image of an all-
male Senate Judiciary Committee cross-
examining Hill about sexual harassment
is also credited, in part, to the election in
1992 of four women to the Senate (a
pathetically notable high); the number of
women in the House grew from 28 to 47. 

In 1998, the Supreme Court set the
precedent allowing for same-sex harass-
ment suits in Oncale v. Sundowner Offshore
Services, 523 U.S. 75. 

Where are we now?

Yet, where are we now? Shockingly, 
it was not until 2014 that the California
legislature finally clarified that “sexual
desire” need not be an element to a
claim of sexual harassment. This clarifi-
cation needed to be made because, even
more shockingly, a 2011 appellate deci-
sion stated that sexual desire did need to
be proven, at least in a same-sex harass-
ment case. (Kelley v. the Conco Companies,
(2011) 196 Cal.App.4th 191.)

Those of us who practice sexual
harassment law know that it still occurs
with alarming frequency. Many of our
clients are subjected to the same sexist
scrutiny that Anita Hill received by the
men in the Senate Judiciary Committee;
most women know this and as a result are
still often reluctant to come forward. In an
institution as supposedly liberal and politi-
cally correct as UC Berkeley, at least 19 of
its employees have been found to have
violated its sexual harassment policy since
2011. (See https://assets.documentcloud.org/
documents/2801483/UC-Berkeley-Sexual-
Harassment-Investigation.pdf.)

Revelations that the university pro-
tected many of these harassers, especially
men in high-ranking positions, have led

Anita Hill: 25 years later
Sexual harassment was recognized in 1986 as a form
of sex discrimination, yet the battle still rages,
even in as unlikely a place as UC Berkeley
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drawings, [physical interference] with
freedom of movement… [or] unwanted
sexual advances.” (See Cal. Gov. Code, 
§ 12940(j)); (Reno v. Baird, supra, 18
Cal.4th at 646.) None of these types of
actions are necessary to the management
of personnel for the benefit of an
employer. As such, a supervisor acting in
the course and scope of his or her
employment when the harassment occurs
may be held personally liable. (Myers v.
Trendwest Resorts Inc. (2007) 148
Cal.App.4th 1403.) (Gov. Code, §
12940(j)(1), 12940(j)(3).) The employers
are equally strictly liable for the supervi-
sor’s harassment of their fellow employ-
ees. 

However, if the harassing employee
is a non-supervisor, the only way to hold
the employer responsible is to show that
the employer knew or should have
known of the harassment and failed to
take immediate and appropriate correc-
tive action. (See Cal. Gov. Code, § 12940
(j)(1). Moreover, a second tier supervisor
who knows of the harassment but fails to
do anything is not subject to personal lia-
bility although failing to respond appro-
priately to the complaints of harassment
may well trigger liability against the com-
pany itself. (Fiol v. Doellstedt, (1996) 50
Cal.App.4th 1318.3)

Although supervisors cannot be held
personally liable for discrimination or
retaliation, the California Supreme Court
in Roby noted explicitly that acts of dis-
crimination “can provide evidentiary sup-
port for a harassment claim by establish-
ing discriminatory animus on the part of
the manager responsible for the discrimi-
nation, thereby permitting the inference
that rude comments or behavior by that
same manager was similarly motivated by
discriminatory animus.” (Roby, supra, 47
Cal.4th at 709.) In that way, the same
acts when performed by a supervisor may
communicate a “hostile message” which
not only encompasses official employ-
ment actions but also contributes to
harassing social interactions. Finally, the
Roby court found that the critical inquiry
is whether the overlapping evidence can
provide support individually for both
harassment and discrimination. At that

point, the trier of fact can determine the
damages based upon whichever theory
under FEHA is successful. (Roby, supra,
47 Cal.4th at 710.)

However, when it comes to punitive
damages, supervisors are not necessarily
managing agents. In order to establish
eligibility for punitive damages, a super-
visor must be found to be an officer,
director or managing agent. A supervisor
or low-level manager with the power to
hire or fire is not a managing agent. The
key issue will be how much discretion the
manager possesses and whether that dis-
cretion affects operations as a whole.
However, a lower-level employee’s mis-
conduct may trigger punitive damages
liability if a “managing agent” ratifies 
the misconduct.

Thus, in the end, one avenue to
determine the extent of liability that
might attach against an employer and/or
supervisor, a plaintiff ’s counsel should
evaluate the training and procedures in
place to prevent workplace harassment
and retaliation.

What are the training materials
to seek? 

• Mandated California AB 1825
Supervisor Harassment Training 

California state law AB 1825, which
is part of the Fair Employment and
Housing Act, first became effective
August 17, 2007. The legislation man-
dates state-wide sexual harassment train-
ing for any employee who performs
supervisory functions within a company
of 50 employees or more. Specifically, AB
1825 requires companies that regularly
employ 50 or more employees (part-
time, full-time and temporary), agents
and/or independent contractors ensure
their covered supervisors undergo two
hours of sexual harassment prevention
training every two years. This law also
requires that newly hired or promoted
supervisors undergo such training within
six (6) months of their hire or promotion.

The training must instruct supervi-
sors about their obligation to report com-
plaints of discrimination, harassment or
retaliation to a designated company rep-
resentative (such as an HR manager),

and must review with supervisors the
steps necessary to take appropriate reme-
dial measures to correct harassing behav-
ior.

The training must cover “abusive
conduct,” including the definition of abu-
sive conduct, the negative impact of abu-
sive conduct, the elements of and exam-
ples of abusive conduct, and the fact that
a single act will not constitute abusive
conduct unless it is sufficiently severe and
egregious. The regulations state that
there is not a specific amount of time
that must be spent on abusive conduct in
the training but it should be covered in a
meaningful manner. 

In addition, employers must main-
tain training documentation for a mini-
mum of two years. Documentation must
include names of the supervisors trained,
training date, sign-in sheet, certificates of
attendance or completion, type of train-
ing, copies of written or recorded train-
ing materials, and the name of the train-
ing provider. For webinar training,
employers must also retain a copy of the
webinar, written materials used by the
trainer, written questions submitted dur-
ing the program, and written responses
or guidance that the trainer provided
during the webinar. For e-learning train-
ing, employers must retain written ques-
tions received and written responses or
guidance provided.

Thus your discovery should be
geared to finding out this information.
For companies smaller than 50 employ-
ees, the type of training provided is
equally important even if not mandated
by state law. 
• Policies and procedures in place 

Most companies have, or should
have, Employee Handbooks setting forth
policies and procedures, including those
related to claims and complaints of dis-
crimination and harassment in the work-
place. In fact, on April 1, 2016, revised
FEHA regulations took effect, emphasiz-
ing an employer’s affirmative duty to take
steps to create a workplace that is free
from discrimination, harassment and
retaliation. 

To that end, the regulations make it
mandatory for employers to have a written
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KARINE BOHBOT

AND ELIZABETH RILES

With the many changes in the law on
the subject of employee rights and pro-
tection, whether they are due to issues of
gender identity, sexual orientation, or
religion, among other things, one issue
remains a constant controversy and
sometimes confusion: when can you get
individual supervisor liability? 

Recent training requirements adopt-
ed by the legislature regarding the failure
to train supervisors properly in dealing
with issues of discrimination and harass-
ment in the workplace can now not only
enhance the liability of the employer, but
can demonstrate clearly the individual
liability of supervisors.

Who is a supervisor?

Federal and state discrimination laws
differ in their definition of supervisor for
liability purposes, but for those who prac-
tice in California and seek to apply
California anti-discrimination law, the
Fair Employment and Housing Act, 
and precedential cases applying FEHA,
provide a clear path to understanding
the world of supervisors in this area of
law. Additionally, the required training
companies are to provide supervisory
employees provides further clarity on
obligations.

When it comes to interactions with
the company’s own employees – which
form the basis of claims under the Fair
Employment and Housing Act (Cal. Gov.
Code, §§ 12940, et seq.) – supervisors
may be considered “employers,” thereby
subjecting the company, and possibly

even themselves individually, to statutory
liability whether or not the company
itself ratified the acts of said supervisor. 

The Fair Employment and Housing
Act prohibits (among other things) dis-
crimination, harassment and retaliation
by “employers” in the workplace (See
Cal. Gov. Code, §§ 12940(a) [discrimina-
tion], 12940(h) [retaliation] and
12940(j)(1) [harassment]; see also (Roby
v. McKesson Corp. (2009) 47 Cal.4th 686,
705); (Miller v. Department of Corrections
(2005) 36 Cal.4th 446.)

Under Government Code section
12940, the term “supervisor” or “supervi-
sors,” is defined in keeping with both fed-
eral and state case law, which treats super-
visors differently than other employees in
matters of civil rights and discrimination
in the workplace. The United States
Supreme Court has defined a supervisor as
an employee empowered by the employer
“to take tangible employment actions …
[and] a significant change in employment
status [against fellow employees] such as
hiring, firing, failing to promote, reassign-
ment with significantly different responsi-
bilities or a decision causing a significant
change in benefits.” (Vance v. Ball State
(2013) 133 S.Ct. 2434, 2443.) Due to the
position of authority over an employee a
supervisor invariably holds, courts, and
FEHA, have classified a supervisor as an
agent of the employer for purposes of
attaching liability. (Janken v. GM Hughes
Electronics (1996) 46 Cal.App.4th 55); 
(See Roby, 47 Cal.4th at 686.) Thus,
depending on the theory of recovery
triggered by their actions, the supervisors
may even be directly and individually
responsible to the plaintiff under
FEHA.

Is a supervisor responsible for
discrimination, harassment and
retaliation?1

Government Code section 12940(a)
bars discrimination in the workplace on
the basis of gender, race, religion, sexual
orientation, gender expression, medical
condition, military and veteran status,
disability and age. Courts have interpret-
ed this mandate to potentially involve the
performance of commonly necessary per-
sonnel actions and other management
duties such as hiring, firing, promotion
and compensation, which may be found
to be discriminatory if based on improp-
er motives. (See Janken v. GM Hughes
Electronics, 46 Cal.App.4th at 64.) As a
matter of public policy, however, individ-
ual supervisors are not liable to plaintiffs
for discrimination under FEHA in carry-
ing out the policies of the employer.
(Reno v. Baird (1998) 18 Cal.4th 640,
655.)

Retaliation under FEHA, governed
by section 12940(h)2, is another claim for
which the California Supreme Court has
ruled that supervisors are not individual-
ly liable. As explained, as retaliation is
based on what is generally a corporate
decision, potentially made collectively by
a number of persons, individual responsi-
bility is considered unfair and unwarrant-
ed. (See Jones v. Lodge at Torrey Pines
Partnership (2008) 42 Cal.4th 1158.) 

In this sense, discrimination and
retaliation – as defined and governed by
the code – are treated similarly by the
courts as an expression of corporate poli-
cy as opposed to individual bad acts. 

Harassment, on the other hand, is a
much different story. It is defined to
potentially include “slurs or derogatory

Establishing liability
for discrimination or
harassment by a supervisor
New California laws establish training requirements for
supervisors in issues of discrimination and harassment
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these guidelines related to harassing
behavior and/or how they handled com-
plaints. For example, guidelines, tests or
other training materials often contain
hypotheticals. These can be used to
examine the supervisor’s knowledge of
the policies, but also some fit closely with
the harassing or offensive behavior at
issue in your case. Then they are useful
to demonstrate the complete disregard of
the policies or guidelines by the individ-
ual supervisor.

All in all, the employer’s lack of 
follow-through with appropriate training
can be a strong nail in solidifying liability
against the employer and those same
training materials can help to demon-
strate clearly that the harassing supervi-
sor is clearly subject to individual 
liability.

Karine Bohbot and Elizabeth Riles are
partners in the Law Office of Bohbot &
Riles and have been practicing employment
litigation for the last 18 years. They have 
successfully tried numerous cases throughout
the Bay Area and Southern California.

Contact Ms. Bohbot at kbohbot@strikeback-
law.com or Ms. Riles at eriles@strikeback-
law.com. 

Endnotes
1 It should be noted that outside of FEHA and discrimination
statutes, supervisors and other co-workers can be individually
liable for other tort claims, such as defamation, assault, bat-
tery or intentional/negligent infliction of emotional distress.
These claims are not discussed here.
2  FEHA makes it an unlawful employment practice to dis-
charge, expel or otherwise discriminate against any person
because the person has opposed practices forbidden under
FEHA, or because that person has filed a complaint, testified
or assisted in any proceeding instituted under the protections
of FEHA.
3  You should also note that individual co-workers are liable for
their own harassment. See Cal. Gov. Code, §12940(j)(3);
McClung v. Employment Develop. Dept. (2004) 34 Cal.4th
467, 475.
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anti-discrimination, harassment and
retaliation policy that covers specific
information and sets up a complaint and
investigation process. Thus, in addition
to distributing the Department’s DFEH-
185 brochure on sexual harassment, or
an alternative writing that complies with
Government Code section 12950, an
employer shall develop a harassment,
discrimination, and retaliation preven-
tion policy that: 
(1) Is in writing; 
(2) Lists all current protected categories
covered under the Act; 
(3) Indicates that the law prohibits
coworkers and third parties, as well as
supervisors and managers, with whom
the employee comes into contact from
engaging in conduct prohibited by the
Act; 
(4) Creates a complaint process to ensure
that complaints receive: 
(A) An employer’s designation of confi-
dentiality, to the extent possible; 
(B) A timely response; 
(C) Impartial and timely investigations
by qualified personnel; 
(D) Documentation and tracking for
reasonable progress; 
(E) Appropriate options for remedial
actions and resolutions; and 
(F) Timely closures.

(5) Provides a complaint mechanism that
does not require an employee to complain

directly to his or her immediate supervi-
sor, including, but not limited to, the fol-
lowing: 
(A) Direct communication, either orally
or in writing, with a designated compa-
ny representative, such as a human
resources manager, EEO officer, or
other supervisor; and/or 
(B) A complaint hotline; and/or 
(C) Access to an ombudsperson; and/or 
(D) Identification of the Department
and the U.S. Equal Employment
Opportunity Commission (EEOC) as
additional avenues for employees to
lodge complaints. 

(6) Instructs supervisors to report any
complaints of misconduct to a designated
company representative, such as a human
resources manager, so the company can
try to resolve the claim internally.
Employers with 50 or more employees
are required to include this as a topic in
mandated sexual harassment prevention
training, pursuant to section 11024 of
these regulations. 
(7) Indicates that when an employer
receives allegations of misconduct, it will
conduct a fair, timely, and thorough
investigation that provides all parties
appropriate due process and reaches 
reasonable conclusions based on the 
evidence collected. 
(8) States that confidentiality will be kept
by the employer to the extent possible,

but not indicate that the investigation
will be completely confidential. 
(9) Indicates that if at the end of the
investigation misconduct is found,
appropriate remedial measures shall 
be taken. 
(10) Makes clear that employees shall not
be exposed to retaliation as a result of
lodging a complaint or participating in
any workplace investigation. 

Dissemination of the policy shall
include one or more of the following
methods: 
(1) Printing and providing a copy to all
employees with an acknowledgment form
for the employee to sign and return; 
(2) Sending the policy via e-mail with an
acknowledgment return form; 
(3) Posting current versions of the poli-
cies on a company intranet with a track-
ing system ensuring all employees have
read and acknowledged receipt of the
policies; 
(4) Discussing policies upon hire and/or
during a new hire orientation session;
and/or 
(5) Any other way that ensures employees
receive and understand the policies. 

Any employer whose workforce at
any facility or establishment contains 10
percent or more of persons who speak a
language other than English as their spo-
ken language shall translate the policy
into every language that is spoken by at
least 10 percent of the workforce. 

All of these tools are created to
ensure that employees are provided a
safe and protected work environment
and that supervisors are trained suffi-
ciently to know their obligations under
the law by virtue of their position.
Discovery of these materials can demon-
strate the employer’s failure to follow the
law, either in providing sufficient train-
ing, policies or enforcement, strengthen-
ing claims of liability against them.
Moreover, these guidelines and the
guidelines or policies of the employer, if
any, provide a roadmap for reviewing the
behavior, actions and attitude of the
supervisor. It gives you the ability to not
only test their knowledge of what actions
constitute harassment/discrimination, but
you can also test their actions against

Establishing Liability, continued from Previous Page
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for two congressmen, first Rep. Rick
Boucher, of Virginia, then Rep. James
Hayes, of Louisiana. 

It was there on Capitol Hill where
Andrus sort of figured out her path to suc-
cess. “As I looked around, I saw that all the
women I knew who were really succeeding
in their jobs and happy with their jobs
professionally had law degrees,” she
recalled. “And all the women I saw who
were not moving up the way they wanted
to didn’t. So it was very simple: To succeed
in this town, I needed a law degree. That’s
how I ended up going to law school.” 

Associates at Lieff Cabraser

Andrus earned her law degree from
Duke University. During her second sum-
mer in law school, she got a summer asso-
ciate job with Lieff Cabraser. She and
Anderson started at the firm on the same
day, and a friendship was born.

Both Andrus and Anderson cut their
teeth on a variety of representative and
class-action plaintiffs’ cases under the
guidance of Elizabeth Cabraser. Anderson
eventually moved on to practice with the
firm currently known as Robbins Geller
Rudman & Dowd LLP, prosecuting both
securities and consumer protection class
actions. She also gained knowledge and
experience in habeas corpus proceedings,
having represented indigent inmates on
California’s death row at the Habeas
Corpus Resource Center.

“I think that if I wasn’t doing plaintiff-
side litigation, I probably would be doing
criminal defense work at the appellate
level,” Anderson said. “I have some expe-
rience there, and I’ve found that to be
intellectually and personally rewarding. I
can’t imagine doing transactional work or
contract law. I need a little bit more of a
personal attachment to my cases.”

Andrus went on to become a partner
at Lieff Cabraser, where she played a lead-
ership role in nationwide consumer class
cases and defective pharmaceuticals cases.

“I never considered doing anything
other than plaintiffs’ law,” Andrus said.
“The first few years working at Lieff
Cabraser, I was working on class actions,
and I quickly came to understand the
power of class actions and how important
they are. I mean, I viewed them as an

extension of the regulatory system –
enforcing the law, holding companies
accountable for the harm they do to lots
of people. That’s a really powerful tool.

“Later, I started doing mass torts,
where you’re helping the losses of individ-
ual people, who have been physically
harmed by medical devices or pharmaceu-
ticals. … They’re also taking on big pow-
erful companies that are represented by
the best of best. It’s intellectually challeng-
ing and difficult litigation that I enjoy.”

Stepping up for big cases 

Over the course of her career,
Anderson has been lead counsel in multi-
ple state or nationwide consumer class
actions, including a mortgage loan class
action that resulted in a more than $100
million settlement for borrowers. She also
has represented consumers and small
business owners in antitrust class actions.

Although most of the firm’s cases do
not go to trial due to their nature,
Anderson said she would cherish the
opportunity to get to that stage more often.

“Because about 75 percent of our
cases are class actions and because the
stakes are high on both sides, those cases
do tend to settle,” she said. “Just from a
risk mitigation standpoint on both sides, 
I think that’s the nature. I wish more cases
went to trial honestly – I think the cases
would benefit and the practice would ben-
efit, ultimately.”

In addition to the Farmer’s case, one
of Andrus’ more memorable cases was a
class action involving the Ortho Evra birth
control patch. The manufacturer, Johnson
& Johnson, was the definitive darling of
the pharmaceutical industry, trusted by
juries, trusted by patients and doctors,
and they just lied about safety and efficacy
of the product, Andrus said. “It basically
was an estrogen bomb, and it was the
same size, and they put it on 98-pound
women and 300-pound women,” she said.
“If you took a shower and put another
one on, you got an extra dose of estrogen.
If you exercised and you slept, you got an
extra dose of estrogen. It was really not
well regulated how it was absorbed into
the body and how quickly it could be
absorbed into the body. Women were 
having heart attacks and strokes, and 

they were marketing this to 14-15-year-
olds.” 

Johnson & Johnson has paid upwards
of $70 million to settle the cases.

Anderson said some of the more
memorable cases are the smaller ones,
including one where a man was injured by
a scissor lift. They worked with experts to
argue that the design of the equipment
was defective because the designers
should have foreseen these dangers that
put their client in harm’s way. “To be able
to help somebody whose livelihood had
been severely limited by this injury and
give him and his family financial stability
was a very memorable moment,” she said.

Choose the path of passion

When not at work, both partners like
to get outdoors. Andrus and her husband
live in Oakland and enjoy hiking in the
East Bay hills. As he is from England, they
often travel to his homeland. And they
both love to cook, she said.

Anderson is all about the bike. She
rides recreationally with friends, frequent-
ly planning vacations around cycling, and
races competitively. In fact, the firm this
year is co-sponsoring her road racing
team, so she’s happy to report the Andrus
Anderson name will be on the team jersey.

On the subject of advice to aspiring
lawyers, Andrus and Anderson feel it’s
critical to make the positive choice.

“I would say try to choose a path you
feel passionate about because practicing
law is very difficult,” Anderson said. “It’s
stressful, challenging and we have very
worthy and smart opponents that are chal-
lenging us every day. I don’t think I could
do this job if I didn’t feel passionate about
plaintiffs. … It’s something that’s so unique
and special to our legal system. If I didn’t
feel so passionate about it, I don’t think I
could withstand the stress and the amount
of work it takes to be a good lawyer.”

Said Andrus, perhaps in a nod to
young lawyers coming up through the
ranks: “You have more power than you
realize. Use your law degree for good, 
not evil.”

Stephen Ellison is a freelance writer
based in San Jose. Contact him at
ssjellison@aol.com.

Submit your latest verdict to www.JuryVerdictAlert.com38 Plaintiff | June 2016 | plaintiffmagazine.com

BY STEPHEN ELLISON

Both are daughters of lawyers. Both
are protégés of the same mentor. Most
importantly, both are shrewd advocates for
women, workers, consumers and others
who have been harmed by large corpora-
tions and insurance companies. And while
the similarities likely don’t end there for
Lori Andrus and Jennie Anderson, those
are three primary reasons why they form
one of the Bay Area’s top plaintiffs’ litiga-
tion teams. 

While their firm, Andrus Anderson
LLP of San Francisco, covers many areas
of plaintiffs’ litigation, one of its special-
ties is employment law, whether it’s wage
and hour issues, workplace discrimination
or equal pay for equal work. 

Andrus recently has been focused on
the latter in a class-action case where she
represented women defense attorneys
against Farmer’s Insurance. While that
case has reached a settlement agreement
pending a judge’s approval, Andrus
believes more of these cases are bound to
come up given it’s a hot-button issue
across the U.S.

“Everyone’s talking about it,” she
said. “The Sony email breach revealed
that women in Hollywood are making a
fraction of what their male counterparts
are being paid, and Obama recently
issued an executive order requiring the
Department of Labor to collect additional
data on gender and pay so that compa-
nies can be held accountable by the 
federal government. Even Pope Francis 
is talking about how denying women
equal pay is a travesty.

“I think it may be a complex set of
factors that keeps women’s wages low and
keeps women’s work undervalued,” she
continued, “but the law does not require
us to prove intentional discrimination. It’s
simply an issue of equal pay for substan-
tially similar work, so it’s up to companies
to figure out how to fix it.”

Class actions like the Farmer’s case
are at the heart of what Andrus Anderson

does. Anderson’s experience consists
mostly of representing plaintiffs in a vari-
ety of class-action and complex-litigation
cases. Her practice focuses on represent-
ing individuals and classes in antitrust,
consumer protection, personal injury and
employment cases, which she believes
require a fair amount of specialization 
to master.

A wrong to make right

“Lori and I like to think all cases are
essentially torts of some kind,” Anderson
said. “If the story is compelling to us, and
if there is a wrong that we see in need of
righting, then that is a case that we’d like
to work on. And sometimes that means we
take cases with substantive legal issues that
we have to become familiar with and mas-
ter new areas of law. So that keeps us busy.
But we really enjoy our practice, and we
really like to take cases that speak to us.”

Indeed, both women, as principal
partners in their own firm, enjoy having
the freedom and decision-making power
to be selective with the cases they work on.
In fact, it’s one of the main reasons they
broke away from Lieff Cabraser.

For her part, Anderson likes having
that control over caseload because often-
times a case just feels right – they like the
themes, they like the plaintiff – and they’ll
take even the most difficult case because it
strikes a chord, she said. Other times, a
case comes in that just doesn’t get them
excited and they’ll likely refer it to anoth-
er attorney.

Andrus liked the idea of having a
smaller unit. It better fits her definition of
partnership, she said. And both knew
when they hung up that shingle that it
would be a work in progress.

“You just learn so much about running
a business in the first couple years,” Andrus
said when asked about first opening her
own firm. “There wasn’t a day that passed
where we weren’t confronted with some-
thing that we did not intuitively know how
to handle and had to go figure out. “Hiring
people, paying for benefits, making sure
taxes are in order; there are so many things.
… You have to make sure that you’re mak-
ing the right choices and you have the sup-
port you need from trusted individuals.”

Anderson agreed, saying: “The
biggest drawback of owning your own firm
is the buck does stop with us. So if some-
thing needs to be done either on a case or
administratively, ultimately we have final
responsibility.” 

Both children of lawyers

With all they have in common, the
pair traveled different paths in the early
years. Anderson grew up in Indianapolis,
where she had early designs on becoming
a lawyer like her father. Dad was a labor
lawyer, and both her parents were civil
rights activists, she said, which inspired
her to follow in her father’s footsteps. 

Anderson earned a bachelor’s degree
in political science at the University of
Wisconsin-Madison and went on to earn her
law degree from UC Hastings College of the
Law in San Francisco. While in law school,
she served as an extern to Judge Martin J.
Jenkins in the Northern District of
California and was an intern with Legal Aid
of Cambodia in Phnom Penh, Cambodia. 

Andrus grew up in Louisiana, where
she, too, admired her trial-lawyer father.
She even worked with him on a couple of
cases but chose not to go into business
with him because she wanted to forge her
own path, she said. Andrus completed her
undergrad work at Boston University and
then went to work in Washington, D.C.,

Profiles: Lori Andrus and Jennie Anderson
Since meeting as associates at Lieff Cabraser,
the two women have become masters of class actions

Jennie Anderson (left) and Lori Andrus 



plaintiffmagazine.com | June 2016 | Plaintiff 41

“the inquiry then turns to whether the
putative joint employer possesses suffi-
cient control over employees’ essential
terms and conditions of employment to
permit meaningful collective bargain-
ing.”4

In Browning-Ferris, the Board
reviewed the historical development of its
standard for assessing joint-employer sta-
tus. The Board cited the Third Circuit’s
decision in NLRB v. Browning-Ferris
Industries of Pennsylvania, Inc.5, which had
endorsed the Board’s long-standing stan-
dard for determining joint-employer sta-
tus. Under that standard, a joint employ-
er was one who shares or codetermines
the essential terms and conditions of
employment. This was the standard in
effect prior to 1984.

The Board then noted that subse-
quent to that decision in 1984 and after,
the Board adopted additional require-
ments, without explanation, for finding
joint-employer status. First, subsequent
Board decisions required that a putative
joint employer actually exercised the
authority to control workers’ terms and
conditions of employment. Second, the
Board required that a putative joint
employer must exercise direct and immedi-
ate control of the terms and conditions of
employment. Such requirements were
articulated in Board decisions such as
TLI, Inc.6, AM Property Holding Corp.7, 
and Airborne Express.8

Old standards are out of sync

In Browning-Ferris, the Board reaf-
firmed the Third Circuit’s “share or
codetermine” standard for assessing
joint-employer status. The Board also
did away with the additional require-
ments for the joint-employer analysis,
finding that such requirements did not
have any basis in common law and creat-
ed barriers to finding joint-employment
relationships that were out of sync with
the rapid growth of contingent employ-
ment.

Thus, under the newly clarified stan-
dard, the Board will not require a compa-
ny to actually exercise control over the
terms and conditions of employment to
be found as a joint employer. A company’s

possession or reservation of the authority to
control the terms and conditions of
employment, even if not actually exer-
cised, is relevant to the joint-employer
analysis. The Board now also does not
require that an employer’s control be
exercised directly and immediately.
Control that is exercised indirectly – for
example, through an intermediary sub-
contractor – can still establish joint-
employer status. The Board thus over-
ruled prior decisions that had added
these requirements. 

The majority opinion in Browning-
Ferris recognized that the Board has “typ-
ically treated the right to control the work
of employees and their terms of employ-
ment as probative of joint-employer sta-
tus” without requiring “that this right be
exercised, or that it be exercised in any
particular manner.”9 The critical issue was
whether a putative employer exercised
ultimate control over the essential terms
and conditions of employment. In that
sense, Browning-Ferris represents more of
a reversion to the Board’s joint employer
standard prior to 1984, as opposed to an
entirely new standard. 

Applying the clarified standard to
the case facts at issue, the NLRB found
that BFI was a joint employer of the
Leadpoint-supplied employees in ques-
tion. For example, the Board found that
BFI codetermined the outcome of
Leadpoint’s hiring process by imposing
specific conditions on hiring decisions,
including drug tests and productivity
benchmarks. BFI exercised control over
the employees’ daily work processes,
including unilateral control of the speed
of material streams on the facility’s con-
veyor belts and the productivity stan-
dards for sorting waste materials. BFI
managers assigned specific tasks for 
completion, exercised oversight of the
employees’ work performance, dictated
the number of workers and the timing of
work shifts, and determined when over-
time was necessary. Also, BFI prevented
Leadpoint from paying the workers more
than BFI employees performing compa-
rable work, creating a de facto wage ceil-
ing for Leadpoint workers. Given these
and other facts, the Board found that the

facts demonstrated that BFI shared or
codetermined the essential terms and
conditions of employment for the
Leadpoint employees, and was thus a
joint employer. 

Joint employer determinations
under other statutes

It remains to be seen whether the
Board’s decision will be upheld upon
appellate review. It also remains to 
be seen whether and to what extent
Browning-Ferris will influence other 
agencies’ jurisprudence on joint employ-
er status. The general trend, however,
has been an expansion of the joint-
employer doctrine.   

The Equal Employment Opportunity
Commission (“EEOC”) has also endorsed
a fairly broad joint employer standard. In
EEOC v. Skanska USA Building, Inc. (6th
Cir. 2013) 550 Fed. Appx. 253, the Sixth
Circuit agreed with the EEOC that a gen-
eral contractor could be liable for racial
harassment and retaliation under Title
VII against the subcontractor’s workers,
even though the general contractor did
not directly employ the workers. Just like
the NLRB, the Sixth Circuit held that
entities are joint employers if they share
or codetermine the essential terms and
conditions of employment.10 The Court
found that the general contractor direct-
ed the workers’ daily assignments and
hours, collected timesheets, provided
training, and could remove them from
the job site. These facts were sufficient to
determine that the general contractor
was a joint employer subject to possible
liability for race harassment and retalia-
tion under Title VII. 

In California, in determining
whether an entity is a joint employer
under the Fair Employment and Housing
Act (“FEHA”), courts will “consider the
‘totality of circumstances’ that reflect
upon the nature of the work relationship
of the parties, with emphasis upon the
extent to which the [entity] controls the
[workers’] performance of employment
duties.”11 There is an argument that the
recent Browning-Ferris decision could be
persuasive for determining joint employ-
er status under FEHA.
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BY LISA P. MAK

AND ARON K. LIANG

It should come as no surprise that
alternative employment relationships are
becoming increasingly prevalent in
today’s modern economy. According to a
2015 report from the U.S. Government
Accountability Office, about 40 percent
of the U.S. workforce is now made up of
contingent workers, defined as including
workers at temporary staffing agencies,
on-call workers, contract company work-
ers, independent contractors, and self-
employed workers.1

In these situations, there may be
multiple employers at play who control
the terms and conditions of employment.
Some government agencies have been re-
assessing their standards for joint
employer status in light of the changing
landscape of modern employment rela-
tionships.

In August 2015, in the 3-2 decision
of Browning-Ferris Industries of California,
Inc., the National Labor Relations Board
(“NLRB” or the “Board”) revised its cur-
rent standard for assessing joint employ-
er status for purposes of collective bar-
gaining under the National Labor
Relations Act (“NLRA”).2 Under the
newly clarified standard, two or more
employers can be found as joint employ-
ers of the same employees if those
employers “share or codetermine those mat-
ters governing the essential terms and
conditions of employment.” The decision
shifted from prior Board opinions in stat-
ing that a putative employer’s right to con-
trol the essential terms and conditions of
employment is probative of an employ-
ment relationship, whether or not that

control is actually exercised. Also, under
the new standard, such control does not
need to be exercised directly and imme-
diately to be relevant to joint-employer
status.

By allowing a finding of joint
employer status when a company exercis-
es indirect control, companies who want to
maintain some control over the employ-
ment relationship cannot simply claim to
have no direct control over the workers.
This is a significant change as companies
will need to seriously reevaluate the
degree of control they exercise or face
the risk of increased litigation and expo-
sure.  

The Board’s decision in Browning-
Ferris was appealed in January 2016 to a
federal appeals court in Washington,
D.C., and is currently pending review. 

This article will examine the new
standard articulated in the Browning-
Ferris decision, review the NLRB’s histori-
cal development on the joint employer
analysis, discuss the joint employer doc-
trine in the context of other statutes and
agencies, and end with some practical
tips on litigating cases with possible joint
employer issues. 

The new joint-employer standard
under Browning-Ferris

The factual issue in the Browning-
Ferris case was whether BFI Newby Island
Recyclery (“BFI”) and Leadpoint
Business Services (“Leadpoint”) were
joint employers of various workers whom
the Union had petitioned to represent.
BFI owned and operated a recycling
facility which sorted waste materials into
separate commodities that were sold to
other businesses at the end of the recy-
cling process. BFI contracted with

Leadpoint. Leadpoint provided the
workers to manually sort the materials on
the conveyor belt streams (sorters), to
clean the screens on the sorting equip-
ment and clear jams (screen cleaners),
and to clean the overall facility (house-
keepers). The Union sought to represent
about 240 full-time, part-time, and on-
call sorters, screen cleaners, and house-
keepers who worked at the BFI facility.
The relationship between BFI and
Leadpoint was governed by a temporary
labor services agreement, which stated
that Leadpoint was the sole employer of
the workers it provided to BFI.

The question was whether BFI was
also a joint employer of these individuals.
In its decision, the NLRB re-examined its
standard for joint-employer status to
determine whether it should be revised
to better effectuate the purposes of the
NLRA and encourage the practice of col-
lective bargaining. The Board noted the
expansion of different kinds of workplace
arrangements in today’s economy, such
as staffing and subcontracting agree-
ments. The Board also noted that as of
August 2014, the number of temporary
agency workers had risen to a new high
of 2.87 million, and that the number of
jobs in the employment services industry
was expected to increase to almost 4 mil-
lion by 2022. According to the Board,
this growth alone was a reason to revisit
its joint-employer standard. 

In deciding whether a company is a
joint employer, the initial inquiry, as the
Board reiterated, is “whether there is a
common law employment relationship
with the employees in question.3” In
making that determination, the Board
follows the common law agency test. If
such an employment relationship exists,

Browning-Ferris and joint-employer
issues before the NLRB
An examination of the National Labor Relations
Board’s new standard – which may apply
to 40 percent of the U.S. workforce
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Tip skimming (when restaurant own-
ers and managers take tips that belong to
their employees) is an underreported
problem. A recent Seattle survey of
restaurant staff found just six percent
complained about tip skimming.
(http://www.thestranger.com/food-and-
drink/feature/2015/11/18/23160220/do-
you-know-where-your-tip-goes.) However,
a similar survey of sexual harassment
among restaurant workers found report-
ed rates of 15 percent that increased to
90 percent when more specific questions
were presented. (Ibid.) It is also difficult
to measure the extent of this problem,
because many patrons leave cash tips that
may not be documented. (See http://
thetruthaboutbartending.com/2012/01/26/
bar-manager-theft/.) But based on the
relatively high number of tip skimming
claims against well-known restaurants
and the scope of published settlements,
the problem appears to be substantial
and pervasive.

Why would tip skimming be under-
reported? Because many workers live
paycheck-to-paycheck, and they worry
about (unlawful) retaliation. The median
hourly pay for foodservice employees is
about 17 percent less than what workers
earn in comparable industries.
(http://www.huffingtonpost.com/
saru-jayaraman/a-bittersweet-day-for-
wor_b_9858140.html.) 

Why should anyone but tipped
employees care about tip skimming?
Because many restaurant workers rely
on public assistance which is financed
through taxes (See http://www.epi.org/
publication/restaurant-workers/).
Restaurant owners who skim tips are

essentially socializing their costs of doing
business and concealing the actual cost of
dining out. (Ibid.)

Tip skimming also creates an incen-
tive for employees to work when they 
are sick because, without their full tips,
restaurant workers cannot afford to stay
home, unpaid. This increases the risk of
illness transmitted from restaurant
employees to their customers. (https://
www.dol.gov/featured/paidleave/get-the-
facts-sicktime.pdf.) (As of 2014 with the
passage of AB1522, restaurant workers
now can earn up to just three paid sick
days per year.)

Tip skimming presents an opportu-
nity for attorneys to help tipped workers
seek justice. This article discusses tip-
related liability to help you evaluate
potential tip skimming claims and
address them with available remedies.

Lawful tip “pooling” and
unlawful tip skimming 

• What is a tip?
A “tip” or “gratuity” is usually money

that a customer has given to an employ-
ee, over and above the actual amount due
for services rendered. (Lab. Code, § 350.)
Under Labor Code, section 351, employ-
ers cannot take or receive any part of a
gratuity. (See Leighton v. Old Heidelberg,
Ltd. (1990) 219 Cal.App.3d 1062, 1068
[“Leighton”]; Herbert’s Laurel-Ventura, Inc. v.
Laurel Ventura Holding Corp. (1943) 58
Cal.App.2d 684, 694 [“A tip is not intend-
ed for the proprietor of restaurant”].)
• What is tip “pooling?”

Generally, tip pooling occurs when a
restaurant (or another business with
tipped staff) requires employees who
receive tips directly to contribute a por-
tion of those tips to others who provide
customer service. (See Leighton at
p. 1067.) These include workers like 

busboys, bartenders, and servers.
(Leighton at p. 1066.) 

The key factors in determining the
propriety of a tip pool are that (1) the
employees in the tip pool are “in the
chain of service bargained for by the
patron, pursuant to industry custom,”
and (2) the pooled tips are distributed
pro-rata, i.e., “based on the number of
hours they worked, as is consistent with
industry custom.” (2005 Cal. DLSE
LEXIS 1, *4-*5.)

Tip pooling is allowed under
California Labor Code, section 351, even
if involuntary (as long as owners and
managers do not share in tips, even if
they are in the chain of service). A cause
of action generally will not lie for conver-
sion or the common count of money had
and received, because a gratuity left with
waitstaff “belonged to” other employees
in the first instance. (Avidor v. Sutter’s
Place, Inc. (2013) 212 Cal.App.4th 1439,
1452, 1455; see Lab. Code, § 351.)

Tip pooling can include all staff who
contribute to a customer’s service, even if
they do not provide “direct table service.”
(Etheridge v. Reins International California,
Inc. (2009) 172 Cal.App.4th 908, 922.)
Labor Code section 351, does not define
“direct” or “indirect” table service. Given
the different types of restaurants and
level of staffing, tip pooling requires a
flexible definition of persons who are
entitled to share in the proceeds; a defi-
nition that restricted it to persons who
provided direct service would be unwork-
able. (Budrow v. Dave & Buster’s of
California, Inc. (2009) 171 Cal.App.4th
875, 881 [“Budrow”].) For example, a bar-
tender who mixes a drink directly for a
specific person still provides a service for
the customer, even if he or she does not
directly serve or bill for the drink.
(Budrow at pp. 881-882.) 
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The Department of Labor also
recently issued administrative guidance
on determining joint-employer status
under the Fair Labor Standards Act
(“FLSA”) and the Seasonal Agricultural
Worker Protection Act (“MSPA”).12   The
DOL differentiated between “horizontal”
and “vertical” joint employment.
Horizontal joint employment is when a
worker is employed by two or more tech-
nically separate but related or overlap-
ping employers. Factors to consider
include common ownership of the poten-
tial joint employers, overlapping officers
or directors, shared control or intermin-
gling of operations, and whether the
potential joint employers treat the pool
of workers as available to both employ-
ers.  

The vertical joint employment
inquiry focuses on whether a worker for
an intermediary company is also hired or
contracted to work for another company
– for example, when an employee of a
staffing agency is contracted to work for
a client company. Abandoning current
regulations, the DOL stated that it would
now apply the “economic realities” test
for the vertical joint employment analy-
sis. Although the analysis differs among
jurisdictions, the DOL mentioned factors
including the control and supervision of
the work being performed, the control of
employment conditions, the permanency
and duration of the employment rela-
tionship, the skill level required for the
work, whether the work is integral to the
business, whether the work is performed
on the potential employer’s premises,
and whether the potential joint employer
handles administrative functions such as
payroll and workers’ compensation insur-
ance. The ultimate inquiry focuses on the
degree of the worker’s economic depend-
ence on the potential joint employer.
The DOL’s new guidance may likely be
used to hold more potential joint
employers liable for alleged violations 
of the FLSA and MSPA. 

Litigating joint employer cases

The question of whether a company
is a joint employer will often be a fact-
intensive inquiry. Indeed, in the 2015

Browning-Ferris decision, the Board noted
that it “will evaluate the evidence to
determine whether a [putative] employer
affect the means or manner of employ-
ees’ work and terms of employment,
either directly or through an intermedi-
ary,” and emphasized that all aspects of
the employment relationship must be
assessed.13 With the ruling in Browning-
Ferris, evidence that an employer had the
contractual authority to control workers,
whether or not it is exercised, can result
in a finding of joint-employer status.
This may expand the scope of discovery
in joint-employer cases, a fact that
lawyers for both employees and employ-
ers should consider in propounding and
responding to discovery.

Given the factual nature of deter-
mining joint-employer status, you should
conduct sufficient discovery on this issue.
This can include propounding discovery
requests on whether the potential joint
employers share assets, have common
ownership or management, share a possi-
ble pool of workers, have any intermin-
gling of operations, or have any agree-
ments addressing their business relation-
ships. Contractual agreements between
the two potential joint employers would
be discoverable. Also, any communica-
tions between the two potential employ-
ers that may show the amount of control
over the workers can create a joint-
employer status. Conducting person
most knowledgeable (“PMK”) depositions
or 30(b)(6) depositions may also shed
light on the issues of corporate relation-
ships. In depositions, it is not enough to
inquire about how directives are given to
workers on a day-to-day basis. Rather, the
entire nature of the relationship between
the two potential joint employers is at
issue. Given this new ruling, it is likely
that there will be an increase of potential
joint employers being named in com-
plaints and a broader scope of discovery
being directed at all aspects of the rela-
tionship between the two potential joint
employers.  

If the Browning-Ferris decision by the
Board is upheld on appeal, there will
likely be an increase in litigation as
unions seek to increase the number of

workers that they represent. There is also
likely to be an increase in litigation to
expand the Browning-Ferris decision to
other statutes and areas of the law. Given
that a part of the reasoning in Browning-
Ferris was the recognition of the realities
of alternative employment relationships
in the modern economy, those same real-
ities must be addressed by the courts in
all areas of employment law. 

Lisa P. Mak and Aron
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at Minami Tamaki LLP 
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Employee Rights Group. Ms.
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1 U.S. Government Accountability Office, “Contingent
Workforce: Size, Characteristics, Earnings, and Benefits,”
April 20, 2015, available at
http://www.gao.gov/assets/670/669899.pdf. 
2 Browning-Ferris Industries of California, Inc. d/b/a BFI
Newby Island Recyclery (hereinafter “Browning-Ferris”), 362
NLRB No. 186 (2015).
3 Browning-Ferris, at p.2. 
4 Id.
5 691 F.2d 1117 (3d Cir. 1982).
6 271 NLRB 798 (1984). 
7 250 NLRB 998 (2007).
8 338 NLRB 597 (2002).
9 Browning-Ferris, at p. 9. 
10 E.E.O.C. v. Skanska USA Bldg., Inc. (6th Cir. 2013) 550
Fed.Appx. 253, 256. 
11 Vernon v. State (2004) 116 Cal.App.4th 114, 124.
12 https://www.dol.gov/whd/flsa/Joint_Employment_AI.pdf 
13 Browning-Ferris, at p. 16. 
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that under Labor Code, sections 350 and
351, the Legislature intended that only
non-management employees had a right
to receive tips, and there was no exception
for managers who participated in serving
customers. (Jameson at p. 144.)
But some supervisory employees can
take tips

However, supervisors who spend
most of their time performing entry-level
work can share in tips provided collec-
tively. In Chau v. Starbucks Corp., the issue
was whether “shift supervisors” who
spent most of their time directly serving
customers properly shared in tips that
customers placed in a collective tip box.
(Chau v. Starbucks Corp. (2009) 174
Cal.App.4th 688, 691 [modified and
reh’g denied, 2009 Cal. App. LEXIS
1081].) Because (1) shift supervisors were
hourly employees who spent most of
their time performing the same customer
service tasks as entry-level employees, 
(2) they did not have authority to hire or
fire, (3) salaried store managers did not
share in the tips, and (4) no authority
prohibited a “service employee” from
keeping a portion of a “collective tip,” the

employer’s policy did not violate Labor
Code, section351. (Id. at pp. 691, 692-
693, 694-695 [emphasis added].)
Mandatory “service charge” vs.
voluntary tipping

While a tip is a voluntary payment
over and above the amount owed for a
meal, a “service charge” is a mandatory
cost that the customer must pay based
on, e.g., prior agreement or published
on the menu. (http://www.dir.ca.gov/dlse/
FAQ_TipsAndGratuities.htm.) Because
these charges are due and owing, the
employer is not obligated to share any
or all of the proceeds with its employ-
ees. (http://www.dir.ca.gov/dlse/
FAQ_TipsAndGratuities.htm.) However,
if the charge is “is waivable or nego-
tiable, or couched in terms of being less
than a fixed amount which must be
paid, the charge is not an added
“charge” to the bill and payment is gra-
tuitous.” (DLSE Enforcement Policies
and Interpretations Manual (March
2006) 19.3.5.) Potential clients who are
concerned about tip skimming should
determine whether their restaurant uses
the terms “gratuity” and “service

charge” interchangeably (preferably in
writing), whether they (and other non-
management staff) are receiving all of
the tip proceeds, and if the purportedly
mandatory service charges are nego-
tiable.

Potential claims

• Unfair business practices: class-action
claims cognizable for tip skimming

There is no private right of action for
tip skimming under Labor Code, section
351, but a cause of action will lie under
Business and Professions Code section
17200. (Lu v. Hawaiian Gardens Casino,
Inc. (2010) 50 Cal.4th 592, 600-601;
O’Connor v. Uber Techs., Inc. (N.D.Cal.
2014) 58 F.Supp.3d 989, 1008.) A class-
action complaint filed on behalf of
California and Massachusetts Uber driv-
ers alleged, inter alia, that the company
skimmed tips. (O’Connor v. Uber Techs.,
Inc. (N.D. Cal. 2014) 3:13-cv-03826-EMC,
Dkt. 330, ¶¶ 15-17.) Plaintiffs alleged that
the company represented to customers
that tips were included with their fares,
but that the company kept at least a por-
tion of those tips, in violation of Labor
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The statute’s reference to tips that
have been provided to an employee or
“employees,” plural, contemplates that
customers may have intended their gra-
tuity for more than just one person. (See
Leighton at p. 1069.) “The average diner
has little or no idea and does not really
care who benefits from the gratuity he
leaves, as long as the employer does not
pocket it, because he rewards for good
service no matter which one of the
employees directly servicing the table
renders it.” (Leighton at p. 1069.) “It is
simply not possible to devise a system
that works with mathematical precision
and Solomonic justice in each one of the
millions of transactions that take place
every day.” (Budrow at p. 882.) 
• Why pool tips?

Tip pooling promotes efficient serv-
ice and good relations among service
employees. (Leighton at p. 1071.)
“Tipping out is an acknowledgment of
the truth of food service, which is that,
from top to bottom, a restaurant staff is a
team.” (http://www.chowhound.com/food-
news/108058/after-batali-bust-arguments-
for-and-against-tipping-out/)

Tip pooling vs. unlawful tip
skimming

Unlawful tip skimming occurs when
employers or their agents participate in a
tip pool or keep any portion of a tip that
a customer leaves for non-management
employees. (Lab. Code, § 351.)
Tip skimming is a pervasive problem

In 2012, celebrity chef Mario Batali
and restauranteur Joe Bastianich paid
$5.25 million to settle a tip skimming
class action filed in U.S. District Court
for the Southern District of New York.
(http://dinersjournal.blogs.nytimes.com/
2012/03/07/mario-batali-agrees-to-5-25-
million-settlement-over-employee-
tips/?ref=nyregion&_r=1) The defen-
dants allegedly deducted about 4 to 5
percent of nightly wine sales from the tip
pool and kept it for themselves. (Ibid.)
They allegedly attempted to excuse their
tip skimming by complaining that it cov-
ered some costs of doing business, like
broken glassware. (Ibid.) However, at a
staff meeting, an executive “refused to

justify the policy and said it was not
going to change.” (Ibid.) Evidence 
supporting the unlawful tip skimming
included a spreadsheet that allocated 
the tip pool. (Ibid.) 

In 2014, a Philadelphia-area restau-
rant chain that allegedly skimmed tips
paid over $8.5 million to settle claims
filed on behalf of about 1,250 workers
(an average of about $6,800 per employ-
ee). (http://www.metro.us/local/chickie-s-
and-pete-s-will-pay-employees-6-8m-
for-tip-skimming-scam/tmWnbt-
926bTpkiyOASE/.) The defendant also
allegedly required employees to buy their
own vacuums to clean their work areas,
even though restaurants must cover their
own costs of doing business. (Id.; Lab.
Code, § 2802.) 

In fall 2015, a complaint was filed
against Donald Trump in a New York
state court that alleged the Trump
Organization kept the 22 percent 
service charge added to catering costs
at the Trump SoHo hotel. (https://
www.dnainfo.com/new-york/20160307/
soho/trump-soho-hotel-stiffed-caterers-
out-of-tips-lawsuit-charges.) The com-
plaint alleged that reasonable customers
would have assumed that the charge was
a gratuity for waitstaff, because the menu
or bill did not clearly disclose that man-
agement kept some or all of the service
charge (as required under New York law).
(http://www.grubstreet.com/2016/03/
donald-trump-sued-tips.html.) 

Incorrect tip calculations happen
even when automated systems are in
place that purportedly calculate tips
accurately for waitstaff. The Olive
Garden recently implemented an auto-
mated ordering system using tablet com-
puters. (http://finance.yahoo.com/news/
olive-garden-servers-getting-shorted-
162716202.html.) When some customers
added a tip of, e.g., 20 percent, the soft-
ware calculated a tip of only about 15
percent. (Ibid.) The Olive Garden
“moved immediately” to address this
problem upon receiving notice of it.
(Ibid.) While management apparently did
not skim the missing five percent of the
bill, it would probably not be difficult to
make this happen.

Tip skimming also affects tipped
workers beyond the restaurant business.
In August 2015, an exotic dancer in
Philadelphia filed a class-action claim
alleging, inter alia, that managers took a
percentage of her tips and required her
to work off the clock. (http://www.philly-
mag.com/news/2015/08/25/delilahs-
den-lawsuit-carlee-costello/.)
Employers must cover costs of doing
business

An employer must cover the costs of
doing business and cannot shift them to
the employees. California employers can-
not deduct the cost of credit card pro-
cessing fees from tips left on credit cards.
(Lab.Code, § 351.) 
Tips cannot be credited against minimum
wage

Although some states allow an
employer to credit employee tips against
the amount required to pay for the mini-
mum wage, California proscribes this
practice. (Lab. Code, § 351; Leighton at p.
1068.) California requires paying restau-
rant workers the same minimum wage as
in other industries, and the legislature
intended that only employees should
benefit from customers’ tips. (California
Minimum Wage Order MW-2014;
(Henning v. Industrial Welfare Com. (1988)
46 Cal.3d 1262, 1278 [“Henning”].) 

Just as in other industries, restau-
rants cannot hire employees to work only
for tips or contract to pay employees less
than the minimum wage. (California
Minimum Wage Order MW-2014;
Leighton at p. 1068.) 
Employer cannot share in employees’
tips

In Jameson, a restaurant required
servers to share 10 percent of their tips
with a floor manager who had authority
to hire and control employees. (Jameson
v. Five Feet Restaurant, Inc. (2003) 107
Cal.App.4th 138, 141-142, 144
[“Jameson”].) Acknowledging that Leighton
generally supported tip pooling for
workers who served patrons, the Jameson
court noted specifically that “an employ-
er or agent” who hires, supervises,
directs, or controls employees could not
share any portion of an employee’s tip.
(Jameson at p. 141.) The court reasoned
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BY EDUARD MELESHINSKY

It is no secret that the discovery
process in an employment case, as in
many other contexts, frequently devolves
into a long, drawn-out slog – the more so
if an employee’s claim is clearly meritori-
ous and evidence supporting their strong
claim resides exclusively with the employ-
er. Corporate defendants, well aware of
the inevitable information asymmetry,
deploy an array of tricks to obscure,
delay, limit, and thwart the production of
documents or information necessary to
prove an employee’s claim. One of the
most insidious obstructionist tactics is
bad-faith assertion of the attorney-client
privilege (ACP). This article explores how
to overcome the common methods by
which employers misuse the ACP in the
employment litigation context. 

As a quick refresher, the ACP is an
evidentiary privilege that may be used to
prohibit the disclosure of documents or
information if such documents or infor-
mation meet four requirements: 
1) a communication1, 
2) made between an attorney and a client, 
3) that is made in confidence, and 
4) made for the purpose of seeking,
obtaining, or delivering legal advice.2

The burden is on the party asserting
the privilege to establish “the preliminary
facts necessary to support its exercise.”3

However, unlike some privileges, which the
court may order disclosed for in camera
review to prove or disprove the “prelimi-
nary facts”4 of the privilege, a California
court or a federal district court sitting in
diversity over California state-based claims
cannot order the production of documents
or information that a party claims is cov-
ered by the ACP in order to rule on
whether the documents or information
are actually covered by the ACP.5 A federal

district court not sitting in diversity, while
authorized to compel the production of
materials claimed to be covered by the
attorney-client privilege under certain
circumstances6, likely will be reluctant to
do so for public policy reasons (at least in
the first instance). 

Accordingly, you have three options
to defeat a claim of ACP: (1) show that
defendant did not establish the “prelimi-
nary facts” of the ACP without reviewing
the privileged material, (2) demonstrate
that the ACP was waived, and (3) argue
that an exception to the assertion of the
ACP applies. All three of these strategies
rely principally on first obtaining a privi-
lege log from defendant.

Obtaining a privilege log is key

Reviewing a defendant’s privilege
log is not a glamorous task. But, a dutiful
review of the privilege log7 is critical to
getting ultimately the evidence you need
to prove your case, and more specifically,
to establish the ACP does not apply, any
privilege was waived, and/or an exception
to the ACP applies. 

Neither the CCP8 nor the FRCP9

requires a party to produce a privilege
log every time a party withholds docu-
ments or information on account of priv-
ilege. However, both sets of rules require
the party claiming the ACP to “provide
sufficient factual information for other
parties to evaluate the merits of that
claim,”10 and if the ACP is asserted over a
broad class of documents, a privilege log
becomes the only practical way of satisfy-
ing this requirement. 

The purpose of the privilege log,
ultimately, is to “permit a judicial evalua-
tion of the claim of privilege” without
requiring disclosure of the underlying
documents. (Best Products, Inc. v. Superior
Court (2004) 119 Cal.App.4th 1181,

1188-89.) So, what does a judge need to
see in the privilege log to determine if
the privilege applies, if the privilege has
been waived, or an exception applies? 

Federal and California state courts
typically order the holder of the privilege
to provide the following information in a
good-faith privilege log11:
• Identity and role of senders and recipi-
ents of purportedly privileged docu-
ment/information;
• Description of each document/informa-
tion withheld or redacted;
• The specific ground for withholding
each document/information, e.g., ACP,
work-product, constitutional right of
privacy, etc.

If defendant fails to produce a
privilege log after making a claim of
privilege, then you should immediately
send a meet and confer letter demand-
ing one. Do not agree to any privilege
log that lacks one of the three require-
ments above. At the same time, do your
best to obtain a privilege log of some
kind informally. Otherwise, when you
bring your motion to compel produc-
tion of documents, the court likely will
only order defendant to produce a
privilege log. However, if you already
have a deficient privilege log in hand,
then you can move to compel further
responses, thereby potentially saving
on needless motion practice and reduc-
ing delay created by defendant’s
obstructionism. 

Moreover, a deficient privilege log,
produced after a court order compelling
a sufficient privilege log, provides you
with grounds to request monetary sanc-
tions, issue sanctions, evidentiary sanc-
tions, or terminating sanctions.12

After you obtain an adequate privi-
lege log, determine whether the ACP
applies in the first instance. 
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Code section 351. (O’Connor v. Uber Techs.,
Inc. (N.D. Cal. 2014) 3:13-cv-03826-EMC,
Dkt. 330, ¶¶ 15-17.) 

The O’Connor plaintiffs pleaded
this claim as a violation of Business &
Professions Code section 17200. (Id. at ¶
34.) On April 21, 2016, the parties filed a
motion for preliminary approval of a
proposed $84 million-plus settlement
that includes compensation for skimmed
tips. (O’Connor v. Uber Techs., Inc. (N.D.
Cal. 2014) 3:13-cv-03826-EMC, Dkt. 519-
6, ¶ 102(a).) (N.b., as of the date of sub-
mitting this article, the lead plaintiff
has now apparently expressed concerns
with the terms of the settlement.
http://www.law360.com/classaction/
articles/796793?nl_pk=f777a7b6-a9e2-
48e1-a9c5-5d4da88a75a6&utm_
source=newsletter&utm_medium=email
&utm_campaign=classaction.)
• Criminal prosecution or conversion

Tip skimming is a misdemeanor that
is punishable by a fine of $1,000 or up to
a 60-day sentence. (Lab. Code, § 354.)
Potential clients may also consider a con-
version claim for tip skimming.

Retaliation for adverse
action following report of
tip skimming

A cause of action for retaliation will
likely lie against an employer who takes
adverse employment action against an
employee who complains about tip skim-
ming. (See Lab. Code, § 98.6(a).)
Although few retaliation claims make
headlines, there is strength in numbers.
In May 2013, about half of the waitstaff
at a prominent Philadelphia sushi restau-
rant walked off the job to protest tip
skimming. (www.grubstreet.com/2013/
05/fat-salmon-workers-go-on-strike.html.)
The restaurant owner allegedly retaliated
against the complaining employees by
reducing their hours. (Ibid.) The restau-
rant settled its tip skimming claims for
an average of $8,000 per employee.
(www.newsworks.org/index.php/local/
philadelphia/62508-suit-over-skimmed-
tips-at-philly-restaurant-ends-in-40000-
settlement.) 

Many food industry workers live on
hard-earned tips. Tip-skimming class

actions can help restaurant owners and
managers learn there is no free lunch.

Steven A. Kronenberg is
an attorney with The Veen
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ularly those who have suf-
fered food-related injuries
and damages), protects con-

sumers (through class-action claims arising
from food fraud, false advertising, and defec-
tive products) and safeguards employees’ rights
(including restaurant staff and food process-
ing workers). He has more than a decade of
experience litigating complex matters from
their inception through trial and appeal. 
He founded the Food Law Practice Group 
at his former defense firm and publishes 
articles on these issues in trade journals and
foodlawblog.com. For more information, visit
www.veenfirm.com.
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When elements of ACP are not met
As a threshold matter, only “commu-

nications” to an attorney or at the direction
of an attorney are covered by the ACP. A
party cannot cloak the underlying factual
matter of a communication to an attor-
ney in privilege merely because it was
transmitted to an attorney after the fact.13

For example, just because an attorney at
some point reviewed a policy governing a
witness’s job duties does not enable an
employer to preclude that witness from
testifying as to how he regularly does his
job in defendant’s employ.14 Similarly, the
time, date, and general nature of legal
representation are not protected by the
ACP, because such information is not a
communication.15 Examine the privilege
log for any similar withheld documents,
and also record each instance such infor-
mation is shielded during deposition on
the basis of ACP. 

Next, examine the privilege log for
the recipients and senders of the pur-
portedly privileged documents and note
any communications between non-attor-
neys that are claimed to be covered by
the ACP. Unless there is information pro-
vided in the log explaining why a com-
munication between two non-attorneys
falls under the ACP, e.g., the non-
attorneys are transmitting information
between each other at the direction of an
attorney, the privilege holder has failed
to establish that the communication is
covered by the ACP.16

Some corporate and government
defendants, knowing that courts either
cannot or are hesitant to compel disclo-
sure of documents or information pur-
portedly covered by the ACP, copy legal
counsel on routine e-mails and communi-
cations as a general policy, thereby blur-
ring the line between which communica-
tions and documents are for the purpose
of seeking, obtaining, or delivering legal
advice as opposed to solely for a business
purpose, such as negotiating a deal. As
one court observed, in a dispute about
whether to compel disclosure of commu-
nications by an attorney hired to engage
in collective bargaining, extending the
ACP to routine business communications
such as these “unfairly reward[s] those

organizations able to hire attorneys as
their negotiators because their communi-
cations concerning pending negotiations
would be protected, whereas the commu-
nications of organizations with lay nego-
tiators would not receive protection.”17

To deal with these types of commu-
nications where the purpose of the com-
munication is obscured, both federal and
California state courts have adopted a
“primary” or “dominant” purpose test to
determine whether a communication
purportedly covered by the ACP actually
satisfies the “preliminary facts” necessary
to establish the ACP.18 For example, if an
attorney is hired to perform a task that
could be performed by a non-attorney,
e.g., handling labor negotiations, and no
legal analysis is performed by the attor-
ney, then the ACP is inapplicable.19

Accordingly, develop a factual record
to show that the attorney – who should be
identified in the privilege log – was hired
as a negotiator, trustee, etc., rather than
someone that provides legal advice. For
example, use the descriptions of the with-
held documents to argue that the docu-
ments sent are not for the purpose of
legal representation. Analyze the
To:/From: lines to see if the attorney is
actually responding to any e-mails, or is
merely being copied on emails by non-
attorneys. If redacted e-mails were pro-
duced, then identify if different versions
of the e-mail chain were produced – some
versions of the e-mail chain may have less
redaction than others, thereby revealing
the lack of any legal advice sought or pro-
vided. In addition, in depositions, ask
about any practice or policy of copying
legal counsel as a matter of course on all
communications. These are only some of
the ways by which you might be able to
establish that the dominant purpose of a
relationship between two individuals is 
not attorney-client or protected by the
ACP.

Once you have completed your analy-
sis of the privilege log, relevant discovery,
and your own investigation file, you must
decide whether you are convinced that the
relevant documents are covered by the
ACP. If it appears that the documents 
you seek are legitimately covered by the

ACP, at least initially, do not despair. 
The privilege might still have been
waived, or an exception might apply.

If the privilege log checks out,
consider waiver

Even if the “preliminary facts” estab-
lishing the ACP have been met, you
should determine if the ACP has been
waived for a particular document or com-
munication. A party can waive the ACP
in a variety of ways, but the essence of
waiver is that a party has explicitly or
implicitly consented to the disclosure
of the purportedly privileged document
or information.20 Examples include:
• Allowing a non-represented third party
to be present at a meeting or to be
copied on correspondence between a
client and an attorney, unless the third
party is reasonably necessary to the rep-
resentation;21

• Copying individuals on purportedly
privileged communications who did not
need to know the information, including
employees within the defendant entity;22

• Failing to object timely to a request for
privileged documents or information,
including at the administrative exhaus-
tion phase;23

• Failing to file a motion to strike plead-
ings if the purportedly privileged infor-
mation or documents appear in your
complaint;24

• Putting the contents of the privileged
documents at issue in the case;25 and
• The privilege holder asking about 
the contents of the privilege documents/
information at your client’s deposition.26

Each of these examples, while not
exhaustive of the many ways a party can
waive the ACP, are grounds to assert that
the purportedly privileged material must
be produced even if the “preliminary
facts” of the ACP are met. 

Does an exception to the ACP
apply?

Even if you are satisfied that a with-
held or redacted communication satisfies
the “preliminary facts” of the ACP, 
and no waiver argument is apparent 
from your review of the privilege log, 
discovery produced to date, and your
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own investigation of the case, you should
still consider whether an exception to the
ACP applies. Several exceptions to the
ACP bear reviewing for applicability to
your particular case, e.g., the crime-fraud
exception to the ACP.27

Ask for sanctions for privilege
abuse

The California Code of Civil
Procedure provides a statutory basis for
requesting sanctions28 on account of “mis-
uses of the discovery process,”29 including
“[m]aking, without substantial justifica-
tion, an unmeritorious objection to dis-
covery.” This includes meritless objec-
tions based on the purported applicabili-
ty of the ACP.30

Because courts reserve issue and ter-
minating sanctions for repeated discovery
misuse and/or disobedience with prior

court orders, it is vital to keep pushing
for supplementary privilege logs and
declarations as to the basis of the ACP.
Give the court an adequate record to
fashion the stringent remedies you are
seeking.

Conclusion

Clients need to be able to speak
frankly and openly with their attorneys,
but that should not be a blank check for
defendants to cover up wrongdoing. With
these tips in mind, we encourage you to
continue the struggle to realize dignity in
the workplace – by overcoming one
bogus privilege objection at a time.

Eduard Meleshinsky is an associate at
Bryan Schwartz Law, where he focuses on
employment discrimination, disability accom-
modation, whistleblower retaliation, and wage

and hour claims. During
and immediately after grad-
uation from Berkeley Law,
Mr. Meleshinsky was a 
fellow or intern with the
Lawyers’ Committee for
Civil Rights of the San
Francisco Bay Area, Legal
Aid Society-Employment

Law Center’s Workers’ Rights Clinic,
and East Bay Community Law Center’s
Neighborhood Justice Clinic, and externed
with the Honorable Judge Lucy H. Koh of the
United States District Court for the Northern
District of California.

Endnotes:

Go to www.PlaintiffMagazine.com to
find this article in its entirety, including
endnotes.
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Hiding Behind Privilege, continued from Previous Page

Orthopedic Expert Witness
Dr. Steven R. Graboff, M.D.

• Orthopedic medical-legal consultation
• Medical exam of client
• Review of medical records and radiologic 

studies
• Expert testimony at mediation, arbitration

and trial
• Flexible schedule for medical exams, 

meetings, depositions and telephone 
conferences

Dr. Graboff is a board-certified orthopedic surgeon and
forensic-medicine specialist offering:

Unparalleled experience:
Supporting the Medical Legal Community for Over 20 Years

(714) 843-0019
DrGraboff@gmail.com •  www.DrGraboff.com •  Huntington Beach, CA 
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Meleshinsky
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The text and purposes underlying
section 340.5 instead required the Court to
draw a distinction between the profession-
al obligations of hospitals in the rendering
of medical care to their patients and the
obligations hospitals have, simply by virtue
of operating facilities open to the public,
to maintain their premises in a manner
that preserves the well-being and safety of
all users. The Court adopted the following
rule:

Whether negligence in maintaining
hospital equipment or premises qualifies
as professional negligence depends on
the nature of the relationship between
the equipment or premises in question
and the provision of medical care to the
plaintiff. A hospital’s negligent failure to
maintain equipment that is necessary or
otherwise integrally related to the med-
ical treatment and diagnosis of the
patient implicates a duty that the hospital
owes to a patient by virtue of being a
health-care provider. Thus, if the act or
omission that led to the plaintiff ’s
injuries was negligence in the mainte-
nance of equipment that, under the pre-
vailing standard of care, was reasonably
required to treat or accommodate a phys-
ical or mental condition of the patient,
the plaintiff ’s claim is one of professional
negligence under section 340.5. 
The Court limited its holding to a

degree, by noting, “But section 340.5 does
not extend to negligence in the mainte-
nance of equipment and premises that are
merely convenient for, or incidental to, the
provision of medical care to a patient.”
Examples could include “numerous items
of furniture and equipment – tables, televi-
sions, toilets, and so on – that are provided
primarily for the comfort and convenience
of patients and visitors, but generally play
no part in the patient’s medical diagnosis
or treatment.” 

Short(er) takes:

Specific enforcement of settlement 
agreements under Code Civ. Proc., §
664.4; conditions precedent; Medicare
liens: Karpinski v. Smitty’s Bar, Inc. (2016)
246 Cal.App.4th 456 (1st Dist., Div. 2.) 

Karpinski sued Smitty’s Bar for negli-
gently allowing two intoxicated patrons to

stay in the bar and assault him. During a
mediation, Karpinski and Smitty’s agreed
to settle his claim for $40,000. Karpinski
later signed a formal written settlement
agreement, which provided that Karpinksi
would satisfy any outstanding liens.
Smitty’s refused to pay until Karpinski
actually satisfied the liens. He filed a
motion to enforce the agreement under
section 664.4, which the trial court grant-
ed. Affirmed.

Nothing in the settlement agreement
demonstrates the existence of a condition
precedent to payment of the $40,000 to
Karpinski. Rather, the agreement states
that Karpinski will satisfy all liens and
indemnify Smitty’s, its attorneys, and its
insurer with respect to any claim arising
under a lien or other obligation. There is
no provision that either expressly states or
implies that Karpinski must satisfy the
liens before receipt of the settlement pro-
ceeds. The Court held that “public policy
does not preclude a court from enforcing a
settlement that does not include Medicare
as a co-payee on a settlement check where
the plaintiff signed a release acknowledg-
ing his responsibility to pay any Medicare
claim and/or agreeing to indemnify the
released parties.” If Smitty’s and its insurer
were so concerned about their potential
liability to Medicare, they could have
negotiated for inclusion of terms in the
settlement agreement requiring either
Karpinski’s payment of these obligations
as a precondition to receipt of the settle-
ment proceeds or inclusion of Medicare as
a payee on the settlement check. Smitty’s
and its insurer did neither of these things,
and must therefore comply with the terms
of the agreement as written. 

Attorney’s fee applications; in 
camera inspection of timesheets; due
process: Yamada v. Nobel Biocare (9th Cir.
2016) __ F.3d __. 

Yamada, a dentist, filed a class action
against Nobel alleging that its dental
implants were defective. The case settled,
and Yamada’s counsel filed a motion for
attorney’s fees, which was granted, award-
ing $4.1 million in fees. At the hearing,
the district judge noted that the time
records provided by counsel were not suffi-
cient to allow the court to make an award.
The court allowed counsel to submit

unredacted timesheets for in camera review,
finding that this would be more efficient
than hearing disputes over what material
was privileged and should be redacted.
Reversed.

A party opposing an attorney’s fee
request has a due process right to see the
timesheets on which the court relies in
making a fee award. The district court’s
failure to make the timesheets available to
Nobel was an abuse of discretion. 

      Code Civ. Proc. § 998; valid and
invalid § 998 demands: Sanford v. Rasnick
(2016) __ Cal.App.4th ___ (1st Dist., Div.
2.) 

Sanford was injured in a motorcycle
collision with a car driven by Rasnick.
Before trial, Rasnick made a § 998 offer
for $130,000. The offer included a
requirement that Sanford execute and
transmit “a written settlement agreement
and general release.” Sanford declined the
offer, went to trial and recovered less than
$130,000. The trial court held that the §
998 offer was valid, and awarded expert
fees as part of Rasnick’s costs. Sanford
appealed. Reversed.

None of the terms of the required
“settlement agreement” were set forth in
the offer, or ever communicated to
Sanford while the offer was open. While
the law allows a defendant to require a set-
tling plaintiff to execute a “release,” a
release is not the same as a “settlement
agreement.” The terms of a settlement
agreement can require considerable nego-
tiation. Because the offer required Sanford
to agree to a “settlement agreement” with-
out knowing what terms it would include,
it was not a valid offer for the purposes of
shifting costs under § 998.

Jeffrey I. Ehrlich is the
principal of the Ehrlich Law
Firm, with offices in Encino
and Claremont, California. He
is a cum laude graduate of the
Harvard Law School, a certi-
fied appellate specialist by the
California Board of Legal
Specialization, and a member

of the CAALA Board of Governors. He is the
editor-in-chief of Advocate magazine and a
two-time winner of the CAALA Appellate
Lawyer of the Year award.

BY JEFFREY I. EHRLICH

Flores v. Presbyterian
Intercommunity Hospital 
(2016) __ Cal.4th __ (Cal. Supreme)

Who needs to know about this case:
Lawyers bringing personal-injury claims
against health-care providers subject to
MICRA.

Why it’s important: Holds that 
negligence in the use and maintenance 
of equipment used to implement a doc-
tor’s order concerning medical treatment
constitutes “professional negligence”
under MICRA and is therefore subject to
the MICRA statute of limitations (and all
other MICRA provisions). 

Synopsis: Flores was a patient at
Presbyterian Intercommunity Hospital
(PIH Health). While attempting to get up
from her hospital bed, the latch on the
bedrail failed and the rail collapsed, caus-
ing her to fall to the floor. Just under two
years later, she filed suit against PIH
Health, alleging claims for general negli-
gence and premises liability. She alleged
that defendant had “failed to use reason-
able care in maintaining [its] premises,”

“failed to take reasonable precautions to
discover and make safe a dangerous condi-
tion on the premises,” and “failed to give
Plaintiff a reasonable and adequate warning
of a dangerous condition so Plaintiff could
have avoided foreseeable harm.” Flores
claimed she suffered injury as a result. The
trial court sustained PIH Healths’ demurrer
without leave to amend, as barred by the
one-year MICRA statute of limitations,
Code Civ. Proc., § 340.5. The Court of
Appeal reversed, holding that PIH Health’s
alleged failure to use reasonable care in
maintaining its premises and its alleged
failure to take reasonable precautions to
make a dangerous condition safe “sounds in
ordinary negligence because the negligence
did not occur in the rendering of profes-
sional services.” The Supreme Court grant-
ed review and reversed.

The Court acknowledged that, “our
courts have long recognized the dividing
line between ordinary negligence and pro-
fessional malpractice may at times be diffi-
cult to place,” and that the Courts of
Appeal had drawn it differently in cases
involving in cases involving alleged 
negligence in the use or maintenance 
of hospital equipment or premises. 

The Court noted that section 340.5 is
not limited to cases involving “those spe-
cific tasks that require advanced medical
skills and training.” It observed that a
medical professional or other hospital staff
member may commit a negligent act in
rendering medical care, thereby causing a
patient’s injury, even where no particular
medical skills were required to complete
the task at hand. For example, a hospital’s
negligent failure to prevent a patient from
becoming separated from an oxygen venti-
lator, for example, occurs in the “render-
ing of professional services,” regardless of
whether it becomes disconnected because
of an ill-considered decision by a doctor or
being bumped by a janitor’s broom.

The Court rejected, however, the hos-
pital’s proposed rule that “professional neg-
ligence” occurs whenever the negligent act
violates a state licensing requirement (such
as the requirement to keep a hospital prem-
ises in good repair.) This approach would
transform section 340.5’s special rule for
professional negligence – i.e., negligence in
the rendering of medical care to patients –
into an all-purpose rule covering essentially
every form of ordinary negligence that hap-
pens to occur on hospital property.

* California Board of Legal Specialization

Choosing the right appellate lawyer
can be the most important decision
a trial lawyer makes. 

       
          

      

           
      

      

       

The Trial Lawyer’s Appellate Firm

818-905-3970
www.ehrlichfirm.com

16130 Ventura Boulevard
Suite 610  •  Encino, CA 91436 

Certified Appellate Specialist*; Harvard Law School, cum laude

Over 65 published appellate opinions — including cases in the 
U.S. Supreme Court and California Supreme Court

Ehrlich is a co-author of Croskey, Heeseman, Ehrlich & Klee, 
California Practice Guide – Insurance Litigation (Rutter 2016)
and featured speaker on Insurance and Appellate litigation

Two-time CAALA Appellate Lawyer of the Year 

•
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Flores v. Presbyterian — Negligent use/maintenance of
certain medical equipment is subject to MICRA limitations
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BY MILES B. COOPER

It arrived in one of those big space-age tear-
proof fabric envelopes. Thick enough to require
two-hole prongs at the top instead of staples.
And a title that made the lawyer sigh deeply and
think, “Well, there goes a month of my life.” Yay.
The motion for summary judgment.

Expect us

One of the best ways to oppose summary judgment is to
know it is coming before it arrives. Employment case or con-
struction site injury? Novel legal theory? Probably going to face
the summary judgment crucible. Take this into account when
developing the case plan. Getting out in front of the issue helps.

Jury instructions

Not to sound like a broken record after last month’s column,
but grab the jury instructions. They are typically the best proof
outline. Determine where the triable issues of material fact are like-
ly to reside. The triable issues and the facts are what carry the day.

Identify and fill holes

Reviewing the motion, the jury instructions, and the file
helps identify what evidence needs to be gathered. The summa-
ry judgment opposition window in California looks big but time
passes quickly. If one still needs written discovery before any
depositions, the window passes quickly indeed. Immediately
send out discovery to fill any evidentiary holes. Stay on the
scheduling if there are any problems. Do this in a written format
– friendly emails are fine. If one needs a 437c(h) continuance,
attached written efforts are harder to dispute than a declaration
about the number of phone calls.

Start with the separate statement: facts and
story win the day

Time to actually start writing. Where to start? Create the
separate statement. Then go through the file and put every con-
ceivably useful factoid in the statement. Start with the deposi-
tions. Go through each one, beginning to end, transferring fac-
toids into the separate statement. Deposition summaries can
speed the process. They make it easy to cut and paste into the
separate statement. Pin cite it later. Baby step the factoids – they
shouldn’t contain more than one or two issues per factoid nor
should they be longer than three sentences. 

Don’t forget documents and photographs. Long ago I read
about a lawyer who thinks, “What if I only had this one piece of
evidence to win my case? How do I squeeze every useful nugget
out of this piece of evidence?” Be creative with the material. The
small print and boilerplate in documents sometimes contain gems.

As the chronology develops, use signposts. This small 
fact-gathering approach yields hundreds of facts. Bold headers
every 10-20 facts help guide the narrative. This is a story, after
all, about an awful event. Judges are not thinking machines.

Their decisions can be influenced by emotion even if they wear
black robes. The signposts will then become the subheader sec-
tions in the points and authorities.

After all the factoids are in, re-read it and strip the extrane-
ous material. Once the separate statement is done (and by done,
I mean really done – set aside, re-read, edited, and done), give 
it to someone to double-check every fact and citation. The goal
is perfection in pin citation and no stretching. Lose credibility
with the court’s research attorney and lose the motion. If your
reviewer thinks any of the factoids are stretching the testimony,
dial the factoid back.

Points on points and authorities

Once the separate statement is done, so is the statement of
facts for the points and authorities. Cut and paste the facts.
Every 3 to 5 sentences, insert a citation (Smith’s Disputed and
undisputed Facts “SDF” 15-19.) Pare down the facts if the con-
tent is too robust. Just because it is in the separate statement
does not mean it has to be in the points and authorities. The
signposts become the subheaders. The subheaders, in the table
of contents, should tell a complete story.

Consider using a table for the legal analysis section. If a cite
has the key elements for your case, a table listing the element in
one column and your facts supporting that element in another
makes the court’s job easy. Easy is good. It can also shorten the
discussion. Remember that the page limit is a maximum – it is
not essential to fill every page.

The final push

Editing and document assembly always take longer than
expected. A separate statement’s heavy formatting makes it
crash-prone. Leave at least two buffer days before the filing
deadline for assembly and the unexpected.

There’s a good chance the separately-bound evidence will
be thick. Don’t forget the two-inch rule. Clerks won’t accept
items thicker than two inches. Bind it in more than one volume
if necessary. 

Outro

Back to our summary-judgment-opposing lawyer. Some
months after it arrived, the judge ruled on and denied the
motion. On to trial. The lawyer, with the defense’s summary
judgment assistance, teed the case up for trial. And when the
defense recognized this, the defense’s settlement outreach 
started in earnest.

Miles B. Cooper is a partner at Emison Hullverson LLP.
He represents people with personal injury and wrongful death cases. 
In addition to litigating his own cases, he associates in as trial counsel
and consults on trial matters. He has served as lead counsel, co-counsel,
second seat, and schlepper over his career, and is a member of the
American Board of Trial Advocates. Cooper’s interests beyond litigation
include trial presentation technologies and bicycling (although not at the
same time). 
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Don’t throw me in the briar patch!
Opposing summary judgment helps ready a case for trial

Cooper

 

 

 
 

 

 

 
 

 
 
 

 

BEHIND TH  
MEET TH  

 

 

 
 

 

 

 
 

 
 
 

 

HEADLIN HE 
WYER  LAW   HE 

 

 

 
 

 

 

 
 

 
 
 

 

  vember 21, 2014

 LLION DEAL
Abuse  te Sex 

NES
RS 

   March 15, 2013

ictimsV buse 
ith    tlement W

 Archdiocese 

 station Case
elfair    lion in Te

 

 

 
 

 

 

 
 

 
 
 

 

 

 

 
 

 

 

 
 

 
 
 

 

imes - November 21, 2014Angeles Ti     Los 

ith $139-MILLION DEALCase W
L.A.U.S.D Ends Miramonte Sex 

Sex Abuse 
Reaches $10 Million Settlement W

Catholic Archdiocese s L.A.’

 

 

 
 

 

 

 
 

 
 
 

 

 

 

 
 

 

 

 
 

 
 
 

 

Elementary T
L.A.U.S.D to Pay $5 Million in T

 

 

 
 

 

 

 
 

 
 
 

 

abc News - March 15, 2013

Sex Abuse 

eacher Molestation Casentary Te   
.U.S.D to Pay $5 Million in T

L  A l      

 

 

 
 

 

 

 
 

 
 
 

 

s leading sexual abuse and harassment plaintifnia’Califor
ince William FinaldiJohn C. Manly and V

ough innovative and calculated litigation. thr
alone. This is because we achieve landmark r

neys in 2014-2015 eferring attor$25,000,000.00 to r
Manly Stewart & Finaldi is paying mor

 

 

 
 

 

 

 
 

 
 
 

 

  di

      mo
eys   

      la  
    litigation. 

      intif

 

 

 
 

 

 

 
 

 
 
 

 

 

 

 
 

 

 

 
 

 
 
 

 
of your potential or pending case. 

Gi    ll r

a thoughtful and r
ovide  e will prW

eferral of your sex abuse case. r
eGive us a call r

 

 

 
 

 

 

 
 

 
 
 

 
  al or pending case. 

di  i l 

easoned evaluation   nd r
ee-of-charge, e, fr

   sex abuse case. 
ding potential egar

 

 

 
 

 

 

 
 

 
 
 

  tion 

 

 

 
 

 

 

 
 

 
 
 

 

 

 

 
 

 

 

 
 

 
 
 

 

 

 

 
 

 

 

 
 

 
 
 

 

BEST

Call 1-877-434-8682
.manlystewart.comeferral@manlystewart.com  |  wwwr

ve. Ste. 800, Irvine, CA 92612on Karman A  Ave. Ste. 800, Irvine, CA 9261219100 V Von Karman A

Y CASE TO THE VER   RY SEX ABUSE OUR REFER Y YOUR 
AIDGENEROUS REFERRAL FEES P   PAID



(800) 262-7576
www.scarlettlawgroup.com
536 Pacific Avenue
San Francisco, CA 94133

Randall H. Scarlett, Esq.

Where you refer catastrophic cases may be the
single most important decision you make for your client.
Whether it’s cases involving traumatic brain injury, spinal-cord injury
or other catastrophic personal injury and wrongful-death cases,
the Scarlett Law Group will ensure results above and beyond
those that can be obtained by other firms.

We are pleased to pay referral fees
in accordance with State Bar rules.

49.1 million — Traumatic brain injury caused by cross centerline
big-rig trucking collision

22.8 million — Traumatic brain injury caused by tour bus collision
with pedestrian

26 million — Permanent brain injury caused by failure to diagnose
H-Flu meningitis

18.6 million — Wrongful death, multiple impact, road defect

13 million — Permanent brain injury caused by failure to diagnose meningitis
in a year-old child

11 million — Traumatic brain injury caused by dangerous roadway
and light rail vehicle collision with pedestrian

10.6 million — Traumatic brain injury caused by collision
with farm machinery.
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