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BY ARTEMIS H. MALEKPOUR

If you’ve got bicycle cases in your
“wheelhouse,” you know they’re tough.
And they’re tough for reasons similar to
what makes motorcycle cases tough: bik-
ers of any sort scare the heck out of the
driving public. Depending on where your
case is being tried, a majority, maybe
even the entirety, of your potential jury
pool will be made up of drivers. So it
becomes a big issue in your case.

We can hypothesize a variety of
other reasons why jurors don’t like bikes
or cyclists: jealousy, resentment, frustra-
tion, laziness, contempt for all things fit-
ness, or weirdness about men in tights.
But often, what’s driving a jury’s judg-
ment in a bicycle case is based more out
of worry than ill will.

There’s a lot of pressure when 
vehicle and bicycle are required to share
the road. Bikes can be difficult to see.
Navigating around a bicycle is risky (take
a chance, hold your breath, hit the gas

and pray nothing emerges around the
corner ahead as you move to overtake).
Alternatively, it can be stressful to trail a
bicycle, as it inevitably spawns a backlog
of impatient motorists cursing the lead
vehicle for not passing already. And two
wheels are not as steady as four, particu-
larly around potholes or a big stick. So
there’s an obligation on the cautious
driver to allow enough space in between
to brake or dodge in time, especially
when coming upon a group of riders.

Then there are the times when bikes
expect to be treated like cars, then do
very un-car-like things, like weave in
between traffic lanes or go against the
light to get ahead of the pack (placing
drivers back in the dilemma of risky pass
or turtle’s pace when the light turns
green). And if vehicle and bicycle 
face-off, it’s not really a fair fight.

So there’s a lot of angst your client
can create, simply by getting on a bike.
And it hangs overhead as the jury is
asked to decide who’s to blame when

someone on a bicycle is harmed. As we
tend to approach bicycle cases with an
“us against them” mentality, there’s a
perception of division and competing
interests right off the bat.

No way to begin a jury selection 

So the work you need to do in voir
dire becomes pretty critical. You must
learn all you can about those potential
jurors and what they’re bringing into the
courtroom to effectively exercise your
strikes. You must also establish a tone of
unity and community, so that the jury
you end up with recognizes the common
ground on which you stand. 

The danger of what the defendant
did could have harmed anyone. This
time, it just happened to be someone on
a bicycle. That’s how we want jurors to
see your case: ultimately, it’s not about a
bike, but an opportunity to protect the
community, your client included, from
the negligence of another.1
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First things first…we’ve got to weed
out those prospective jurors who will
never get there. That’s where voir dire
comes in.

Where do we begin?

Getting to know you,
Getting to know all about you.
Getting to like you,
Getting to hope you’ll like me.2

No matter how much time you have
in a jury selection, to the extent possible,
you want to engage your panel in a con-
versation that runs all the way through
voir dire. To develop that congenial
atmosphere, where jurors feel comfort-
able opening up, you’ve got to throw
them some softballs initially. Best way to
do that is to get them to tell you about
themselves. And for you to be interested. 

That last sentence is key, so it’s
worth repeating. Be interested in what
jurors have to say. Paying attention is
important to learning who these individ-
uals are when deciding if you can keep
them. But you also want them to see that
you’re listening, I mean, really listening,
and that you care. That’s the first step in
developing that bond of mutual respect
and understanding, and getting on the
same side. 

You want to find out about work. You
want to find out about home. And you
want to find out what they do to keep
busy – outside of work and home respon-
sibilities – and how they choose to spend
their free time. By wading into those top-
ics early on, you get to learn how active
your jurors are, and what they enjoy. You
also get an idea for the value they place
on those things in their lives, and “if you
could no longer do that, how much of a
loss would it be?” This provides much
needed insight about each juror, and it
also begins to lay down the foundation
for your damages case. For anyone who
expresses disinterest or indifference in,
well, anything, then what’s been lost or
made more difficult in your client’s world
probably won’t mean very much.

Here’s an example of this in action:
In a recent mock trial, the plaintiff ’s
attorney learned during voir dire that
one of the jurors played horseshoes in

his spare time. This was not just an occa-
sional hobby – the juror actually compet-
ed in a league. The plaintiff ’s attorney
then asked the juror how much of a loss
it would be if the juror could no longer
play horseshoes. The juror thought about
it, then shrugged his shoulders and said,
“Well, I mean, there’s not much to it, it’s
not like you need to run around, all I
need is one good hand…but if I couldn’t
do that, I guess I’d find something else
to do instead.”

Warning flag raised. Fortunately, a
mock trial format provided the benefit of
watching that same juror then deliberate
on damages. Any guess how that turned
out?

As anticipated, our horseshoes
friend put no value on what had been
taken away from the plaintiff as a result
of someone else’s negligence. Stuff hap-
pens. Get over it.

Seemingly benign small talk – what
do you like to do, and what if you could
not do it anymore – proved very telling,
and it got our juror talking. He schooled
the room on horseshoe competitions,
and he simultaneously educated us on
what type of juror he was going to be. 
So don’t hurry through what seems like
casual chatter or tedious formalities. It’s
in those moments where you could win
or lose your case.

Where do we go from here?

So you’ve spent time on pleasantries
(and hopefully learned a great deal).
Now that you’ve got your jurors warmed
up and ready to share, let’s get into the
meat of it.

We’re talking about jurors’ attitudes,
their experiences, concerns and biases.
And – oh yeah – bikes.

If they did not already reveal it in
phase one of getting to know them,
here’s where you want to ask: how many
of your jurors ride bicycles, and how
many take those bicycles out on the road
where there’s traffic. What about their
kids, or other family members?

What have their experiences been on
bicycles? What about others they know?

When they’re driving around, how
often do they encounter bicyclists?

When? And where? Now “tell us about
that.”

As you can see, we’re delving into
the liability portion of your case and the
areas that may trip you up. But before
you start asking about specifics, let your
jurors go wherever their minds go as they
talk about experiences they’ve had or
seen with bicycles. 

It’s not only what they talk about, but
how they talk about it. Do you sense frus-
tration or a dismissive attitude? Is there
some underlying trepidation or hostility
in what they’re saying? Dig deeper and
you’ll get a good idea of where they
stand on bicycles without even needing
to ask. But don’t worry, you still will ask. 

Once you’ve got the conversation
rolling, depending on your case, the hur-
dles you have, and how much time you’ve
got, there are a number of directions to go:

What have you seen bicyclists do
that’s dangerous? How common is it?

What have you seen vehicles do
around bicycles?

Some people feel drivers are too
careless around bicycles, that drivers
don’t pay enough attention. Others
feel drivers are okay around bicycles.
Which are you a little closer to?

What are the dangers when you’ve
got cars sharing the road with bicycles?
What else?

Who carries the greater responsibili-
ty in that relationship between car and
bike?

How many times have you seen bicy-
cles do something you would not do?
How many times do you see kids doing
things on bicycles you hope your kid
would never do?

What’s the angriest you’ve ever got-
ten at a bicycle rider (other than your
own child)? What about at a driver
when there was a bicycle around?

Some people believe that there are
some roads that bicycles should not be
on. Others believe bicycles have the right
to be anywhere. What do you think?

What do you worry about most when
your child rides a bicycle? What do you
expect your child to do? What do you
expect others to do?

Voir Dire, continued from Previous Page

See Voir Dire, Page 10
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Some people think that when bicy-
clists are around, a driver has to be
more careful and alert. Others think
no, that’s the bicyclist’s problem to pay
more attention. Which are you a little
closer to?

Some people believe we’d all be bet-
ter off if bicyclists did not share the
road, that there is no safe way to put
bicycles and cars on the road together,
so bicycles should just stay on side-
walks and bike paths. How do you feel? 

If there is no safe way to share the
road, what should be done?

What are your thoughts?

You want to be open to and accept-
ing of any answer a juror gives you. Does
some of it make you cringe when you’re
thinking about your case or your own
proclivity toward bicycles? Don’t let your
jurors see that. Embrace the “bad”
answer, because you want to hear it. And
you want to know more. And who else
feels that way.

If you spend any time talking with
people in general (which – as a trial
lawyer – I highly recommend you do),
you learn that sometimes there’s reluc-
tance in revealing how one personally
feels about something. Whether it’s a
concern for political correctness, need
for acceptance or a desire to avoid
embarrassment, there are certain topics
or situations where we’re far more willing
to give our true thoughts only when it’s
disguised as someone else’s opinion. 

For instance: “I personally feel that
candidate is an idiot…but I know others
who believe he’s the real deal for telling
it like it is.”

So, when you’re asking for jurors’
own thoughts about something, and you
suspect you might not be getting a
straight answer:

How do you think other people feel
about that?

Why do you think people don’t like
bicycles on the road? 

Do people you know consider having
bicycles sharing the road a good thing
for the community or bad?

We want to recognize and acknowl-
edge the risk and annoyances some,

maybe even all, of your jurors feel
towards bicycles on the roadway during
voir dire. Then, once you get into your
undermining section of opening,3 show –
where you can – how your client was
aware of and protected himself and oth-
ers on the road from each irritation or
concern your jurors identified:

• Wore gear that was easy to see.
• Used the bike lane where possible.
• Traveled the required distance from
the road’s edge where there was no
bike lane.
• Followed the traffic signals.
• Obeyed the same rules of the road as
cars are required to do.

You want to show during trial how
your client was different from how your
jurors negatively perceive bicyclists. How
your client was being safe. And how the
defendant’s behavior could have endan-
gered anyone. So you ask:

What are some safety things bicy-
clists should do but generally don’t?

What are some safety things cars
should do when there are bicycles
around?

Is a driver’s responsibility to be on
the lookout different when there’s a
bicycle around as opposed to other
vehicles or people around?

Does a driver’s responsibility to pay
attention change when it’s a bicycle
versus car or pedestrian sharing the
road? 

Again, we’re on the same side of
safety here. Which jurors are resistant to
that?

A word of caution before we move
on: don’t think that just because you
have a cyclist on your panel, that person
will be good for you. Often someone who
rides a bicycle, particularly when it’s
beyond simple recreational use, can be
your toughest critic. Not only will that
juror be considered an “expert” in the
deliberation room, but often cyclists get
perturbed at what they see others on
bicycles doing that they feel gives the
sport or activity a bad rep. And then
there’s, of course, the defensive attribu-
tion that looms in any case:

“I would have been able to protect
myself from that. This would never have

happened to me, because I would have
been safe.”

No one wants to imagine they 
could be harmed in the way your 
client was (or claims to have been). So 
“I would have done something different”
becomes the mantra for that juror who
wants to be critical of your client. It’s self-
preservation on the juror’s part. That’s
why it’s important to show all the ways
this plaintiff was safe, and how what hap-
pened here could have happened to any-
one, at any time. And to strike those who
will likely – and strongly – remain in
judgment.

What else do we have to talk
about?

As in any case you want to explore
jurors’ thoughts on lawsuits and tort
reform. When there’s no affirmative
defense, teach the jurors preponderance,
then find out what trouble they will have,
even if just a little, applying that burden.4

These categories of conversation, if thor-
oughly developed, are where many of
your cause challenges lie. And you want
to wrap up with the jurors’ rights ques-
tions, as my consulting partner and 
mentor instructs.5

But just before you get there, you
need to deal with your client’s damages
and how your jurors feel about the topic.
It’s important in any case, but especially
where there are “invisible” injuries, or
insinuations of faking an injury.

When your plaintiff has brain dam-
age as a result of a bike crash, the biggest
harm is that all looks okay when it’s not
okay. A broken arm we can see. Same for
a gash on the leg and resulting scar. But
when the injury is inside one’s head, it’s
more challenging to show. And people’s
expectations of what you should see with
brain trauma can differ from reality. So
you want to talk about that. Especially
when there are allegations that your
client is lying:

Who here knows anyone who, or
who here themselves, has had anything
pretty significantly wrong with them
that you could not see just by looking
at them (for instance, early stages of

Voir Dire, continued from Page 8

See Voir Dire, Page 12
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cancer or back problems)? Was that
person lying about what they had?

Who here knows of someone who
claimed to have an injury that they did
not actually have, or were not as bad as
they made the injuries out to be?

Who knows someone who others
thought was faking an injury, and turns
out that person was telling the truth,
there was actually something really
wrong? Tell us about that.

Your client may have injuries that
are delayed in appearance, or will get
worse over time:

Who here knows someone who was
injured in some way, but the injury did
not show up or get bad until sometime
later?

Some folks think that if you’re in a
wreck, any injury that you get from
that wreck shows up right away. Others
think that it could take a while before
the injury appears. Which are you a lit-
tle closer to?

Some folks believe that brain injuries
heal or get better over time. Others
believe that a brain injury and its effects
get worse as you age. How do you feel?

And with any brain injury case, you
want to strongly consider whether your
client should sit in the courtroom during

trial or even testify. If you decide against
it, or will limit how much the jury sees of
the plaintiff, discuss it with the panel.
Maybe it’s a treating doctor who has said
it’s not good for your client to be there,
or you’re making the call to keep your
client away:

Some people might have a problem
with that, others would be okay with it.
Which are you a little closer to?

Go through each injury, and find out
what jurors know or have experienced.
When it comes to compensation, walk
through each element and listen to how
answers or even a juror’s inflection
changes when considering what trouble
(s)he may have allowing money in the
verdict for, say, medical bills compared
with the more squishy stuff, like pain and
suffering, or loss of enjoyment of life.
Establish a baseline response with the
easy items first, then work your way up to
those harms or losses that are more prob-
lematic for jurors.

By the end of voir dire, you want
those jurors selected to be comfortable
with you and this bicycle case, which real-
ly is not about a bicycle at all. It’s about
keeping the streets of our community
safe from those who choose to violate the
rules of the road. 

Artemis Malekpour is a
partner in the litigation
consulting firm of
Malekpour & Ball. With a
background in psychology
and psychiatric research, she
specializes in focus groups,
case strategy, damages and
jury selection. She did her

undergraduate work at the University of
North Carolina at Chapel Hill, then earned a
Master’s in Healthcare Administration from
UNC’s School of Public Health and law
degree with honors from Duke University.
Along with her partner, David Ball, she has
consulted on a wide variety of cases across the
country, demonstrating a knack for identifying
potential landmines, incorporating her knowl-
edge from years of watching jury deliberations
and talking with jurors.

Endnotes:
1  See Ball, David and Keenan, Don. Reptile: The 2009 Manual
of the Plaintiff’s Revolution. 1st ed. New York, NY: Balloon
Press, 2009.
2  Hammerstein, O. (1951). Getting to Know You [Sung by
Deborah Kerr (singing dubbed by Marni Nixon) and Chorus].
On The King and I [Movie Soundtrack]. Los Angeles, CA:
Capitol Records. (1956)
3  See Chapter 5, Section 5-4 of Ball, David. David Ball on
Damages 3. 3rd ed. Louisville, CO: National Institute for Trial
Advocacy, 2011.
4  Ibid, see Chapter 3.
5  Ibid, see Chapter 3 and Appendix A.
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BY NESTOR SCHNASSE

As a former pro road racer, cycling-related injury cases are
of intense interest to me. While road racing events can be risky
business, training on public roads is far more dangerous. One
driver rear-ended me while I was stopped, foot-down at an
intersection and then drove over my bike, fleeing the scene. 
I was t-boned by an elderly driver one rainy day and learned
how effective helmets can be. I was once clipped by a hit-and-
run driver’s mirror, pushed into a parked vehicle and left with a
broken jaw. Now, as a lawyer, it is immensely satisfying to fight
for members of the Bay Area’s cycling family faced with similar
injustices. 

Despite significant improvements in infrastructure through-
out the Bay Area, such as the bright green bike lanes springing
up around San Francisco and elsewhere, cyclists are increasingly
in need of lawyers’ collective skill-set and services, racers and
enthusiasts alike.

For those who don’t follow bike racing, the sport has grown
steadily over time. In the U.S., the number of racing licenses
issued increased from 42,724 in 2002 to 75,303 in 2013.1 Data
since 2013 is not yet available, but it does not appear there has
been any significant drop-off in response to recent doping scan-
dals or an emerging one involving tiny hidden motors.2

Marin, San Francisco, San Jose, Oakland, Berkeley, Santa
Rosa, Davis, and Sacramento have long been home to many
accomplished competitive cyclists, attracted by mild weather,
varied terrain, proximity to high altitude training, and high-
caliber training groups. Northern California’s spring road rac-
ing calendar in particular is fantastic, drawing racers to the area
from around the country and abroad. 

Competitive cyclists are, in some ways, at greater risk than
most. A rigorous training program can cover 300 to 600 miles
per week over a combination of urban and rural roads, with a
fairly constant stream of vehicles overtaking and passing. In
addition, road cyclists often train in tightly formed groups,
increasing the chance of disaster when a vehicle makes contact. 

More broadly, cycling in the Bay Area is booming thanks to
unusually dry weather, a constant flow of tourists on rental bikes,

innovations like San Francisco’s bike sharing program, and
increasing popularity of bike commuting. At the same time, 
we have the rapid proliferation of smart phones and associated
distracted driving, which presents a particularly significant risk
to cyclists. 

There is a relatively new hammer in the plaintiff lawyer’s
toolbox: California’s Three Feet for Safety Act.3 With this act in
mind, here are some thoughts from a cyclist’s perspective on
investigating auto-overtaking-bicycle collisions, and some issues
to look for when the collision involves a group of cyclists. 

California’s “Three Feet for Safety Act” 

In late 2014, California Vehicle Code (CVC) section 21760
went into effect with relatively little fanfare, requiring

See Overtaking Auto, Page 16

The auto-overtaking-bicyclist
case and the Three Feet for
Safety Act
Is it negligence per se or do the circumstances
matter when the overtaking auto causes
an accident with a cyclist?
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motorists to maintain a distance of
three feet when overtaking and passing
a cyclist. If “unable to comply,” a
motorist must slow and wait for an
opportunity to pass safely.4 A driver
must also take into account environ-
mental factors in assessing the situation
including the surface and width of the
highway. If there is even the slightest
contact with a passing vehicle when a
bicyclist is injured, this statute may
have some real teeth and provide the
basis for a negligence per se instruction.
CVC section 21760 provides: 

(a) This section shall be known and
may be cited as the Three Feet for
Safety Act.
(b) The driver of a motor vehicle over-
taking and passing a bicycle that is
proceeding in the same direction on a

highway shall pass in compliance with
the requirements of this article applica-
ble to overtaking and passing a vehi-
cle, and shall do so at a safe distance
that does not interfere with the safe
operation of the overtaken bicycle,
having due regard for the size and
speed of the motor vehicle and the
bicycle, traffic conditions, weather, 
visibility, and the surface and width 
of the highway.
(c) A driver of a motor vehicle shall not
overtake or pass a bicycle proceeding
in the same direction on a highway at a
distance of less than three feet between
any part of the motor vehicle and any
part of the bicycle or its operator.
(d) If the driver of a motor vehicle is
unable to comply with subdivision (c),
due to traffic or roadway conditions,

the driver shall slow to a speed that is
reasonable and prudent, and may pass
only when doing so would not endan-
ger the safety of the operator of the
bicycle, taking into account the size
and speed of the motor vehicle and
bicycle, traffic conditions, weather, 
visibility, and surface and width of the
highway.
(e)(1) A violation of subdivision (b), (c),

or (d) is an infraction punishable by
a fine of thirty-five dollars ($35).
(2) If a collision occurs between a
motor vehicle and a bicycle causing
bodily injury to the operator of the
bicycle, and the driver of the
motor vehicle is found to be in vio-
lation of subdivision (b), (c), or (d),
a two-hundred-twenty-dollar ($220)

Overtaking Auto, continued from Page 14
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fine shall be imposed on that
driver.

(f) This section shall become operative
on September 16, 2014.

Negligence per se

Where a statute establishes a driver’s
duty, which CVC section 21760 clearly

does, proof of a driver’s violation of the
statutory standard of conduct raises a
presumption of negligence that may be
rebutted only by evidence establishing a
justification or excuse for the violation.
(Spriesterbach v. Holland (2013) 215
Cal.App.4th 255, 263.) 

The negligence per se doctrine cre-
ates a presumption of negligence if four
elements are established: (1) the defen-
dant violated a statute, ordinance, or 
regulation; (2) the violation proximately
caused death or injury to person or prop-
erty; (3) the death or injury resulted from
an occurrence of the nature of which the
statute, ordinance, or regulation was
designed to prevent; and (4) the person
suffering the death or the injury to his
person or property was one of the class
of persons for whose protection the
statute, ordinance, or regulation was
adopted. (Evid. Code, § 669.) The first
two elements are questions of fact, while
the latter two are questions of law.
(Spriesterbach v. Holland (2013) 215
Cal.App.4th 255, 263.) 

Under CVC section 21760, the latter
two elements should be a straightforward
matter. The nature of the occurrence to
be prevented is extremely well defined,
as is the class of persons to be protected.
The cyclist’s challenge, then, is to prove
the violation, and causation. 

Invariably, in auto-overtaking-bicycle
collisions, narratives about how the col-
lision unfolded will differ. No one is
riding around with a yardstick and a
camera at the ready. Where a single
rider is involved, the driver will claim
to have been in a better position to see
the relative positions of vehicle and
bicycle before overtaking. Where a
group of cyclists is involved, the oppo-
site may be true. Even where contact is
obvious, the driver may claim that the
cyclist made a sudden swerving move-
ment without cause and crashed into
the vehicle. If at all possible, preserving
physical evidence of even the slightest
impact is essential. Evidence of contact
may be faint and ephemeral, so aggres-
sively investigating the incident early
will be key. 
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Preserving evidence of impact 

Preserving evidence of the condition
of the vehicle can be a challenge.
Obviously, a driver will not voluntarily
make the vehicle available for inspection
once it has left the scene. If the vehicle is
parked regularly in a public place, pho-
tos should be taken as soon as possible,
particularly of the right side and mirror.
A simple tape measure can serve to docu-
ment the height of any areas of the car
that could potentially have made contact
with the rider, to match against abrasions
or bruises. If the vehicle happens to be
covered with dings and scrapes, photos
could also be useful to show that the
driver has a poor sense of its size. 

Unless the impact was to the rear
wheel, rear drop-out, the rider’s foot, or
leg, there are relatively few remaining
points of potential impact as the vehicle
passes from rear to front. Damage from
the small plastic end-plug securing han-
dlebar tape on curved road handlebars,
for example, may appear at a height of
about three feet, be very faint, and would
likely disappear if rubbed or washed.
End-plugs are often made of plastic with
a faux-chrome finish that rubs off easily
in a crash, and may have transferred. A
road bicycle’s brake lever will protrude
slightly to the outside, and may also
leave a mark at a height that will be easy
to match against the scuffed lever. In
terms of contact that would cause the
rider to fall, these areas are key in addi-
tion to hand, arm or elbow. 

If the vehicle cannot be located
immediately, a letter to the driver to 
preserve physical and photographic 
evidence is wise, followed up with early
discovery. Twenty days after service of
process has been perfected, consider
serving a demand to inspect the vehicle
at your office, and notice of the driver’s
deposition to occur on the same date. 

Collecting and securing data

Bikes and riders today are wired,
able to collect a surprising amount of
data that may help prove a violation.
Some bike-commuters wear GoPro cam-
eras that can record each trip. While any

investigation of a collision should include
potential sources of video, e.g., nearby
security systems, GoPro footage would be
hard to beat to demonstrate the vehicle’s
movement, and whether the rider main-
tained a straight line. Such camera sys-
tems are not inexpensive, however, and
in most cases will not be available. 

Fitbit produces a range of watches,
called trackers. The model I’ve been
using lately has a GPS feature, which can
record a shocking level of detail about
my every move. That data can be
uploaded and analyzed. Strava is an
online service quite popular among
cyclists, who upload stored data from
such trackers, share and compare with
others. Strava is compatible with no less
than 20 different GPS devices. Map My
Ride is another such service. If this type
of data is available, it should be secured
and stored as soon as possible. 

The bicycle may be equipped with a
speedometer or the rider with a heart
rate monitor. Increasingly common
among competitive cyclists are power
meters, which measure a rider’s output 
at the crank throughout a ride. Many 
of these devices record data up to the
moment of impact that should be
uploaded immediately and preserved.
Any of these types of data may be useful
to show or estimate how fast the cyclist
was moving at impact. 

The bicycle’s speed is very important
in the overtaking scenario because speed
affects the way a bicycle handles. If you
don’t have a gyroscope handy, try to wob-
ble a spinning wheel while holding both
ends of its axle, first at a very, very slow
rate of rotation, then very fast. At two
miles per hour, a bicycle making a sharp
swerve into a passing vehicle is conceiv-
able. Over 15 miles per hour, a bicycle
becomes incredibly stable, and the likeli-
hood of a swerve more remote. 

Collisions with lone cyclists

In a vehicle-overtaking-a-lone-cyclist
collision, it will be important to get a
clear understanding of what the cyclist
was doing just before impact, and at what
speed. Take care not to overlook the
basics during the initial consultation. Was

the cyclist wearing a helmet? Using head-
phones or earbuds? Carrying something
in one or both hands? Riding no-handed?
Changing or adjusting clothing? 

If at all possible, a visit to the scene
with your client may provide important
insights into where to look for additional
support for your case. Dangerous condi-
tion cases are beyond the scope of what 
I want to cover here, but may become
apparent. A visit to the scene will often
refresh your client’s memory, or help
things fall into place. I often find it help-
ful to then ride the one-fourth mile lead-
ing up to the point of impact a few times
at a similar time of day and under simi-
lar conditions, if possible, to get a good
sense of the area, and then drive it too. 

If it appears the bicycle moved left
before impact, riding the route may reveal
whether doing so was reasonably necessary.
Consider CVC section 21202(a), which
requires cyclists to ride as close as practica-
ble to the right-hand curb or edge of the
roadway except when overtaking and pass-
ing another bicycle or vehicle proceeding
in the same direction; preparing for a left
turn at an intersection or into a private
road or driveway; approaching a place
where a right turn is authorized; or when
reasonably necessary to avoid conditions
that make it unsafe to continue along the
right-hand curb or edge. 

Any hazards discovered in the area
should be documented before they are
repaired, and the area measured with
care. A long gap between gutter and
pavement may be cause for cyclists with
skinny tires to move left to avoid it. In
hot weather, crack sealer can become
soft, slippery and dangerous. Mountain
roads are prone to falling rock. Often
such hazards are only apparent after a
thorough inspection. On the other hand,
some roads are perfectly fine. Either way,
it’s best to know early. 

It is also crucial to make sure the
physical damage is consistent with your
client’s description. A sudden and com-
plete loss of control over the bicycle’s
front wheel will generally result in a fall.
For example, if the claim is that an
impact from the left suddenly turned the
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bicycle’s front wheel perpendicular, look
for a mark or dent on the frame’s down-
tube from the front brake, or lateral
scraping damage to the front tire and
rim. The wheel may now resemble a pret-
zel. If instead you discover bilateral dents
in the rim bulging the braking surface,
and perhaps twin slits cut through the
inner tube, those would be consistent
with riding into a hard object on the
ground, which could also have led to a
similar fall. 

Collisions involving group rides 

When a training group is struck by a
passing motorist, the consequences can be
disastrous. Photos taken after the fatal
crash in Kalamazoo on June 7 are a heart-
breaking reminder of the risk, and how
vulnerable cyclists are against a vehicle.5

In investigating such an incident, it will be
essential to understand what the group
was doing and how it was configured just
before impact. Some group rides are just
that, a group of cyclists riding together to
socialize and exercise. Others will have a
specific training purpose. Regardless, few
juries would be overly sympathetic to a
large group of cyclists taking over the 
lane in an overtaking case, making CVC
section 21760 all that much more helpful
in framing the narrative as the driver’s
violation of a simple rule and needlessly
endangering the cyclist. 

Where a group is out training for
competition, primary assumption of the
risk may be an issue to consider. In Moser
v. Ratinoff (2003) 105 Cal.App.4th 1211,
the court held that an organized, long-
distance, group bicycle ride is a sporting
activity to which assumption of the risk
applies. (Id. at 1221.) Moser arose out of a
collision between two riders participating
in the annual 200-mile non-competitive
Death Ride. One rider swerved into
another as a vehicle appeared to be over-
taking. The Court was careful to express
no opinion as to other forms of recre-
ational riding. (Id. at 1221, FN 4.) The
Court was also careful to note that there
are traffic-related risks that might not be
considered inherent in the activity, such
as those involving automobile negli-
gence. (Id. at 1223, FN 6.) 

Again, for those who do not follow
bicycle racing, a short description of what
exactly riders on group rides are prepar-
ing for may be helpful in evaluating a
potential case. Road racing is a team
sport, often involving 200 riders. A
favorite of mine was a 100-mile event
held in Trenton, NJ, with long cobble-
stone sections which we covered in just
three hours. This was part of a week-
long lead-up to the US Professional
Championship, and drew an outstanding
international field. 

In such races, the speed is some-
times slow and racers will bunch up, rid-
ing ten abreast. When the speed is very
high, the group will stretch out and nar-
row to two abreast, or one. A strong team
may organize at the front, and have one
rider at a time do the hardest work in the
lead with teammates resting behind in a
slipstream. In even intervals of 20 to 30
seconds, the front rider moves to one
side and slowly slips back behind the
team to rest, and the next rider in line
maintains an even, high speed. One
teammate will act as gatekeeper at the
back, blocking the rest of the field to
make sure competitors do not join or
take advantage of the effort. As lead rid-
ers peel off one after another to the same
side, this should become a rotation with
one line of faster moving riders passing a
line of slower moving riders just inches
apart for maximum drafting advantage.
While racing for a Dutch team, I learned
how this sort of organized effort at the
right time can split a large group in half,
or worse, and improve the team’s chance
of success. 

This rotating pace line is fundamen-
tal to team tactics, and often practiced
during training rides. Not always at full
speed, but as a format. Many weekly
training rides have sections where the
speed goes up, and riders fall into such a
pace line. A pace line may also be used
to set up a sprint by raising the speed
leading up to a known point, with several
riders contesting the sprint at full throt-
tle. Sprinting is a game of timing and
skill, takes a great deal of practice, and
training rides may have many sprint
points along the route. Skilled sprinters

are able to swing quickly to one side to
overtake a cyclist ahead. If a group of
cyclists is struck, the specific activity the
riders were engaged in at the moment of
impact would be one area to investigate
very carefully. 

The Bay Area is home to the most
diverse cycling community I’ve ever
known. We are way ahead of the curve on
green living, sustainable urban develop-
ment, and promoting physical fitness.
Infrastructure improvements are making
a positive difference, but take time. In
the meantime, the justice system will be
called on to protect cyclists. The auto
overtaking cyclist collision will remain a
problem for the foreseeable future, and
the Three Feet for Safety Act provides a
great tool to level the playing field for
cyclists

Nestor Schnasse practices
law as an associate at the
Strick Law Offices. He
represents clients in personal
injury cases, including bicy-
cle, auto, premises liability
and government liability. 
He is a graduate of the
University of California at

Berkeley, and the University of San Francisco
School of Law. He has practiced law in
California for ten years and is based in San
Rafael. 

Endnotes:
1 USA Cycling is cycling’s domestic governing organization
which issues such licenses, and is recognized by the
International Olympic Committee and International Cycling
Union. For its most recent Fact Sheet covering membership
and a brief history of the organization, see https://s3.amazon-
aws.com/USACWeb/forms/media/Fact-Sheet.pdf. 
2 For a brief history of so-called mechanical doping, see
http://www.cyclingnews.com/features/mechanical-doping-a-
brief-history/
3 California Vehicle Code § 21760. 
4 Note that CVC § 21760 applies to highways, defined under
CVC § 360 as “a way or place of whatever nature, publicly
maintained and open to the use of the public for purposes of
vehicular travel.” Compare Vehicle Code § 21202 dealing with
a cyclist’s obligation to keep to the right and exceptions, dis-
cussed below. That section applies to roadways, more nar-
rowly defined under CVC § 530 as “that portion of a highway
improved, designed, or ordinarily used for vehicular travel.”
Oddly, CVC § 21760(d) limits inability to comply with 
subsection (c)’s three feet rule: “due to traffic or roadway
conditions.” 
5 See http://www.wsj.com/articles/five-bicycles-in-kalamazoo-
1465945453
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BY JOSHUA COHEN

Bicycles are gaining popularity as a
simple solution to complex problems. On
roadways bicycles offer greater through-
put, and impose lower wear and tear and
maintenance costs than cars. Bike trips
can effectively offset many car trips, most
of which take place in less than three
miles.1 Bicycles relieve traffic congestion.
They use no energy and emit nothing.2

Bicycle ownership, maintenance and
operation is relatively affordable. Bicycles
are the most practical solution to the
first-mile/last-mile transit problem for
those who cannot afford to own, operate
and insure a car. They enable low-income
commuters to eschew the cost of car own-
ership, increase their financial margins,
and free up capital to send their children

to college, pay rent, eat, and obtain med-
ical care. It is no wonder millennials are
shunning cars.3 

Federal, State and Municipal govern-
ments are encouraging this shift through
a combination of legislation, policy and
planning. Countless programs at all lev-
els aim to reduce vehicle miles traveled.
In 2008, the State legislature passed SB
375, which supports the climate action
goals to reduce GHG emissions through
coordinated transportation and land use
planning with the goal of making com-
munities more sustainable.4 One way to
do this is by encouraging drivers to
become cyclists. Many potential cyclists
would in fact ride if they felt safe.
Protected bike lanes reduce cyclist fatali-
ties by 90 percent. In 2015, the Los
Angeles City Council passed Mobility

Plan 2035, which proposes to install 900
miles of protected bike lanes throughout
Los Angeles. 

Three Feet for Safety Act

Implementing this infrastructure
poses innumerable challenges and revi-
sions. Cyclists may not benefit for many
years. In the meantime, the cheap and
easy fix is legislation, which protects
cyclists where infrastructure is lacking.
For example, Vehicle Code section
21760, the Three Feet for Safety Act,
became effective September 26, 2014.
Section (c) of the Act prohibits a driver
from overtaking or passing a bicycle
moving in the same direction at less than
three feet.5 Drivers who injure cyclists as
a result of passing closer than three feet

See Three Feet for Safety, Page 26

It is time to harmonize
the UM Statute with
the Three Feet for Safety Act
Bicyclists injured by cars need the security of UM
coverage, but they don’t need the physical-contact test
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offending vehicle had made no physical
contact with the client or his bicycle. 

Insurance Code section 11580.2
requires insurers to apply UM coverage
in hit-and-run situations only if there is
“physical contact” between the vehicle
and the bicycle (or cyclist).

Insurance Code section 11580.2, sub-
division (a)(1) commands that uninsured
motorist coverage must afford protection
against injuries resulting from “hit-and-
run” drivers. Specifically, it declares that
the term “‘uninsured motor vehicle’
means a motor vehicle with respect to the
ownership, maintenance or use of which
there is no bodily injury liability insur-
ance or bond applicable at the time of the
accident ... or the owner or operator
thereof be unknown, provided that, with
respect to an ‘uninsured motor vehicle’
whose owner or operator is unknown: [¶ ]
(1) The bodily injury has arisen out of
physical contact of the automobile with the
insured or with an automobile which the
insured is occupying.” (Pham v. Allstate
Ins. Co. (2nd Dist. 1988) 206 Cal.App.3d
1193, 1195, citing Ins. Code § 11580.2,
subd. (b) (Emphasis added). 

The Pham Court held that a rock
that fell from a truck and crashed
through the claimant’s windshield met
the physical contact test. The Court
noted that the original UM statute did
not require physical contact: 

The original [uninsured motorist
statute] in 1959 did not specify any
requirement for physical contact
between vehicles. The law was amend-
ed in 1961, however, to impose three
limitations on the coverage against a
hit-and-run automobile: there must
have been physical contact with the
unknown vehicle, the accident must
have been reported to the police with-
in 24 hours, and a claim must have
been filed with the insurer within 30
days. These amendments ... were
designed to curb fraud, collusion, and
other abuses arising from claims that
phantom cars had caused accidents
which, in fact, had resulted solely from
the carelessness of the insured. ... The
provision requiring physical contact
with the unknown vehicle was added to

the statute in order to eliminate such
fictitious claims.

(Id. at p. 1196 quoting Inter-Insurance
Exchange v. Lopez (1965) 238 Cal.App.2d
441, 443-444.)

As written, the physical contact test
requires cyclists to choose between two
unpalatable outcomes. To ensure cover-
age, a cyclist can brace himself and let an
oncoming vehicle hit him. The UM statute

are negligent per se, subject to a fine,
and liable for the injured cyclists’ dam-
ages. Knowingly or not, many drivers 
disregard this law.

Most of my clients are injured bicy-
clists. I recognize how many negligent
drivers are out there and evangelize
about uninsured motorist coverage

(“UM”). UM protects claimants injured
by the negligence of others with no
insurance, too little insurance, or who hit
and run. Los Angeles County alone aver-
ages 20,000 hit-and-runs per year. UM
can be a lifesaver, spare an injured per-
son or family from bankruptcy, and keep
them from becoming homeless and/or
destitute or more. Owning a car is not
necessary. Several insurance companies
offer non-operators’ UM policies.6 

The Insurance Code discrepancy

Two years ago, a call from a potential
client alerted me to a discrepancy in the
Insurance Code that fails to protect
cyclists with UM. The client had been
bicycling on a major thoroughfare with
three lanes in each direction. A bus had
stopped to pick up passengers in the
number three lane (the lane closest to 
the curb). The bus stop was at the limit
line in the intersection. The traffic light
was red. A car stopped behind the bus.
The bicyclist stopped behind the stopped
car. 

The client pulled into the number
two lane behind the last car stopped. He
intended to pass the bus and vehicles
stopped behind it in the number one
lane once the traffic light turned green.
The light turned green. Suddenly the
client heard a car accelerate toward him
from behind. The driver behind him did
not notice him and was bearing down on
him. The driver’s car came within inches
of the client. The client took his last clear
chance and veered back into the lane to
his right. He got injured when he
crashed into the stopped car to his right.

The driver of the car that caused the
crash recognized he was at fault. He
pulled over, took out his driver’s license
and insurance card, and waited. An
ambulance came and took the client away.
The police never came. The offending
driver left the scene, rendering the case a
hit and run. But not exactly: there was no
hit. It was a near-miss and run.

Before retaining me, the client
opened a UM claim and gave his insur-
ance company a recorded statement,
cementing these facts in the record. The
claim was denied on the grounds that the
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the insured’s special dependence on the
insurer’s good faith and performance
and the unequal bargaining power
between them. These “special and
heightened duties” arise “because of the
unique nature of the insurance contract,
not because the insurer is a fiduciary.”
(Vu v. Prudential Prop. & Cas. Ins. Co.
(2001) 26 Cal.App.4th 1142, 1151).
These special duties “foster the unique
purposes of an insurance contract, name-
ly, bringing an insured peace of mind
and security from loss.” (Levine v. Blue
Shield of Calif. (2010) 189 Cal.App.4th
1117, 1131). Cyclists are no less deserv-
ing of peace of mind and security from
loss than drivers. Indeed, their vulnera-
bility on the roads and exposure to
greater risk should afford them the bene-
fit of the doubt and greater deference.

The physical contact test also vio-
lates the Legislature’s intent to protect
UM claimants:

Insurance Code section 11580.2 is
remedial in nature. “By requiring all
policies to contain uninsured motorist
coverage (or an express waiver) the
Legislature attempted to broaden the
protection of innocent drivers against
negligent and financially irresponsible
motorists. 

(Pham, supra, 206 Cal.App.3d at p. 1198.) 
It is time to broaden that protection

even further. Between 2010 and 2012,
California led the country in cyclist
deaths.7 Taxpayers currently foot the
bills for injured people with no health
and/or disability insurance. It is better
to incorporate that cost into the cost of
auto insurance, especially when cyclists

are already acting responsibly. Innocent
cyclists deserve no less protection
against negligent and financially 
irresponsible motorists than innocent
drivers.

Instead, insurers should bear the
burden to prove UM claims false. They
already bear that burden in defending
allegations of bad faith. (See Spray, Gould
& Bowers v. Associated Int’l Ins. Co. (1999)
71 Cal.App.4th 1260, 1270, fn.10 (deal-
ing with violation of Department of
Insurance Regulations promulgated to
enforce Unfair Practices Act). Applying
the same burden to UM claims extends
that logic as well as the policy considera-
tions imposing on them a duty of good
faith and fair dealing. 

It is high time to remove the physi-
cal contact test from the UM statute. 
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as written incentivizes this outcome. Yet 
a plaintiff cannot be compensated for
damages which he could have avoided by
reasonable effort. (Green v. Smith (1968)
261 Cal.App.2d 392, 396). 

A more realistic outcome is that the
cyclist avoids the oncoming vehicle. Maybe
this prevents injury. Or, like my client’s
case above, he ends up injured anyway. If
this happens, and the offending driver
fails to stop, the cyclist cannot invoke his
own UM coverage. Thus the physical con-
tact test creates perverse incentives and
directly conflicts with the Vehicle Code. 
It should therefore be eliminated.

Let’s fix it

Removing the physical contact test
from the Insurance Code is a quick and
cheap, stop-gap measure to help cyclists

hedge against the risk they take, pend-
ing implementation of the State’s more
costly, long-term goal of building infra-
structure that promotes multi-modal
transport. The potential cost to injured
cyclists who are denied coverage signifi-
cantly outweighs the potential burden
on insurers who may have to pay on
fraudulent claims and on their share-
holders. Insurers are generally corpora-
tions and can more easily absorb such
losses, while individuals and families
who need to access the coverage cannot.
Ensuring that cyclists can financially
protect themselves regardless of drivers’
irresponsibility promotes the necessary
policy of reducing the problems that
cars cause. 

Opponents to eliminating the physi-
cal contact test may argue that “phantom

car” claims could potentially obligate
insurance companies to pay unsubstanti-
ated claims. To assuage those concerns,
eyewitness testimony can be required to
corroborate the near miss instead of the
physical contact test. 

Irrespective of that potential,
claimants should be presumed truthful.
Insurers owe their insured an implied
covenant of good faith and fair dealing.
(Century Surety Co. v. Polisso (2006) 139
Cal.App.4th 922, 949.) For the insurer to
fulfill its obligation not to impair the
right of the insured to receive the bene-
fits of the agreement, it must give at least
as much consideration to the latter’s
interests as it does to its own. (Egan v.
Mutual of Omaha Insurance Co. (1979) 24
Cal.3d 809, 818-819.) Insurers owe their
insured fiduciary-like duties that stem from
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The test is unfair and violates public pol-
icy. It defeats the intent behind SB 375
and other measures intended to mitigate
climate change. It imposes an undue bur-
den on vulnerable users. Like the bicycle
itself, eliminating the test is a cheap solu-
tion to a costly problem. To do otherwise
constitutes a windfall to insurers.

Endnotes:
1  Long commutes and congestion have grave health, econom-
ic and quality of life consequences. (Taylor, Your Commute is
Costing You More than You Realize, Reuters (5/27/2014),
available at: http://www.reuters.com/article/us-usa-commute-
costs-idUSKBN0E721M20140527).
2  The transportation sector recently outpaced the energy sec-
tor as the nation’s largest source of greenhouse gas emis-
sions. (Plumer, Power plants are no longer America’s biggest
climate problem. Transportation is. Vox (6/13/2016), available
at http://www.vox.com/2016/6/13/11911798/emissions-
electricity-versus-transportation).
3  https://www.washingtonpost.com/news/wonk/wp/2014/
10/14/the-many-reasons-millennials-are-shunning-cars/

4  The State of California was a petitioner in Massachusetts v.
Environmental Protection Agency, 549 U.S. 497 (2007), in
which the US Supreme Court famously ruled that greenhouse
gas (GHG) emissions are a threat to the health and safety of
the global population. SCOTUS affirmed California’s standing
due to the irreparable harm it stood to suffer from sea level
rise, drought, fire and more.
5  Like VC 21750, Section (b) of the Act requires that a driv-
er overtaking and passing a bicycle moving in the same
direction “do so at a safe distance that does not interfere
with the safe operation of the overtaken bicycle(.)” The
passing driver must account for the: size and speed of the
motor vehicle; size and speed of the bicycle; traffic condi-
tions; weather; visibility; surface of the highway; width of
the highway. Section (d) provides that, if traffic or roadway
conditions preclude a driver from safely passing a cyclist 
at three feet, the driver must “slow to a speed that is 
reasonable and prudent, and may pass only when doing
so does not endanger the safety of the cyclist,” taking 
into account the variables to be considered in section 
(b) (emphasis added).
6  Progressive offers a non-operators’ UM policy with
$100,000 limits. State Farm offers one with $250,000.
7  Hirsch, Bicycle traffic deaths soar; California leads
nation, Los Angeles Times (10/27/2014), available at:
http://www.latimes.com/business/autos/la-fi-hy-californa-

leads-national-bicycle-deaths-
20141027-story.html.

Josh Cohen, an associate
at the Law Offices of Paul
F. Cohen, practices person-
al injury law, specializing
in bicycle cases. Cohen has
practiced since 2008, when

he graduated from Vermont Law School. He
clerked at the EPA, Dewey & LeBoeuf, the
California DOJ, and the LA City Attorney’s
Office. He belongs to the LA County Bicycle
Coalition, Move LA and is a board member of
the California Bicycle Coalition and Bicycle
Culture Institute. Before practicing law, he
played drums with countless artists, including
the Breakestra, Macy Gray, the Wu Tang
Clan and the Black-Eyed Peas and later
taught with the LAUSD.
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Performance standards

Technical performance standards
have been established through the con-
sensus of biomechanical and helmet
experts. Specific standards have been
developed for each type of helmet.
Motorcycle helmets, for example, 
must adhere to different performance

criteria than bicycle helmets or hockey
helmets. The most common motorcycle
helmet certification standards are 
the United States Department of
Transportation (DOT) and the Snell
Memorial Foundation standards. For
bicycle helmets, the most common
standards are administered by the U.S.
Consumer Product Safety Commission

(CPSC) and the Snell Memorial
Foundation.

Novelty motorcycle helmets come up
frequently in forensic helmet investiga-
tions. A novelty helmet looks very slim
fitting because it does not have an ener-
gy-absorbing liner. Do not mistake com-
fort foam for an energy-absorbing liner.
Novelty helmets will not meet an impact
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BY CRAIG A. GOOD

Mechanical devices have been used
since the time of antiquity to protect the
head from direct impact. Most early hel-
mets were crude shells with little or no
padding that were effective against pro-
jectiles and penetrating objects. A gladi-
ator’s battle helmet is a good example.
Early in the 1900’s, when automobiles,
motorcycles and aviation were in their
infancy, padded leather helmets became
fashionable, although their protective
ability was limited. In the 1950s and
1960s, biomechanical scientists started to
understand the impact loads that could
cause skull fractures and brain injuries.
With this understanding, instrumenta-
tion and tests were devised to quantify
head-impact exposure and helmet 

performance. This testing spurred the
development of the modern helmet. 
A modern helmet has energy-absorbing
and impact-distributing properties to
mitigate lacerations, contusions, skull
fractures and brain injuries.

Modern helmet design

The modern helmet is constructed
of a hard outer shell to resist penetration
and an inner liner to absorb energy and
spread impact forces over a larger area.
The combined effect of the functional
layers reduces the injurious forces
applied to the head by lengthening the
total time of impact. A strap or restraint
system keeps the helmet on the head
where it is needed. Most helmets also
have a comfort liner immediately 
adjacent to the head.

For helmets that are designed to
protect the user from severe impacts,
such as motorcycle, bicycle and eques-
trian helmets, the most common mate-
rial used to construct the liner is
expanded polystyrene (EPS). Energy-
absorbing liners for these helmets 
are good for one serious impact only.
Once struck, the energy-absorbing
material will have been crushed,
cracked and deformed; the material
will no longer adequately absorb ener-
gy. Some sport helmets, such as those
for hockey and football, are designed
for multiple impacts (albeit they are
designed to manage lower energy
impacts). The energy-absorbing mate-
rial of these helmets recovers from
impact and does not need to be
replaced.
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The modern helmet is constructed
of a hard outer shell to resist 
penetration and an inner liner to
absorb energy and spread impact
forces over a larger area. 

Helmets and head-impact
protection
A primer on the most relevant issues
for head-injury and helmet investigations



Even a certified helmet can only per-
form well when worn properly. When a
helmet fits poorly or is not fastened
securely with the chin strap, it can shift
during usage resulting in reduced visibili-
ty or sub-optimum protection. Worse, the
helmet can be ejected from the head dur-
ing impact, resulting in a serious injury.

Forensic investigation

A helmet inspection by an expert
can identify whether a helmet has been
subjected to an impact and can deter-
mine the direction and magnitude of the
impact. A visual helmet inspection may
be sufficient to identify and document
the physical evidence. In some cases, the
energy-absorbing liner will need to be
removed from the helmet for examina-
tion; this is a more involved procedure.
Tests can be conducted to evaluate the
effect of appropriate helmet fit, chin
strap usage and helmet retention. An
associated biomechanical investigation
can identify the range of injuries expect-
ed given the physical damage to the hel-
met. An expert inspection can also iden-
tify marks that are fraudulently placed on
a helmet to appear like impact evidence.

Comparative negligence

The scientific evaluation of injury
outcome considering contributory negli-
gence is often evaluated in a forensic 
helmet investigation. In many cases, an
investigation reveals that the use of a hel-
met would have reduced the magnitude
of the head injury. When a helmet is not
worn, impact loads to the head are much
higher and, as a result, injuries are much
more severe than they would have been
had a helmet been worn; however, a high
severity impact can overwhelm the pro-
tective capabilities of a helmet and still
result in an injury.

IIHS stats say fatalities
reduced

The Insurance Institute for Highway
Safety (IIHS) reports that unhelmeted
motorcycle riders are three times more
likely to suffer a traumatic brain injury 
in a crash than helmeted riders and 
that helmets reduce motorcycle-crash

fatalities by 37 to 42 percent. The IIHS
also reports that bicycle helmets reduce
head-injury risk by an estimated 50 per-
cent. 

Despite these convincing figures,
many people prefer not to wear helmets,
and helmet laws vary greatly from state
to state.

No states require adult bicycle hel-
met usage, but some have helmet laws
applying to minors. Most states have no
bicycle helmet law at all, although there
are many city bylaws that require helmets
for some or all bicyclists.

Motorcycle helmets were mandatory
for all riders in almost every state in the
early 1970s, but then the federal govern-
ment eased pressure on helmet use legisla-
tion and laws in many states were weakened
or repealed. Today, only 19 states and the
District of Columbia have helmet laws 

covering all riders, and three states have no
motorcycle helmet requirements. The IIHS
reports that, historically, motorcycle helmet
laws have dramatically increased helmet
usage, and helmet usage has significantly
reduced rider deaths and injuries.

Craig A. Good is the pres-
ident and senior consultant
of Collision Analysis, an
automotive forensic consult-
ing firm with offices in
Marina del Rey, CA, and
Calgary, AB, Canada. 
He received a Ph.D. in
Mechanical Engineering,

specializing in Injury Biomechanics. He has
been the recipient of several prestigious
research awards and scholarships throughout
his academic career. He is also the holder of a
U.S. and a European seat-belt patent. 
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protection standard and are illegal in
jurisdictions where helmets are required
by law. These helmets are typically used
for their visual appeal rather than their
functional impact protection. 

Users may purchase a sticker 
closely resembling a certification label
and place it on the helmet to mislead 
law enforcement that their helmet meets
the required standards. In May 2013,
changes were made to the Federal 
Motor Vehicle Safety Standard, FMVSS
218, requiring improvements to the
Department of Transportation certifica-
tion label that the DOT feels will deter
attaching misleading helmet labels.

Injury mitigation

The development of the modern
helmet is a biomechanical engineering
success story. Modern helmets with 
energy-absorbing liners are very effective
at reducing the incidence of head
injuries. Dubious claims that helmets
increase other injuries are not supported
by reliable scientific investigations and
literature.

Different helmet makes, models and
styles provide different head coverage
and, as a result, the injury mitigation

varies depending on the point of impact
and the coverage area of the helmet. A
full-face helmet can also protect the user
from facial impacts. Helmets are least
effective when the impact is to the edge
of the helmet.

Mild traumatic brain injury (MTBI)
or concussion is a topic that receives 
considerable attention in both litigation
and in the press. Helmets reduce the

transmission of forces applied to the head
that cause MTBI; however, even a proper-
ly fitted and properly worn helmet can
allow the transmittal of forces that will
result in MTBI symptoms in a portion of
the population. Helmets are most effec-
tive at preventing serious brain injuries
and skull fractures. The most recent
research indicates they may reduce, but
are not capable of preventing MTBI.

Helmets and Head-Impact Protection, continued from Previous Page
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Different helmet makes, models and styles provide different head coverage and, as a result, the injury
mitigation varies depending on the point of impact and the coverage area of the helmet.
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finding the time can be a challenge.
When one thinks strategically about such
involvement and views them through a
professional – as well as personal – lens
of potential business contacts, the time
commitment is now doing double duty. 

Involvement in local groups like
Rotary or Kiwanis brings you into contact
with a range of community members –
and, depending on the focus of your
practice, this could be a solid investment.
Volunteering gives you access to local
membership rolls, which often includes
franchise owners, real estate developers
and regional business executives, among
others. Building those relationships while
doing something positive for the commu-
nity in which you live will help build your
personal brand and keep you top of
mind when those professionals are 
looking to engage counsel. 
• Professional communities – Joining a
local bar association or trial lawyer asso-
ciation is a great relationship builder –
particularly if the groups are where your
referral sources (e.g., other lawyers) or
potential clients volunteer. These groups
also regularly revolve around shared
work problems and solutions around
which you can bond. 

• Alumni communities – Whether it’s
your undergraduate alma mater or a for-
mer employer, alumni groups are active
and prominent, especially in the context
of LinkedIn and other social networks.
These are relatively easy communities to
build out. You already have a commonali-
ty, and from there, it’s a matter of partici-
pating. This might mean you need to go
to a regional mixer to reconnect with fel-
low alums or there may be opportunities
to interact virtually, like in an online dis-
cussion group. These groups are often
long-term investments that will pay out
over time. 
• Personal communities – Let’s not forget
the folks with whom you come into con-
tact outside of the professional setting:
neighbors, school groups, athletic teams,
church groups, country clubs or gyms,
businesses you patronize, fellow com-
muters, etc. All have the potential to
become clients or referral sources. All
form opinions of you when you interact.
If you are already participating, why not
make the most of these interactions? 

Thanks to the internet, the lines
between our professional and personal
lives are continuing to blur, and it is
increasingly difficult to silo our 

professional versus personal involve-
ments. Building your personal brand
(and a supporting network), both directly
and online, is critical to legal business
development. 

Whether your brand is just a 
rich bio on the firm’s website or a well-
maintained social network that extends
to LinkedIn, Facebook, Twitter, and even
Instagram, a focus on community build-
ing has the potential to both connect you
and credential you. Rather than working
to amass a huge collection of remote
“contacts” you met once, start closer to
home by truly leveraging the potential 
in your everyday interactions and
involvements. Stop networking and 
start investing in community building 
so you can experience both personal 
and professional enrichment. 

Traci Stuart is the 
president of Blattel
Communications, a San
Francisco-based communica-
tions agency. She can be
reached at traci@blattel.com.
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BY TRACI STUART

The term “networking” has
expanded to encompass all activities
not directly related to work but that
may, tangentially or eventually, lead to
work. Any time spent away from the
office can be designated as “network-
ing.” With this oversaturation and the
lack of immediate gratification, many
have grown tired of the standard net-
working activities. To be more success-
ful with your extracurricular activities, it
is beneficial to go beyond showing up
to events and demonstrating your abili-
ty to balance a wine glass and shake
hands. Why not use these opportunities
to build and contribute to your commu-
nity? 

There’s a solid business reason that
applications to top universities across the
nation require students to evidence their
contributions to their communities to be
considered for admission. Beyond better-
ing the community itself, these activities
are the earliest and most basic form of
networking – a skill set critical to devel-
oping business.

During their impressionable years,
young adults who participate in commu-
nity building activities are developing key
skills that will help them later in life. In
these volunteer settings, students have
the opportunity to learn about the
plights of others, see the inner workings
or behind-the-scene efforts involved in
different types of initiatives, practice
communications, leadership and organi-
zational skills, and meet and interact 
with a cross section of individuals. 
In short, it is a practice run for future
business networking. 

The attorney who diligently went to
every bar association event for 20 years is
like the straight-A student who spent all
his free time alone playing video games.
Whereas the attorney – young or old –
who helped plan the event and donated
his time, beyond the minimum, is the star,
remembered by committee and communi-
ty members and seen as a leader and a
trusted resource. And yes, one could also
say that he is a “good networker.”

Further, it is a rare lawyer who claims
to relish typical business networking
opportunities. It feels too much like sales
– a career many actively chose to avoid
by going to law school. So stop network-
ing and start building community.

For plaintiff lawyers, potential clients
and the referral sources that drive busi-
ness may harken from many different
segments of your personal population.
Those casting a narrower net would do
well to be a bit more strategic in selecting
community involvements. For example, a
personal-injury lawyer who focuses on
injuries sustained in athletics might opt
to invest time in the high school’s “boost-
er club” or athletic fundraising arm. Such
activity is even more worthwhile if you
have genuine interest and passion for the
issue at hand – say, a student at the
school or a love of the game. 

“Like” and “trust”

The beauty of community building
over networking is that – more often
than not – those met in the “community”
context have a more well-rounded per-
spective of you. Sales and marketing sur-
veys suggest that professional services
“purchases” boil down to questions of
“like” and “trust.” When exposure to a

lawyer comes in the context of volun-
teered time spent serving $1 hot dogs at
the local horse track to raise money to
get the soccer team new uniforms, the
“like” and “trust” factors get a big boost. 

Further, easy conversations exploring
ties to the cause, common geography,
thoughts on the sport, etc. happen in
advance of the lawyerly (and oft-lamented)
“elevator pitch.” In thoughtfully building
out your community, when the discussion
naturally and casually turns to what 
you do professionally, you can be more
personalized in explaining your practice
to the individual to whom you are 
speaking. 

Of course, community building –
rather than networking – generally
involves rolling up your shirt sleeves to
get a job done – whether it’s as basic as
that volunteer hot dog-slinging gig, intel-
lectually demanding, such as contribut-
ing to the drafting of an amicus brief, or
assuming a higher profile role, like lead-
ing the charge in organizing an elemen-
tary school auction. When you are per-
forming the work involved, potential
clients and referral sources see you in
action, get a sense of your professional-
ism and integrity, develop an impression
of you personally, and ideally want to
work with you. This is the best kind of
network: people who can personally
vouch for the fact that you’re a pro. 

It is likely you’re already participat-
ing in activities that build your personal
community, and you just haven’t consid-
ered the business development potential.
The best options include: 
• Community service – Digging into the
social and political issues in a community
is often on a lawyer’s “to do” list, but

Stop networking and start
community building
Building a supporting network for your personal brand
is critical to marketing your legal services

Stuart
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commercial litigation and environmental
work but never got inside a courtroom,
he said. Then, a friend from law school
who had been working at the City
Attorney’s Office told Davis about the
work he was doing.

“He was having a lot of fun; he was
trying a lot cases, and he encouraged me
to apply for a job,” Davis recalled. “He
just talked about how much he was enjoy-
ing it, and I couldn’t get it out of my
head. So, I applied, and then-City
Attorney Louise Renne eventually hired
me. I took a pay cut, but I was having a
lot more fun and did work that was
meaningful to me.

“Louise was a terrific lawyer, but she
was kind of a plaintiffs’ lawyer at heart,”
Davis added. “We were the first city to
sue Big Tobacco. So I started to work on
some plaintiffs’ cases and realized, even
though I did a lot of defense work, I pre-
ferred the plaintiff side. It was exciting
and rewarding psychologically.”

Getting inside the courtroom and
trying cases, indeed, revitalized Davis. He
took the ball and ran, learning quickly
and developing his own successful style.
While he stood fast on the two most
important keys for trial lawyers – prepa-
ration and credibility – he also empha-
sized being truthful and genuine.

“I’m at my best when I’m most who I
am,” Davis explained. “I don’t try to pre-
tend to be someone else. I’m not a real
fiery speaker – I think if I tried to be that
way, it would come across poorly. I’m
probably more Jimmy Stewart than Alec
Baldwin. I’m at my best when I’m ready,
I’ve built a case, I’ve got a good case
theme that’s honest and I’m approaching
things with credibility and integrity.

“And passion,” he added. “I do get
passionate but in a more lower-key way
than most folks do.”

Civil rights: Wrongful conviction

One of Davis’s more memorable
cases occurred eight years ago, a civil
rights case involving a man who had
been convicted of a murder he didn’t
commit. The client spent 12 years in jail
and prison before he was exonerated.
Davis represented him against Santa

Clara County and settled the case for
$2.75 million. But it wasn’t just the result
that mattered.

“I really liked him, and we ended 
up becoming really good friends,” Davis
said. “It was a terrific result, and he’s
done really well since then. That’s really
gratifying.”

Berkeley balcony collapse case

Currently, Davis is working with
partners Schoenberger and Mike Kelly
representing the victims of the fatal
Berkeley balcony collapse in May 2015.
While the incident was tragic, Davis feels
it’s an honor to work on behalf of the
families of those students who died or
were severely injured when a balcony col-
lapsed at an apartment complex in
Berkeley during a birthday celebration.

“The clients are just some of the
most terrific people I’ve ever represented,
and the lawyers on the other side of the
litigation are very good, too,” Davis said.
“I don’t know what the future holds for
this case, but this is one of those where
you’re in it for a couple of years, it’s
going to consume your life and it’s really
important for a lot of reasons to do a
good job. And it’s rewarding, even though
something horrible has happened.” 

Davis said his team is handling 12 of
16 cases in the incident that killed six
students and injured several more. Some
trial dates are expected in August, and
then more will come in 2017, he said.

Keeping it real

When he’s not in the office or in
court, Davis enjoys spending time with
his wife and two sons. Along with his
affinity for cycling, he is quite the swim-
mer, taking to the San Francisco Bay on a
regular basis. He’s been doing a morning
swim down at Aquatic Park for the past
20 years with a “hard-core group” that,
oddly enough, includes a lot of lawyers,
he said.

“I was brought down there by a guy
who works at the City Attorney’s Office – a
good friend,” Davis said. “Once you start
doing it, it’s not that big of a deal. It wakes
you up in the morning and keeps you
focused. It’s a nice way to start the day.”

Davis also enjoys cooking and said
it’s not uncommon at his house to have a
bunch of people over for Sunday dinner
for a big meal that he prepares.

With advice for those who are seek-
ing similar success in law, Davis kept it
short and simple – but meaningful.
“Follow your bliss; do the work you find
most interesting and rewarding,” he said,
also stressing what his City Attorney’s
Office mentors, Renne and Pat Mahoney,
taught him about honesty and integrity.
“You hear it over and over again, but it’s
a profession, and if you have a reputation
for being less than honest, that’s bad.” 

Stephen Ellison is a freelance 
writer based in San Jose. Contact him
at ssjellison@aol.com.
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BY STEPHEN ELLISON

Integrity, passion and a tenacious
ability to stare down the most daunting
legal challenges have guided Matthew
Davis through his nearly three-decade
law career, and they are the very qualities
that landed him – and kept him – at one
of the most prestigious plaintiffs’ law
firms in California.

Over the first half of his career,
Davis worked at a business law firm and
then in the San Francisco City Attorney’s
Office. It was with the latter that Davis
carved a niche in representing city
employees in a wide range of civil mat-
ters, and those experiences eventually
steered him to join Walkup Melodia Kelly
& Schoenberger, where he’s spent the
past 15 years.

“I was very fortunate to have landed
at this firm,” said Davis, who served San
Francisco as deputy city attorney for
about nine years before joining Walkup.
“When I worked for the city, the Walkup
firm had a reputation. It was like, ‘Uh oh,
Walkup is on the other side.’ That usually
meant two things: It was a good case, you
could trust the lawyers to do a good job
and be prepared; and you’d have the dif-
ficult choice of either paying a good set-
tlement or facing the prospect of going
to trial.”

Davis has done his part to uphold
that reputation, obtaining several six-
and seven-figure verdicts and settlements
for his clients. As an avid bicyclist, he 
has a particular knack for representing
injured cyclists and pedestrians. He said
he used to commute on his bike to law
school in San Francisco in the late 1980s,
and he still rides to work about three
times a week. 

“I’ve gravitated to representing a 
lot of injured bicyclists because I’ve 
loved bicycling since childhood,” Davis
explained, adding that he and his brother

biked through
Europe for five
months after
college. “Our
firm distrib-
uted 15,000
bicycle safety
lights on Bike
to Work Day
this year. 
I live in San
Francisco, and
I’m a big advo-
cate for a safer
bicycling infra-

structure, including a protected bike lane
down the entire length of Market Street.”

Two recent cycling cases involved
settlements for riders in the city injured
in collisions with Muni vehicles. The first
was a bus that made a left turn into the
path of an oncoming cyclist, which result-
ed in the man breaking his collar bone.
The matter settled for $95,000. The sec-
ond involved a Muni railway employee
who opened the door of a pickup truck
and caused a bicyclist to crash, injuring
his shoulder. That case settled for
$65,000.

Another recent cycling case involved
a rider in the Donner Lake region of the
Sierra Nevada who was struck by a left-
turning car. The crash fractured the
cyclist’s pelvis and caused a partial ampu-
tation of his left thumb. Davis obtained a
$625,000 settlement in that case. 

Davis also has worked a number 
of pedestrian injury and death cases,
including one where he and partner Rich
Schoenberger obtained a more than $4
million settlement for a recent business
school graduate who suffered a traumatic
brain injury after being struck by a car
while walking in a crosswalk. Though the
driver had limited insurance coverage
($50,000), Davis and Schoenberger dis-
covered she was an employee of a large

Silicon Valley company, and they were
able to prove she was still on the clock,
driving from one campus to another,
when the accident occurred. The compa-
ny contributed $4 million to the settle-
ment. 

“The cases that really stand out for
me are ones that looked like difficult
cases because maybe it didn’t look like
there would be enough coverage, or lia-
bility seemed questionable at first.” Davis
said. “Of course, it’s always very satisfying
when you find someone who really need-
ed help because you knew they’d been
hurt or someone they loved had been
killed, and you’re able to get them a
good result. There’s a whole bunch of
cases that fall into that category.”

East Coast transplant 

A native of Boston, Davis stayed
close to home for undergraduate studies,
graduating from Boston University with 
a degree in economics. After his trek
through the mountains overseas, he
returned to the States and moved west to
Sacramento, where he had some rela-
tives. Unsure of what he would do next,
Davis was tending bar when he met some
lawyers and was impressed with the way
they analyzed problems. After picking
their brains on what it took to be a
lawyer, he backed out of a job he’d just
accepted in hospitality management and
took the LSATs. He did well enough on
the exam to be accepted to UC Hastings
College of the Law, a good enough rea-
son to call the Bay Area home.

“I had done some research and
found out Hastings was a good school,”
he explained. “At the time, tuition was
relatively low, and San Francisco just
seemed like a dream place to live.”

Upon graduating from Hastings,
Davis began his law career working in
business litigation for a boutique firm 
in San Francisco, where he did some

Profile: Matthew Davis
Avid cyclist and bicycling advocate steered his way
from the City Attorney’s Office to a partnership
at the Walkup firm 

Kevin Kearney
Expert Witness

Over 35 years of Construction
Over 20 years of Consulting
Construction Litigation and Management

BAY AREA/NORTHERN CALIFORNIA

415.819.1157
www.kearneyobanion.com
kevin@kearneyobanion.com

Davis



BY JEREMY CLOYD
The Veen Firm, P.C.

Every year people die or sustain life-changing injuries due
to falls from scaffolding. These injuries generally occur on
multi-employer worksites where scaffolding is set up so that
workers from many different trades can perform their jobs. The
United States Department of Labor estimates that 65 percent of
the construction industry works on scaffolding. Thus a large per-
centage of the workers on scaffolding likely rely on the scaffold
erector to do their job correctly. Counsel representing the
injured worker should expect disputes as to whether this reliance
is reasonable.

The injured worker’s unfamiliarity with scaffolding require-
ments is not the only reason why it is often difficult to establish
responsibility for a scaffolding failure. By nature, scaffolding is
temporary. The scaffolding may have completely fallen apart at
the time of the accident or it may have been dismantled shortly
thereafter in the normal course of the construction work. Either
way, it is difficult to establish solely from memory how the scaf-
folding was erected and why it failed. 

This article focuses on the identification of witnesses, rules,
and documents necessary to establish how scaffolding was erect-
ed, how it should be erected, and who is responsible for keeping
it safe.

The scaffolding contractor witnesses

Construction projects larger than a small home renovation
usually involve a contractor that specializes in the erection and

dismantling of scaffolding. A scaffolding contractor is a specialty
licensed contractor that erects metal or wood scaffolding includ-
ing temporary sidewalk sheltered construction work barricades. 

A scaffolding contractor typically contracts with a general
contractor or landowner for the rental, erection, and disman-
tling of the scaffolding after providing an estimate of what those 
services will cost. To put this bid together, the scaffold contractor
may employ an estimator responsible for evaluating the needs of
the project – usually by visiting the installation site. The scaffold
contractor may also employ a draftsman responsible for creating
drawings or plans showing the number and type of scaffolding
pieces required and how they are to be assembled. The drafts-
man and estimator should have knowledge of how the scaffold-
ing was designed and why it was designed in that particular way. 
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After entering the contract, the scaffold contractor’s “project
manager” will be responsible for planning, coordinating, and
overseeing the erection, inspection, and dismantling of the scaf-
folding according to the construction schedule. The company
may also employ a safety director responsible for managing and
overseeing safety aspects. These witnesses are likely to have infor-
mation relating to the timing requirements of the work as well 
as any changes or problems encountered in finishing the work
according to schedule in a safe manner.

The scaffold contractor will send “scaffold erectors” to com-
plete the physical labor of installing, modifying, inspecting,
and/or dismantling the scaffolding pursuant to the terms of the
contract and construction schedule. The scaffolding crew often
includes a “foreman” who is typically the most experienced and

knowledgeable about the scope of the work. Note that the erec-
tion or dismantling of scaffolding must be performed under the
direction and supervision of a “qualified” person. (8 C.C.R. §
1637(k).) The scaffolding crew will thus consist of witnesses who
should be knowledgeable of both the requirements for scaffold-
ing and how it was actually erected prior to your client’s injury.

Standards for safe erection of scaffolding

The primary source for determining how scaffolding should
have been installed in an injury case will likely be Title 8 of the
California Code of Regulations, otherwise known as Cal-OSHA.
Cal-OSHA is intended to protect all workers. (Lab. Code, § 6300
[“…purpose of assuring safe and healthful working conditions
for all California working men and women by authorizing the
enforcement of effective standards, assisting and encouraging
employers to maintain safe and healthful working conditions,
and by providing for research, information, education, training,
and enforcement in the field of occupational safety and health.”])

Cal-OSHA regulations may be admissible to establish duty
or standard of care (Elsner v. Uveges (2004) 34 Cal.4th 915, 928
[“…are to be treated like any other statute or regulation and
may be admitted to establish a standard or duty of care in all
negligence and wrongful death actions…”]). Regulations may
also be relevant to standard of care where employer adopts the
regulations as company policy. (Dillenbeck v. City of Los Angeles
(1968) 69 Cal.2d 472 [“Such rules implicitly represent an
informed judgment as to the feasibility of certain precautions
without undue frustration of the goals of the particular enter-
prise.”]); see also (Grudt v. City of Los Angeles (1970) 2 Cal.2d
575)

The scaffolding contract and the scaffolding contractor’s
own training materials, safety manual, and Injury and Illness
Prevention Program (8 C.C.R. 3203) will likely require employ-
ees to be knowledgeable about and follow the safety require-
ments of Cal-OSHA. The contractor’s witnesses should admit
that these regulations were a job requirement and inform the
standard of care applicable to their work. 

The California Department of Industrial Relations main-
tains a searchable index of all Cal-OSHA regulations including
those applicable to scaffolding at www.dir.ca.gov/samples/search/
query.htm. In addition to considering the regulations specific to
scaffolding (8 CCR 1635.1-1667) the attorney may want to also
browse the regulations pertaining to Access, Work Space, and
Work Areas (8 CCR 3270-3280); Safe Practices and Personal
Protection (8 CCR 3300-3416); and the Erection of Structures
Including Falsework, Shoring and Framing System (8 CCR
1709-1722.1).

Other sources the attorney may want to consider for deter-
mining the way scaffolding should have been erected include
the contractor’s safety manuals; training materials; the scaffold-
ing contract; the design drawings; the scaffolding manufactur-
er’s product guide; and the federal OSHA regulations at 29 CFR
1910.28 – although Cal-OSHA is generally as strict as the feder-
al regulations. You may also want to consider consulting with a
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scaffolding expert to opine on industry
custom and practice.

You will ideally have identified the
rules you believe to be applicable to your
client’s accident before taking the deposi-
tions of the scaffolding company’s wit-
nesses. This will prepare you to reach
agreement with the witnesses on the 
rules applicable to your case versus what
actually happened.

Ongoing requirements
for condition of scaffolding

Once the scaffolding has been erect-
ed, the installer may disclaim any respon-
sibility for what happens thereafter. You
should anticipate that the installer will
blame subsequent injuries or scaffolding
failures on misuse of the scaffolding,
improper removal of component parts,
or a failure by the injured party’s
employer to perform appropriate inspec-
tions. It is therefore important to identify
how the scaffolding was originally erect-
ed, whether and why it was modified dur-
ing the course of the work, and who was
responsible for making sure it remained
in a safe condition.

Regardless of the cause of the injury,
the scaffold contractor will likely point to
the responsibility of the injured party’s
employer to provide a safe place to work
under California Labor Code section
6400. California law requires all employ-
ers to consider job site safety whether
they are the employer whose employees
were exposed to the hazard, the employ-
er who actually created the hazard, or 
the employer who had the authority or
responsibility to correct the hazard. (Lab.
Code § 6400.) 

If the injured party’s employer is not
conducting regular inspection of the scaf-
folding, the scaffolding contractor may
point to the lack of inspections as the
cause of the injury. Cal-OSHA requires
that “All scaffold planks shall be visually
inspected for defects before use each
day.” (8 C.C.R. § 1637(f)(6).) The federal
OSHA regulations also state that
“Scaffolds and scaffold components shall
be inspected for visible defects by a com-
petent person before each work shift, and
after any occurrence which could affect a

scaffold’s structural integrity.” (29 CFR §
1926.451(f)(3).) Look to the contract doc-
uments and testimony of the scaffold
employees for evidence as to whether an
obligation for ongoing inspections was
ever delegated to or undertaken by the
scaffold contractor or other party.

Attorneys representing an injured
party against a scaffolding contractor
should develop a theme from the outset
of discovery that the scaffold company 
is a specialty contractor with greater
expertise and knowledge about scaffold-
ing than anyone else on the jobsite. A
painter, for example, may notice obvious
defects in the scaffolding like obstruc-
tions or missing planks but cannot be
expected to know a technicality like the
requirement that sloped platforms must
be “positively secured” under 8 C.C.R. §
1637(o). When that painter’s employer
hired the scaffolding contractor, he or
she was purchasing the contractor’s spe-
cial knowledge and training and it can be
argued that it was therefore reasonable to
rely on the scaffolding contractor.

Document checklist

The following is a list of documents
to request in cases brought by injured
workers against scaffolding contractors.
In addition to requesting these docu-
ments from the defendant, also consider
third-party subpoenas to other contrac-
tors working at the project for some or
all of these documents as appropriate. 
• All contracts, including change orders,
for the erection and/or dismantling of
scaffolding.
• All contracts, including change orders,
between the landowner and general 
contractor.
• All requests for modifications to the
scaffolding or shoring.
• The scaffolding contractor’s entire job
file for the work.
• Communications regarding the subject
incident and the temporary structure.
• Diagrams, drawings and design plans
for the scaffolding.
• All progress photographs of the work
site.
• All photographs relating to the subject
incident.

• Policies, procedures, and training mate-
rials regarding the installation, disman-
tling, and/or modification of the tempo-
rary structure.
• The contractor’s Injury and Illness
Prevention Program(s) (IIPP) applicable
at the time of the subject incident.
• All documents memorializing or relat-
ing to safety meetings.
• All documents memorializing or relat-
ing to inspections of the work site.
• All written or recorded statements
regarding the subject incident.
• All reports regarding the subject 
incident.
• All documents showing the cost or
charge for the scaffolding work such 
as time and materials forms, invoices,
estimates, and similar documents.
• All documents showing the work per-
formed on particular dates such as daily
logs, progress reports, time sheets, and
similar documents.
• All reports or investigatory materials
from Cal-OSHA.

Conclusion

Scaffolding cases can be difficult
because of confusion over the cause of a
failure and the identification of the
responsible party. Pursuing a case against
a scaffold contractor requires a good
understanding of how the scaffolding was
erected versus how it should have been
erected. A strong, focused inquiry into
the issues and documents outlined above
will help resolve these issues and allow
you to reach a fair resolution for your
client.

Jeremy Cloyd is an 
attorney on the Label 
Trial Team at The Veen
Firm where he litigates cata-
strophic injury cases involv-
ing negligence, wrongful
death, products liability, 
and industrial accidents.
Email Mr. Cloyd at

j.cloyd@veenfirm.com or visit the firm’s 
website at www.veenfirm.com.
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BY ANNE M. LAWLOR GOYETTE

Construction-defect cases typically involve large numbers of
parties, attorneys, insurance companies and experts. Each play-
er has its own goals. The property owner wants maximum funds
to repair defects and cover losses. The builder disputes both
plaintiff ’s repair scope and associated costs and seeks to pass
plaintiff ’s claims onto subcontractors. The subcontractors con-
centrate on minimizing alleged damages and shifting responsi-
bility. The design professionals distinguish between construction
errors and design issues. Attorneys challenge pleadings, deci-
pher contracts, pursue claims and assert defenses. Insurers high-
light policy language to define covered losses and involve other
carriers to share the risk. Experts bring technical insight to all
aspects of the discussion. 

Special master/mediator

A special master/mediator can steer these players towards
resolution by designing and implementing strategies that allow
for meaningful settlement discussions in advance of mediation.

First, discuss with the participants the necessary parties and
their roles at the project. If a contract exists, does it accurately
reflect the client’s work? Did the client perform additional work?
If the client is uncertain, will a site inspection or meeting with
other defense parties refresh his memory? Also, determine
whether the contract includes any attorney fee, duty to defend,
indemnity or limitation of liability provision.

Second, assist the parties in sorting through any coverage
issues. If there is an insurance issue that may impede settlement
discussions, who are the decision makers and what information
do they need to address the issue? Is additional carrier partici-
pation needed? Have the carriers reached a time on risk agree-
ment? Are there additional insured issues? Many times, insur-
ance-related issues can be resolved through a conference call
between the neutral and carrier representatives; at a minimum,
these calls identify decision makers and facilitate carrier analyses
before mediation. 

Third, work with the parties’ experts to define potential
problems, develop repair proposals and explore creative solutions.
Expert information plays a significant role in preparing a com-
plex case and defense. How will the parties use this information
in settlement discussions? Will experts explain areas of agreement
and disagreement? Will they share possible solutions? 

Finally, encourage the participants to develop a settlement
strategy. Will plaintiff only consider a global settlement? Will the
lead parties allow peripheral party settlements? Can players with
additional insured endorsements settle early? Will the parties
consider settling around a “problem” player? Who will attend
the settlement conference with authority to finalize any settle-
ment agreement? When will lead parties serve settlement
demands? In addition to a settlement plan, the participants 
privately should define the outcome that they hope to achieve
and plan how they will move from offer to offer or demand to
demand before the mediation.

Moving players towards settlement in a construction-defect
case is not easy. The process involves multiple players with vari-
able and changing goals. Factual disputes, conflicting legal theo-
ries, late claims, missing parties and recalcitrant carriers create

additional challenges. Nonetheless, a special mas-
ter/mediator can steer these players towards reso-
lution by implementing strategies that prepare
parties for meaningful settlement negotiations. 

Anne Lawlor Goyette of Griffiths • Goyette
has organized and resolved hundreds of complex
cases as a full-time neutral since 1998.
www.SpecialMasterMediator.com

Anatomy, continued from Previous Page

Cloyd

Submit your latest verdict to www.JuryVerdictAlert.com42 Plaintiff | July 2016 | plaintiffmagazine.com

Goyette

Building settlements
in construction-defect cases
Passing the buck is the usual defense strategy,
and a special master may be needed to steer
these cases towards settlement

�



BY SHAANA A. RAHMAN

We are all multi-modal commuters. 
Since 100 percent of commutes include
walking, we’re all pedestrians, right?
Oddly enough, many people don’t self-
identify as “walkers” or “pedestrians.”
Bicyclist, yes. Driver, sure. Motorcyclist,
hell yeah. Pedestrian…hmmm, I guess
so. This lack of awareness that when we
leave the house we have an instant-
shared common experience has made 
it difficult to get State and Local 
agencies to shift focus from the car-
driving public or public transit to the
safety of pedestrians. 

In California, with the proliferation
of non-profit pedestrian advocacy groups
and the public outpouring for projects
like Vision Zero, pedestrian safety is now
front and center of a new debate about
making roads safe, efficient and accessi-
ble for all modes of transport. 

And before you read any further:
No, this is not going to be a step-by-step
guide on how to crush it on your next
“ped” case. The point of this article is 
to build awareness around the issue of
pedestrian safety with the hope of getting
our community of plaintiffs’ lawyers
involved in the advocacy work that is
needed to help our future clients not
become clients. The idea is that the true
goal of a civilized society is to protect the
weak, or unrepresented, or unprotected,
or the general population, from harm. 

“Blame the victim”
in pedestrian collisions

The fact is one case in particular has
stuck with me over the years and caused
me to re-examine pedestrian cases. 
It was a case in which I represented the
family of a 13-year-old child hit in a
crosswalk on his way to school. The boy,
hit by a young driver coming off a late
shift at a Krispy Kreme, lived but suffered
irreparable brain damage that left him in
a persistent vegetative state. The first

thing that struck me were the initial whis-
pers in the media and from locals specu-
lating that the child was wearing head-
phones, or may have been a foot or so
outside the crosswalk, or perhaps darted
out into the street. None of those things
were true, of course, but it was interesting
to witness the subtle bias we have in
urban areas against pedestrians, despite
the fact we are all pedestrians at some
point or another. For a long time, we
have had a very “blame-the-victim” 
mentality when it comes to pedestrian
collisions. 

Also, despite the clear responsibility
of the driver for the collision, my clients
insisted that their son wouldn’t have been
hit if there had been a stop sign at the
intersection, like the residents of the
neighborhood had been demanding.
This led me down a road of many, many
public records act requests and fights
with the City Attorneys’ office. The evi-
dence I uncovered was really astounding. 

Basically, citizens groups had made
repeated complaints to the City that the
intersection needed a stop sign because
children and the elderly crossed there
and cars went too fast. When they were
ignored, the residents employed the
voice of their City Supervisor, who was
also ignored by the City. The City did
manage to have a summer intern go to

the intersection to perform a stop sign
warrant. The intern’s work, unchecked,
determined that no stop sign was need-
ed. 

But here’s the really amazing part
that was at the root of the problem with
the City’s intractability when it came to
roadway safety improvements throughout
the City – the City had long ago adopted
what they called their “Transit First” poli-
cy which in essence enabled the City to
say no to any roadway change, e.g. stop
signs, stop lights, yield signs, traffic calm-
ing measures, if the change impeded the
flow of the City’s public transportation.
Now, not one City Engineer or City
employee would admit that the Transit
First policy placed bus schedules over 
the safety of pedestrians but that is 
exactly what it did. Ultimately, the City 
installed a stop sign at the intersection.
Sadly, it was too little, too late for my
clients. 

During the case, it seemed that the
whole attitude of the City and the public
was wrong somehow. It was as if in an
urban area, anything that wasn’t a car or
a bus was expected to fend for them-
selves in some sort of Darwinian experi-
ment. But, what really was happening
was public entities weren’t holding up
their end of the bargain – they weren’t
providing safe streets for pedestrians
either with infrastructure or enforcement.
That led me down a winding path to tak-
ing on public entity and dangerous con-
dition cases and fighting with public enti-
ties to effectuate changes to their policies.

What public entities should
have been doing all along 

In 2000, in acknowledgement that
pedestrian injuries and fatalities had
become a public health crisis, the
California Legislature enacted the
Pedestrian Safety Act of 2000. The
Legislature’s intention to guard pedestri-
an safety can be seen throughout
California Vehicle Code sections 21949-

plaintiffmagazine.com | July 2016 | Plaintiff 45

21970. In Vehicle Code section 21949 the
Legislature “declares”:

[I]t is the policy of the State of
California that safe and convenient
pedestrian travel and access, whether
by foot, wheelchair, walker, or stroller,
be provided to the residents of the
state…it is the intent of the Legislature
that all levels of government in the
state, particularly the Department of
Transportation, work to provide con-
venient and safe passage for pedestri-
ans on and across all streets and high-
ways, increase levels of walking and
pedestrian travel, and reduce pedestri-
an fatalities and injuries. 

(Cal. Veh. Code, § 21949(a)(b).) 
Similarly, Vehicle Code sections

21950-21954 provide all kinds of legal
protection for pedestrians such as requir-
ing drivers to yield to pedestrians in
marked and unmarked crosswalks, plac-
ing restrictions on the removal of a
marked crosswalk, giving pedestrians the
right of way while on sidewalks, and pro-
viding that drivers have a higher duty of
care than pedestrians. While these laws
and the intent of the Legislature make it
clear that pedestrians are vulnerable
roadway users and as such need special
protections, laws without clear enforce-
ment and coordination with existing
infrastructure have done little to decrease
pedestrian deaths or fatalities.

Public entities failed:
The result has been death 

The statistics in urban areas like San
Francisco are brutal: Sixty percent of all
traffic-related deaths involve pedestrians
(75 percent of all traffic deaths in San
Francisco are either pedestrians or
cyclists) and three pedestrians are hit by
cars EVERY DAY. San Francisco currently
is the number one ranked city in the 
Bay Area for pedestrian fatalities.
Nationwide, speeding was a contributing
factor in 30 percent of traffic collision
deaths in 2013; in San Francisco it is the
leading cause. (sfmta.org/visionzero; SFPD
Crossroads Database 2010-2014.) 

This means that all the “yield” laws in
the world will not, alone, decrease pedes-
trian deaths and injuries. The issue of
roadway speed must be addressed, by both
lowering speed limits and enforcing speed
limits. A recently published study found

that drivers are nearly four times more
likely to yield for pedestrians at travel
speeds of about 20 miles per hour than
when traveling at 40 miles per hour.
(Bertulis, Tomas, Dulaski, Daniel “Driver
Approach Speed and Its Impact on Driver
Yielding to Pedestrian Behaviour at
Unsignalized Crosswalks, Transportation
Research Board, Journal of the
Transportation Research Board.) 

One of the reasons for this is that a
driver’s field of vision decreases at higher
speeds – while at 20 miles per hour you
are noticing the entire roadway, parked
cars, and sidewalk activity, as your speed
increases your focal point narrows to the
area immediately in front of you. 

So speed matters. This is where it
gets real. Research also shows that the
risk of a pedestrian dying after being
struck by a vehicle dramatically changes
within a 20 mile per hour variance. For
instance, a pedestrian struck by a car
travelling 20 miles per hour has only a
10 percent chance of death; at 30 miles
per hour that increases to 40 percent and
at 40 miles per hour, the fatality rate for
pedestrians is 80 percent (and actually
over 90 percent for seniors). 

So how do we change? 

Advocate for change. In 1997,
Sweden adopted a road safety project
called Vision Zero, which was a policy ini-
tiative to achieve the goal of no roadway
fatalities or injuries. In 2012, Chicago
became the first city in the U.S. to adopt
Vision Zero and since then 14 cities have
adopted Vision Zero including San
Francisco, San Mateo, San Jose, Santa
Barbara and San Diego. 

I was fortunate to experience first-
hand San Francisco’s adoption of the pol-
icy in 2014 as a Board Member of Walk
San Francisco, a non-profit pedestrian
advocacy group. The adoption of Vision
Zero by San Francisco came from pres-
sure from the community and community
groups, Walk San Francisco and the San
Francisco Bicycle Coalition, after San
Francisco hit a record high of 21 pedes-
trian deaths in 2013. It was only through
the tireless efforts of these individuals
and groups that the City adopted the
policy. When San Francisco adopted the
policy, it committed to building better
and safer streets, educating the public on

traffic safety, enforcing the most danger-
ous traffic violations and adopting policy
changes to eliminate traffic deaths by
2024. 

As a result of the press from Vision
Zero, groups are now taking the fight to
the State level to try to implement
Automated Speed Enforcement (ASE) – a
safety technique that uses cameras and
vehicle speed sensors to capture images
of cars traveling at excessive speeds. In
California, we are all used to the “red
light cameras;” however ASA is not yet
legal in California, although some cities
like San Jose used it briefly and found 
a 15 percent decline in the proportion 
of drivers traveling 10 miles over the
speed limit. Other cities like Portland,
Washington, D.C., Scottsdale and Chicago
have reported significant reductions in
fatalities, collisions and vehicles traveling
ten miles or more over the speed limit. 

Nicole Ferrara, the Executive
Director for Walk San Francisco, has a
mantra for the end of traffic fatalities –
engineering, education, and enforce-
ment. These are the pieces that need 
to be worked on to reach the Vision 
Zero goal.

What can we do as trial
lawyers?

You, of course, can do what we do
and take on tough cases against public
entities for infrastructure defects. You can
also lend a hand to the non-profits lead-
ing the charge. Get involved, volunteer
your time, and donate. 

Shaana A. Rahman is
an experienced civil trial
attorney and the principal in
the firm of Rahman Law
PC. She handles personal
injury and professional mal-
practice cases. A significant
part of Ms. Rahman’s prac-
tice includes actions against

public entities in cases that involve dangerous
conditions of public property or negligence of
public entity employees, such as bus drivers,
public works departments and city engineers.
She is also a member of the Board of 
Directors of the San Francisco Trial 
Lawyers Association. Visit her Web site: 
www.rahmanlawsf.com.
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An insurance agent is an agent of the
insurance company she represents. She is
considered to be acting for the carrier,
and her actions can bind the carrier. For
example, an Allstate agent is, as a matter
of law, an agent of Allstate (the same
applies to a State Farm or Farmers
agent). She acts on Allstate’s behalf, and
her actions can bind Allstate. If the agent
fails to obtain specific coverage that the
insured requested and that the agent said
would be provided by a particular policy,
a court – applying the common-law doc-
trine of equitable reformation – may in
effect re-write the insurance contract to
include the requested coverage.

In contrast to an insurance agent, an
insurance broker typically works with sev-
eral carriers and typically is considered
to be acting for the insured. Except in
rare circumstances, a broker’s actions will
not bind the carrier and will not be
imputed to the carrier.

Although insurance agents occasion-
ally can be held accountable for negli-
gence in the performance of their duties
as agents, since their professional actions
can be imputed to the carrier, it is more
common for brokers to be named as
defendants in cases of alleged profession-
al negligence. For this reason, and for
simplicity’s sake, we focus in this article
not on insurance agents but on insurance
brokers. 

Four typical scenarios for
broker negligence

There are four basic situations in
which a client will approach an attorney
with a possible claim for professional
negligence against an insurance broker. 
Scenario 1: The client claims that she
forwarded money to her broker to pay
the policy’s premium, but the broker
failed to pay the premium.
Scenario 2: The client asked the broker
to buy specific insurance, such as earth-
quake insurance. The broker said he
would but then failed to do so.
Scenario 3: The broker held herself out
as having particular expertise in a certain
type of insurance, or in insurance for a
particular industry or for a particular
business, such as a jewelry store or a car

wash. The client asked her to get the
appropriate insurance for that particular
business, and the broker failed to procure
the necessary and available insurance for
that business.
Scenario 4: The client asked for home-
owner’s insurance for his house. The bro-
ker procured the coverage. The house
burns down, and the client learns that
she does not have sufficient coverage to
rebuild her home to its pre-loss condi-
tion.

In each of these scenarios, the client
has suffered a loss that she thought was
covered but that turns out not to be.

Three of these four scenarios present
potentially worthwhile broker-negligence
cases. The first two scenarios are straight-
forward examples of broker negligence.
If one of these cases comes in your door,
consider yourself lucky: the broker’s 
E&O carrier usually will settle these cases
quickly (depending, as always, on the
facts of a particular case). The fourth sce-
nario presents a case that is probably not
worth pursuing: in most jurisdictions –
not all, but most – courts will hold the
policyholder responsible for choosing the
amount of coverage. 

Most broker-negligence litigation
arises from the third scenario. These
cases turn on whether the attorney can
develop the evidence necessary to estab-
lish that the broker had a duty to procure

insurance that the insured had not
specifically requested.

Insurance brokers have only
limited duties to their clients

An insurance broker has a duty to
exercise reasonable care in procuring the
insured’s requested coverage. (See, e.g.,
Jones v. Grewe (1987) 189 Cal.App.3d 950,
954.) In Jones, the California court held
that, “[o]rdinarily, an insurance agent
assumes only those duties normally
found in any agency relationship. This
includes the obligation to use reasonable
care, diligence, and judgment in procur-
ing the insurance requested by an
insured.” (Ibid.) Most jurisdictions inter-
pret this duty narrowly, which makes it a
challenge to hold brokers accountable for
professional negligence. In most jurisdic-
tions an insurance broker’s duties do not
include an obligation “to volunteer to an
insured that the latter should procure
additional or different insurance cover-
age.” (Fitzpatrick v. Hayes (1997) 57
Cal.App.4th 916, 927.)

A few jurisdictions impose greater
duties on insurance brokers. In these
jurisdictions brokers have an obligation
to give advice regarding additional cover-
ages and limits without proving the exis-
tence of any special relationship between
the broker and his client. For instance,
the New Jersey Supreme Court in 
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BY MICHAEL L. COHEN
AND HEATHER M. MCKEON

Insurance agents and insurance bro-
kers can be held accountable for per-
forming their professional duties negli-
gently, but only in limited circumstances.
To prove professional negligence against
an insurance agent or broker, the client
must prove the basic elements of negli-
gence – duty, breach, causation, and
damages. The challenge in these cases is

proving the existence of a duty because
in most jurisdictions insurance agents
and brokers have only limited duties to
their clients. 

The professional conduct of insur-
ance agents and brokers is governed by
the laws of each state, and we have not
exhaustively researched each state’s laws
for each of the concepts that we discuss
in this article. This article is an intro-
duction to the key issues that an attor-
ney should consider when evaluating or
prosecuting a negligence case against

an insurance agent or an insurance 
broker. We provide authority from 
several jurisdictions, which will provide
the reader with an informed starting
point for further analysis and 
research.

Insurance agent vs. insurance
broker

People often think the terms “insur-
ance agent” and “insurance broker” are
synonymous and interchangeable, but
they are not. 

Pursuing insurance agents
and brokers for professional
negligence
These can be difficult cases, but there are scenarios
in which they are viable 

Trial Practice and Procedure
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defendants or for the defendants’ errors-
and-omission carriers. Consequently, it is
important to find and retain an expert as
soon as you can.

Indeed, we urge attorneys who are
even considering such a case to consult
with a broker before you take the case. An
honest, experienced, knowledgeable 
broker should be able to tell you pretty
quickly whether the conduct of the
potential client’s broker fell below the
industry standard of care.
Determine whether the coverage was
available in the marketplace at a price
the insured would have paid

Another reason to retain and consult
with an expert as soon as possible is to
determine whether the coverage the
potential client needed or wanted was
even available in the marketplace. This is
important: the insurance must have been
available in the marketplace, and at a
price the insured would have paid, before
a broker can be held accountable for fail-
ing to obtain coverage. For example, a
bar can ask for insurance to cover bar
fights, but coverage for such claims is
increasingly rare and difficult to find, let
alone at an affordable rate. Consequently,
a broker’s failure to obtain coverage for
such claims probably would not consti-
tute negligence.
Go back to the beginning of the relationship

Consider the following example, a
true story: We once represented a small,
family-owned manufacturing firm in a
negligence case against its insurance bro-
ker. The firm’s operations were housed in
separate buildings in the same industrial
neighborhood. As the firm’s needs would
change, the firm would move its opera-
tions from one building to another. The
firm disclosed all of this to its broker,
who obtained a comprehensive general
liability (“CGL”) policy. The firm renewed
the policy year after year for ten years.

One night the firm suffered a large
fire. The fire damaged several buildings,
and it gutted the building that housed
the firm’s most important and expensive
machines. The firm submitted a claim,
but the carrier paid only a fraction of the
total loss. It turns out, instead of setting
an aggregate limit for the firm and all its

operations regardless of the building in
which that particular operation was
housed, the broker had requested sepa-
rate limits for each building based on the
firm’s operations in each building at the
time the broker first placed the policy a
decade earlier. We discovered the broker’s
mistake by reviewing the original docu-
ments from ten years earlier and each of
the annual renewals.

If you are prosecuting a claim for
negligence against an insurance broker,
you should obtain documents reflecting
the entire relationship between the bro-
ker and your client, from the beginning
to the time of the loss. These documents
might reveal mistakes the broker made
long before the loss but that become
apparent only after the loss. These docu-
ments might also help you establish
whether there was a special relationship
between the broker and your client suffi-
cient to persuade a court that the broker
should be treated as more than just an
order-taker.

Go to broker school

For most broker negligence cases,
neither case law, nor statutes, nor
administrative regulations will give 
you sufficient information to establish
the industry standard of care for insur-
ance brokers. We recommend you go 
to broker school – and by “broker
school,” we mean the books and 
on-line courses that would-be brokers 
study to pass their licensing exams and
that licensed brokers study for their
continuing education.

Another real-world example: When
the opposing party in one broker negli-
gence case disclosed its testifying expert,
we researched that expert’s background
online. We discovered that he taught con-
tinuing education courses for insurance
brokers and that his courses were avail-
able on-line and on-demand. We bought
one of his recorded lectures.

In that case one of the disputed
issues was whether the broker had taken
certain necessary actions. The defendant
broker insisted that he had, but there 
was no evidence of this anywhere in the
documents – not in any of the e-mail

messages, not in any of the broker’s let-
ters, not in any of the communications
with potential carriers with whom he had
communicated. That defendant’s expert,
in his on-line lecture, emphasized the
importance of keeping documents in 
the file. He repeatedly told his students,
“If it’s not in the file, it didn’t happen.”
At our deposition of this expert, I played
this excerpt from the lecture. The
expert’s face was red when he confirmed
that the voice was his. 

The case settled the following week.
The Insurance Journal (www.insur-

ancejournal.com) offers on-line courses
for brokers, but the courses are available
to anyone who pays. The books that
would-be brokers study to pass their
licensing exams are another good source
you can use to establish the industry stan-
dard of care.

Conclusion

Insurance agents and brokers are for
the most part insulated by the law from
negligence claims. However, the more an
agent or broker promises, the more likely
he can be held liable for negligence.
Therefore, as you are reviewing a poten-
tial case, it is important to get as much
information as possible to find out if the
agent or broker made misrepresentations
regarding a policy, held themselves out as
an expert in a specific field, or mishan-
dled funds.

Michael L. Cohen 
and Heather M. McKeon
are the principals in Cohen
McKeon LLP. Cohen
received his J.D. in 1992
from Harvard Law School,
and was a member of the
Harvard Law Review.
McKeon graduated in 
1996 with honors from
Georgetown Law Center.
They devote a substantial
part of their practice to rep-
resenting policyholders in
cases involving insurance
coverage.

Submit your latest verdict to www.JuryVerdictAlert.com48 Plaintiff | July 2016 | plaintiffmagazine.com

Brill v. Guardian Life Ins. Co. of Am. (1995)
142 N.J. 520 held that in addition to the
duty to act with reasonable skill and dili-
gence, the broker has a duty to inform
the potential insured regarding coverage
available through a temporary binder.
(Id.at p. 542 (“if a broker does not
inform the prospective insured of the
availability of a temporary binder option,
the broker has committed professional
negligence”).) Similarly, an insurance
broker or agent in Louisiana “owes a
fiduciary duty to his customers, which
includes a duty to prudently advise one’s
clients regarding recommended cover-
age.” (Barreca v. Weiser (2010) 53 So.3d
481, 492.) The Idaho Supreme Court has
held that “when an insurance agent per-
forms his services negligently, to the
insured’s injury, he should be held liable
for that negligence just as would an
attorney, architect, engineer, physician or
any other professional who negligently
performs personal services.” (McAlvain v.
General Ins. Co. (1976) 97 Idaho 777, 780
(1976).) In these jurisdictions, scenario
four might be a broker-negligence case
worth pursuing.

Sometimes, the law will impose
additional duties on a broker

Brokers sometimes will assume addi-
tional duties that can result in them
being held accountable for professional
negligence. The courts will sometimes
treat the broker as more than just a glori-
fied order-taker and impose a greater
duty under the following circumstances:
• If the broker misrepresents the nature,
extent, or scope of the coverage being
offered;
• If the broker assumes additional duties,
either by express agreement or by hold-
ing himself out as having expertise
regarding insurance for a particular 
business or industry; or
• If the broker and the insured have a
special relationship, which can be created
by having a long-term relationship. 
(See, e.g., Fitzpatrick v. Hayes (1997) 57
Cal.App.4th 916, 927.) The courts have
held that “a special duty may be created
by express agreement or by the agent
holding himself out to be more than an

‘ordinary agent.’” (Paper Savers, Inc. v.
Nasca (1996) 51 Cal.App.4th 1091, 1096
(internal citations omitted); see also
Kurtz, Richards, Wilson & Co., Inc. v.
Insurance Communicators Marketing
Corporation (1993) 12 Cal.App.4th 1249,
1257 (holding that special duty was creat-
ed when brokerage held itself out as an
expert on the specific type of insurance
requested by Kurtz).

A good example of the case
described in scenario three is Williams v.
Hilb, Rogal & Hobbs Insurance Services of
California, Inc. (2009) 177 Cal.App.4th
624. In Williams, the clients sued their
insurance broker for failing to procure
worker’s compensation insurance for
their business. The clients had chosen 
an insurance agency that advertised an
expertise in providing complete insur-
ance packages for business. The appel-
late court upheld a finding of both a duty
and breach of that duty by the insurance
broker based on the following facts:
• Williams and Simon “reasonably
assumed agent Thaw’s expertise and
relied on her in the belief they were
offered an insurance ‘package’ tailored
for Rhino dealerships.” (Id. at p. 641.)
• The court found the Williams’s evi-
dence that they never received any
advisement from Thaw, that they were
required to obtain separate workers’ 
compensation insurance, and that 
workers’ compensation insurance was not
a part of the “package”− more credible
than Thaw’s contrary testimony that she
offered and discussed workers’ compen-
sation insurance with Williams in 1999
and his wife in 2000. The court further
found it “taxes credibility, and plain com-
mon sense expectation of business prac-
tice under the circumstances, that no
written record of even minimum formali-
ty exists by agent Thaw documenting
considerations, discussions, advisement,
or Plaintiffs’ alleged declinations relating
to workers’ compensation insurance for
Plaintiffs’ Rhino SFS dealership.” (Ibid.)

Therefore, in any potential broker
negligence case, the attorney should be
looking for facts to show that the broker
advertised an expertise in a specific area
of insurance.

In some jurisdictions an 
insurance broker can be liable
for breach of fiduciary duty

In most jurisdictions, including
California, neither insurance agents nor
insurance brokers owe their clients fiduci-
ary duties unless they are holding the
client’s money, which could make them
fiduciaries for reasons other than the
procurement of insurance. (Hydro-Mill
Co., Inc. v. Hayward, Tilton and Rolapp Ins.
Associates, Inc. (2004) 115 Cal.App.4th
1145.)

There are some jurisdictions that
impose fiduciary obligations on brokers
for procuring insurance and not simply
for transmitting funds. In Missouri, for
example, if an insurance broker fails to
inform a client that the policy procured
is not the one requested, then the broker
may be held liable for breach of fiduciary
duty. (Emerson Electric Co. v. Marsh &
McLennan Companies (Mo. 2012) 362
S.W.3d 7.) Brokers in Illinois might have
fiduciary obligations to inform a pro-
posed insured of all material facts and to
procure requested insurance. (See Lake
County Grading Co. v. Great Lakes Agency,
Inc. (Ill. 2d. Dist. 1992) 589 N.E.2d
1128.) The Supreme Court of New Jersey
noted that “the import of the fiduciary
relationship between the professional 
and the client is no more evident than 
in the area of insurance coverage.” 
(Aden v. Fortsh (2001) 169 N.J. 64, 78.)
Accordingly, New Jersey courts have held
that insurance intermediaries owe a fidu-
ciary duty to the client. (Ibid.) In any
jurisdiction that recognizes a fiduciary
relationship, this cause of action should
be included with negligence as it might
increase the available damages.

Practical tips for suing brokers/
agents

Find and retain an expert as soon as you
can, even before you agree to take the case

In our experience, there are not
many working insurance brokers who are
willing to testify against another insur-
ance broker. Furthermore, most of the
broker experts who are willing and 
competent to testify prefer to work for
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court awarded him Brandt fees of
$12,500. The court refused to include
the Brandt fees in its due process review
of the punitive award, and reduced the
punitive award to $350,000 – ten times
the emotional-distress award. The Court
of Appeal affirmed. 

The Supreme Court granted review
on the issue of whether an award of Brandt
fees that was made by the trial court after
the verdict could be included as part of
the second BMW v. Gore “guidepost.” The
Court held that, “In determining whether
a punitive damages award is unconstitu-
tionally excessive, Brandt fees may be
included in the calculation of the ratio of
punitive to compensatory damages,
regardless of whether the fees are awarded
by the trier of fact as part of its verdict or
are determined by the trial court after the
verdict has been rendered.” 

The Court explained that due
process review of punitive damages
awards does not seek to regulate the
jury’s decisionmaking process. Although
the Gore guideposts overlap to some
extent with questions juries are generally
asked to consider in fixing punitive dam-
ages awards, the question for courts
applying the guideposts is not whether
the jury‘s verdict is unreasonable based
on the facts. Rather, as in other contexts
in which courts review civil and criminal
sanctions for constitutional excessiveness,
courts applying the Gore guideposts make
an independent determination whether
the amount of the award exceeds the
state’s power to punish. 

Because the Gore guideposts are
designed to govern post-verdict judicial
review of the amount of a jury‘s award,
not the adequacy of the jury‘s delibera-
tive process, there is no reason why a
court applying the second guidepost may
not consider a post-verdict compensatory
damages award in its constitutional calcu-
lus. To exclude Brandt fees from consid-
eration would mean overlooking a sub-
stantial and mutually acknowledged com-
ponent of the insured‘s harm. The effect
would be to skew the proper calculation
of the punitive-compensatory ratio, and
thus to impair reviewing courts’ full 
consideration of whether, and to what

extent, the punitive damages award
exceeds constitutional bounds. 

Osborne v. Todd Farm Service 
(2016) 247 Cal.App.4th 84 (2d Dist., Div. 6) 

Who needs to know about this case?
Attorneys who try cases. 

Why it’s important: A cautionary
tale. Affirms trial court order dismissing
case as a sanction for plaintiff ’s counsel’s
repeated disregard of rulings on motions
in limine. 

Synopsis: Osborne was a stable-main-
tenance worker at the Ojai Valley School.
She was injured while standing on the top
of a stack of hay bales. As she tried to
move a bale, it gave way and caused her to
fall. Todd sold and delivered the hay bale
to the school. Todd produced documents
indicating that it purchased hay from three
suppliers in the six months before the acci-
dent. Two suppliers were from Southern
California, and the third, Berrington, was
located in Nevada. Osborne’s complaint
alleged that Berrington manufactured the
bale that caused the accident, but Todd
had no records to support this. 

During discovery, Osborne failed to
timely designate experts. The court then
struck her supplemental designation as
improper. Before trial, the court granted
two defense motions in limine. MIL 2
precluded Osborne from testifying that
she could identify the geographic origin
of the hay bales by looking at the color
and texture of the hay, or from offering
other opinions on the way hay is cut,
baled, stored, or moved. MIL 4 precluded
Osborne from relating the origin of the
hay bales based on hearsay statements by
unidentified Todd employees. In ruling
on the motion, the trial court admon-
ished counsel not to refer to Berrington
paperwork or the name “Berrington.”

At trial, Osborne’s counsel violated
the MIL rulings in his opening state-
ment, stating that he intended to 
prove that the faulty bale came from
Berrington, and that his client would tes-
tify that she could tell that it came from
Berrington because of its color and con-
tent. The defense’s objection was sus-
tained, and trial court told trial counsel
that he had violated a prior court order. 

During the direct exam of Osborne,
plaintiff ’s counsel repeatedly violated the
rulings on the motions in limine. The
next day, he re-argued his objections to
the MIL orders. The trial court declined
to modify its rulings. When Osborne
resumed testifying, her counsel asked
her, “Where did that bale of hay come
from?” She answered, “Berrington.” 

The trial court immediately excused
the jury, and the defense asked for the
case to be dismissed with prejudice
against all defendants. The trial court
granted the motion as a sanction for
plaintiff ’s counsel’s “flagrant, flagrant,
misconduct.” Affirmed.

The trial court did not abuse its dis-
cretion in granting the motions in lim-
ine. Osborne was not allowed to testify as
an expert because her expert designation
was struck, and no lay witness could offer
an opinion about the origin of a bale of
hay based on its color and other charac-
teristics. It was also proper to exclude the
hearsay statements about the origin of
the hay because there was no showing
that the delivery workers whose state-
ments she sought to introduce were
authorized to speak for Todd. And even
if it had been admission against Todd, it
was hearsay as to Berrington. 

Nor was there error in dismissing
the case as a sanction for counsel’s
repeated violations of the MIL rulings.
“The terminating sanction was an appro-
priate response to appellant’s repeated
flagrant misconduct and consistent with
the trial court’s inherent authority to
compel obedience to its judgments,
orders and process.” 
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BY JEFFREY I. EHRLICH

Who needs to know about this rule
change? All lawyers who litigate cases in
California trial and appellate courts.

Why is it important? Published
Court of Appeal opinions will no longer
automatically be depublished and
become non-citable when the Supreme
Court grants a petition for review.
Instead, unless the Supreme Court orders
otherwise, they are citable for “persuasive
value” until the Supreme Court rules.
Once the Supreme Court has resolved
the case, the lower court’s opinion will be
binding precedent (unless the Supreme
Court orders otherwise) except to the
extent that it conflicts with the Supreme
Court’s opinion. 

Synopsis: Effective July 1, 2016,
Rule 8.1105(e) of the California Rules of
Court now reads: 
(e) Changes in publication status

(1) Unless otherwise ordered under (2):

(A) An opinion is no longer consid-
ered published if the Supreme Court
grants review or the rendering court
grants rehearing.
(B) Grant of review by the Supreme
Court of a decision by the Court of
Appeal does not affect the appellate
court’s certification of the opinion
for full or partial publication under
rule 8.1105(b) or rule 8.1110, but
any such Court of Appeal opinion,
whether officially published in hard
copy or electronically, must be
accompanied by a prominent nota-
tion advising that review by the
Supreme Court has been granted.

(2) The Supreme Court may order that
an opinion certified for publication is
not to be published or that an opinion
not certified is to be published. The
Supreme Court may also order depub-
lication of part of an opinion in whole
or in part, at any time after granting
review.

Nickerson v. Stonebridge Ins. Co. 

(2016) __ Cal.4th __ (Cal. Supreme)
Who needs to know about this case?

Lawyers who try bad-faith claims.
Why it’s important: Holds that

Brandt fees can be included in the post-
verdict review of punitive-damage
awards. 

Synopsis: Nickerson’s policy with
Stonebridge promised benefits of $350
for each day he was confined in a hospi-
tal for necessary care and treatment of a
covered injury. After breaking his leg,
Nickerson, who is paralyzed from the
chest down, spent 109 days in a VA hos-
pital recovering from the injury. Without
consulting his physicians, Stonebridge
denied coverage for all but 18 days of
hospitalization. Nickerson prevailed on
his bad-faith claim, receiving $31,500 in
unpaid benefits, $35,000 in emotional-
distress damages, and $19 million in
punitive damages. After the trial, the

Appellate Review
Supreme Court eliminates automatic depublication
of appellate opinion upon a grant of review

Ehrlich



 

 

 
 

 

 

 
 

 
 
 

 

BEHIND TH  
MEET TH  

 

 

 
 

 

 

 
 

 
 
 

 

HEADLIN HE 
WYER  LAW   HE 

 

 

 
 

 

 

 
 

 
 
 

 

  vember 21, 2014

 LLION DEAL
Abuse  te Sex 

NES
RS 

   March 15, 2013

ictimsV buse 
ith    tlement W

 Archdiocese 

 station Case
elfair    lion in Te

 

 

 
 

 

 

 
 

 
 
 

 

 

 

 
 

 

 

 
 

 
 
 

 

imes - November 21, 2014Angeles Ti     Los 

ith $139-MILLION DEALCase W
L.A.U.S.D Ends Miramonte Sex 

Sex Abuse 
Reaches $10 Million Settlement W

Catholic Archdiocese s L.A.’

 

 

 
 

 

 

 
 

 
 
 

 

 

 

 
 

 

 

 
 

 
 
 

 

Elementary T
L.A.U.S.D to Pay $5 Million in T

 

 

 
 

 

 

 
 

 
 
 

 

abc News - March 15, 2013

Sex Abuse 

eacher Molestation Casentary Te   
.U.S.D to Pay $5 Million in T

L  A l      

 

 

 
 

 

 

 
 

 
 
 

 

s leading sexual abuse and harassment plaintifnia’Califor
ince William FinaldiJohn C. Manly and V

ough innovative and calculated litigation. thr
alone. This is because we achieve landmark r

neys in 2014-2015 eferring attor$25,000,000.00 to r
Manly Stewart & Finaldi is paying mor

 

 

 
 

 

 

 
 

 
 
 

 

  di

      mo
eys   

      la  
    litigation. 

      intif

 

 

 
 

 

 

 
 

 
 
 

 

 

 

 
 

 

 

 
 

 
 
 

 
of your potential or pending case. 

Gi    ll r

a thoughtful and r
ovide  e will prW

eferral of your sex abuse case. r
eGive us a call r

 

 

 
 

 

 

 
 

 
 
 

 
  al or pending case. 

di  i l 

easoned evaluation   nd r
ee-of-charge, e, fr

   sex abuse case. 
ding potential egar

 

 

 
 

 

 

 
 

 
 
 

  tion 

 

 

 
 

 

 

 
 

 
 
 

 

 

 

 
 

 

 

 
 

 
 
 

 

 

 

 
 

 

 

 
 

 
 
 

 

BEST

Call 1-877-434-8682
.manlystewart.comeferral@manlystewart.com  |  wwwr

ve. Ste. 800, Irvine, CA 92612on Karman A  Ave. Ste. 800, Irvine, CA 9261219100 V Von Karman A

Y CASE TO THE VER   RY SEX ABUSE OUR REFER Y YOUR 
AIDGENEROUS REFERRAL FEES P   PAID

BY MILES B. COOPER

The lawyer felt ill reading the letter. Not sur-
prised, but saddened. Both with the case specifi-
cally and humanity in general. The case involved
a driver who struck the lawyer’s client from
behind. She in her car. He on his bicycle. At 65
miles per hour, in broad daylight. The cyclist

died from the massive force involved. The driver admitted to
the police that she had taken her eyes off the road for 8 to 10
seconds prior to the collision.

The letter was from the driver’s insurance company. It stat-
ed, “Our review of the incident indicates Mr. Smith was in our
insured’s lane of travel instead of on the right side of the fog
line. Furthermore, he was wearing dark clothing. As a result, Mr.
Smith is legally responsible for causing this incident.” Read
another way, the letter said, “Your guy was on a bike. Jurors 
have a bias against folks on bikes. We’re going to play that card
and see if we can get away with it.”

A brief history of street use

Let’s go back in time to the beginning of the century. Roads
were considered public spaces. Not in the way they are now – places
to move cars – but public space for all. Horses, pedestrians, street-
cars, bikes – they shared the roadway and traveled at lower speeds
than what we are used to with cars. Children – without any irony –
were told to play in the street. They used the streets as play space. 

Then something changed. Automobiles arrived. Cars went
faster than other road users. As cars zipped down the streets,
people were not expecting car speeds. Automobiles spread in
popularity. They struck more and more road users. Those road
users – overwhelmingly pedestrian and overwhelmingly children
– died in large numbers. Drivers were blamed. Cities consider-
ing taking measures to reduce these injuries, including mechani-
cally limiting automobile speeds.

The automobile manufacturers and related businesses rec-
ognized this as a problem. Not the deaths themselves. The prob-
lem was driver blame and anti-car sentiment from the vast
majority who, at that time, did not drive. That sentiment under-
cut the spread of the automobile. So, the automobile industry
joined forces under a banner called Motordom. Motordom
waged a public relations war. The message: roads were for cars.
People, bicyclists, horses needed to stay out of the way. 

The American Automobile Association coined the term “jay
walking” and began a campaign against it in Los Angeles. Back
then, a “jay” was a very derogatory term for a bewildered rustic
unfamiliar with city life. Prior to this campaign, people were
simply folks using the public road space – crossing it when 
they needed to do so. After this, anyone not crossing at a 
designated time and place became a jay walker, invading the
car’s provenance.

Shifting the modal lens

People see road use through the eyes of their mode of 
travel, a modal lens. Most people drive. Therefore, most have 
a driver’s perspective. To them, cyclists are irritating hazards.
Pedestrians appear out of nowhere, getting in the way. The road
belongs to cars.

Most people do not think of a road as public space. That is
starting to change. Parklets – outdoor people spaces taking over
parking spaces – are one example. Ciclavias – roads closed to
traffic on a given day (oftentimes Sunday) and instead used for
walking, biking, and living – are another. Add in the urban reali-
ty that bicycling is frequently the fastest way to get from point 
A to B and one understands the recent dramatic increase in
bicycle commuting. 

But most people are very surprised when they learn that
roads were taken over by cars in recent history. That learning
is an opportunity in disputed-liability cases. Jurors, as long as
they are not being talked down to, like learning. One can use
this history to overcome the overwhelmingly driver-oriented
focus. How and where is it employed? One area is in the
demand package or mediation brief. Take the defense 
position to task when they push the roads-are-for-cars 
agenda. The next is jury selection, if one is lucky enough 
to have the luxury of a little time. Ask if people think 
of roads as shared spaces. Do they know the history of 
road use?

Expert testimony is the next avenue. In cases employing
accident reconstruction, human factors, or traffic engineering,
the expert is a springboard to inform the jury on road history
and shared space. Finally, closing argument. Use it to counter
the “he’s on a bike on a road, therefore it must be his fault”
argument.

Outro

Back to our lawyer, his cyclist, and the flat-world insurance
company. They went to mediation. The lawyer made a brief
presentation on road history and roads as shared spaces. This
then led into comparative fault – and why there was no compar-
ative fault here. The case settled shortly before trial, with the
insurance company acknowledging – by the size of the resolu-
tion – that their driver caused the collision.

Miles B. Cooper is a partner at Emison Hullverson LLP.
He represents people with personal injury and wrongful death cases. 
In addition to litigating his own cases, he associates in as trial counsel
and consults on trial matters. He has served as lead counsel, co-counsel,
second seat, and schlepper over his career, and is a member of the
American Board of Trial Advocates. Cooper’s interests beyond litigation
include trial presentation technologies and bicycling (although not at the
same time). 
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Randall H. Scarlett, Esq.

Where you refer catastrophic cases may be the
single most important decision you make for your client.
Whether it’s cases involving traumatic brain injury, spinal-cord injury
or other catastrophic personal injury and wrongful-death cases,
the Scarlett Law Group will ensure results above and beyond
those that can be obtained by other firms.

We are pleased to pay referral fees
in accordance with State Bar rules.

49.1 million — Traumatic brain injury caused by cross centerline
big-rig trucking collision

22.8 million — Traumatic brain injury caused by tour bus collision
with pedestrian

26 million — Permanent brain injury caused by failure to diagnose
H-Flu meningitis

18.6 million — Wrongful death, multiple impact, road defect

13 million — Permanent brain injury caused by failure to diagnose meningitis
in a year-old child

11 million — Traumatic brain injury caused by dangerous roadway
and light rail vehicle collision with pedestrian

10.6 million — Traumatic brain injury caused by collision
with farm machinery.
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