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BY RANDALL CHOY

I am an avid, though not a particu-
larly distinguished, tennis player, and had
the good fortune of playing on a team to
represent Northern California in the
USTA National Championships in
Tucson, Ariz. Sixteen teams from all over
the country each represented their sec-
tions, distilled down from the 6,000 teams
that started the season, all with high
hopes of making it to “The Nationals.”
What struck me most about the event was
that every other team, except the team
from San Francisco, was basically homog-
enous in its makeup of team members, at
least in terms of ethnicity. 

As one might surmise, most of the
teams were comprised of Caucasian play-
ers from all over the country, but some
teams were all Filipino, Taiwanese or all

Hispanic. The team from San Francisco
however, was a “rainbow coalition” of
African-American, Vietnamese, Chinese,
Persian, Lebanese, Indian (Southeast
Asian), and Caucasian. To throw in even
more variety, we also had straight and
openly gay players. Fortunately there
wasn’t a hint of discrimination at the
event, but we were quite the talk of the
event because of our diversity. 

While we are very lucky to be on the
West Coast and have this diversity, it also
introduces many challenges on occasion,
when attempting to successfully mediate
or arbitrate cases. The signals sent and
received, both verbal and non-verbal, can
be subtle, yet significant.

This article is not, by any means,
intended to be a comprehensive discus-
sion on how to approach the complex
topic of cultural sensitivity. It is however,

meant to raise awareness of the role of
culture in successfully litigating, mediat-
ing and arbitrating cases involving the
vast cultural diversity found on the West
Coast, as part of the greater Pacific Rim.

Taking sides

Fast forward to a meeting that I par-
ticipated in a few years ago, where both
sides had “lawyered up,” and in atten-
dance were young associates, forensic
accountants, personal representatives,
and the parties themselves. Both clients
were Asian, and the other side “took the
floor,” wanting to present their side first.
My client glanced at me, and I knew she
was annoyed by the presumptuousness,
but it was also unspoken that it was to
our advantage to let them go first. We
would learn more by listening than by
talking. 
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What the other lawyer could have
done was offer to let us go first, where-
upon we would have politely declined,
and both sides would then have achieved
their preliminary objectives. In any
event, the other side then proceeded to
put on a “dog and pony show,” during
the entirety of which my forensic
accountant and I listened politely, nod-
ding occasionally to show that we under-
stood their position. At the end of the
30-minute presentation, the attorney
closed his binder, and asked if we had
any questions. We did not so the three of
us shook our heads, “no.” The other
attorney then, looking rather smug,
thrust a small sheaf of documents across
the table at us, and said, “Since that’s the
case, I’ve prepared the documents to set-
tle this case, so sign and we can be done
with this mess.”

Let’s take a moment to analyze what
happened here. In Western culture, per-
haps absolutely nothing occurred out of
the normal realm of negotiation strategy.
In this particular case however, a myriad
of faux pas were committed. The other
side started out by aggressively taking the
floor, something that is probably taught
as good strategy in some cases. “Take the
floor,” “own the courtroom,” “take con-
trol of the agenda.” All good western
approaches to meetings held all over the
country, if not the world. As pointed out
earlier though, these approaches are not
necessarily the approach that will lead to
the greatest receptiveness in certain situ-
ations and cultures.

What else happened? Complete mis-
reading of how their presentation was
received by one side of the table. Politely
nodding our heads meant that we under-
stood what was being presented, not that
we were accepting the position posited by the
presentation. When we politely declined to
sign the proffered settlement agreement,
agreeing only to take the presentation
under calm deliberation and provide a
response, the other side was livid. They
had assumed as the presentation was
going along, that the polite nodding of
heads was tacit agreement with their
position, and therefore they had won.
Wrong.

Lastly, one could assume a rather
minor detail, yet was one which could
have major ramifications, was the flip-
pant act of tossing the settlement docu-
ments across the table to my clients to
sign. In most Pacific Rim countries, that
would be construed as disrespectful. Even
if the documents were ultimately to be
signed because they represented a fair
resolution of the issues, that act could
disrupt the entire process, and at best,
delay it until the insult was attenuated 
by time. A mediator’s nightmare for sure,
to have settlement at hand, only to have
it delayed by an unintended failure of
etiquette.

Using aggression

Aggression is part of our American
culture, especially for lawyers. It is not
surprising that Asian cultures also
express and encourage aggressive tactics.
However, aggression is expressed in
many different ways, and many cultures.
Some Pacific Rim cultures tend to be 
less outwardly expressive of aggression.
Traditional Asian martial arts is particu-
larly illustrative of this issue. Though
some forms are outwardly aggressive, like
Kenpo and Tai Kwan Do, others are
counter-punching or even outwardly 
passive, such as Wing Chun or Tai Chi.
Litigation can be very similar to martial

arts. Who throws the first punch? Is your
strength in attacking, defending or
counter-punching? Psychologically, how
do you best get information about your
opponents? As a mediator, this same
information is important to get both
sides of the table to engage in meaning-
ful dialogue. Perhaps even more impor-
tant is to know each side’s propensities to
prevent unnecessary friction which can
obstruct resolution, or delay it.

The different cultural approaches to
aggression arise frequently. I was recent-
ly asked about receptivity of Asian par-
ties to mediation, and told that while
mediation was almost non-existent, arbi-
tration was steadily gaining acceptance
as ADR. I was then asked why I thought
that was. Upon reflection, I think my
answer was correct. Nearly 40 years of
practicing law and mediation has shown
that most cultures still adhere to the
adversarial mode of dispute resolution.
Someone is right, someone is wrong.
Mediation is more often, a middle
ground. Mediation is allowing the par-
ties to honestly and openly discuss the
issues. I think mediations are not suc-
cessful because the parties are led kick-
ing and screaming to the bargaining
table. It is often hard to have forthright
conversations without a lot of confi-
dence and trust-building first, some-
thing not easily done in one session. 

Chinatown no longer
homogeneous

By a rather late introduction, I am
Chinese by ethnicity, a fourth generation
San Franciscan, born and raised. How
then, am I any more qualified to speak
about diversity than any other mediator?
Take a stroll down San Francisco’s
Chinatown, and to the uninitiated, it
looks very similar to what one might
expect – upturned gabled roofs, painted
in garishly flamboyant colors, reds and
greens predominating. There are still
souvenir shops, roast ducks and roast
pork strips hanging from racks, promi-
nently displayed in shop windows; tea
and herb shops are still numerous. Yet
the Chinatown the tourists see today is

Cultural Differences, continued from Previous Page

See Cultural Differences, Page 10

Tips for cross-cultural mediations
In mediating cases, with cross-cultural

effects, and indeed all mediations, it is
important to:
• Do your homework. Know your party’s
cultural, economic and personal background.
• Determine the level of hostility, anger and
resentment, which are not part of the law,
but clearly part of the process. Do this by
engaging the parties at the outset.
• Determine the real goal (Chinese: mùdi)
of the parties. If it is monetary compensa-
tion, that is easy; but it often takes a little
digging to get a bottom line.
• As all good mediators do, listen carefully
and watch for clues that may not be imme-
diately obvious, and be sensitive to different
cultural values.
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vastly different from the Chinatown of
50 to 60 years ago – the point being, the
people of Chinatown, the population is
vastly different. For one thing, it is 

actually far more diverse than one would
expect, and lumping the population into
the group “Chinese” would be stereotyp-
ing at its worst. 

Rolling the clock backwards about 65
years however, for the first 100 years the
Chinese population was far more homoge-
nous. One could, with some validity, make
certain assumptions about the Chinese
people they were dealing with. I make 
two brief points here: One, I am more
“Chinese” than one would expect of a
fourth generation ethnic Chinese because
my parents grew up in a culturally Chinese
environment, since Chinatown in America
was a static copy of China as the first
immigrants knew it when they left China. 

Get to know the other side

The first step in evaluating your
opponent, client or party is to do a little
homework and determine the most likely
scenario. What country, what region,
what era and what family background did
they come from? As a mediator, I often
hear people complain that the first hour
or so in mediation doesn’t seem to target
the issues. On the contrary, as I get to
know the parties by getting to know who
they are, where they come from, that is
exactly the information that helps me
successfully mediate a case. And this is
true even if the culture that I am learn-
ing about is outside of California, or 
outside of my admittedly urban sensibili-
ties.

I do have a little advantage being
ethnically Chinese, particularly because I
speak Cantonese relatively fluently and
was very interested in Asian-American
History. I know that immigration until
1965 was predominately from the Sze
Yup Provinces in China, an area that was
predominately poor, uneducated and
subject to certain stereotypes. As I hope
you noticed, I have just fallen into the
trap of stereotyping. I too, have to con-
stantly remind myself not to fall into
assumptions, pejorative or otherwise.
Dealing with Chinese parties who came
to America later than 1965, (and that
group is getting more and more promi-
nent), can be difficult based on where
they are from. Taiwanese think differently
than Mainlanders, who think differently
than their countrymen from the South,
let alone Tibetans or Mongolians. 

Cultural Differences, continued from Page 8

See Cultural Differences, Page 12
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Not only is Thai culture vastly different
from Lao, Cambodian, Japanese,
Singaporean, or South East Asian culture,
but even within each country sometimes
dramatic regional differences exist.

Do some research, show
respect

Of course, no mediator can expect
to have expertise in all cultures, but the
internet is amazingly helpful in doing a

little homework, laying the foundation
for at least letting the parties know that
the neutral cares enough to want to learn
about a certain culture. Working with
Chinese parties, I still have a lot to learn.
For example, mediating a case involving
the equivalent of the Chinese Chamber
of Commerce, and its various constituent
parts, I did some research that enabled
me to show the parties that I was familiar
with their various boards, which Chinese
villages they represented, and the area’s
election process. That credibility enabled
me to get started quickly with the issues
they were trying to resolve. As mediators
and advocates, tap into your resources in
the community who can give you the “lay
of the land,” politically and culturally.

In the opposite kind of situation,
where I had no knowledge of a particular
culture, instead I spent the first hour lis-
tening to a party from Iran, and learned
about the issues of Persian ethnicity, and
the difficulties of being assimilated in the
U.S. coming from a Middle Eastern
country with a certain population that
doesn’t fit into the mold of an Arab cul-
ture. I know a former superior court
judge who is not Asian, but is a highly
successful mediator. For his cases involv-
ing Chinese parties however, he makes a
point of bringing out a little notebook
with some Chinese phrases that he has
memorized. His pronunciation is horri-
ble. However, it is clear that he is respect-
ful, always is interested in learning, loves
people, loves his job, and is truly inter-
ested in helping to resolve the problem.
Needless to say, he is not only popular,
but extremely successful in mediating
cases.

Randall Choy, Esq. is 
a JAMS neutral based in 
San Francisco. He has nearly
40 years of experience han-
dling and mediating a wide
variety of cases, including com-
plex personal injury, construc-
tion and business litigation. 
He can be reached
at rchoy@jamsadr.com.
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BY JOHN DRATH

Sorry, I couldn’t resist the title given
the times in which we find ourselves.
However, the fact is, mediation is great,
particularly for those attorneys who know
what they are doing and who, as a conse-
quence, consistently achieve good results
for their clients through the process.
Curiously enough, the characteristics of
those attorneys are also found in good
mediators: Both groups are prepared,
adaptable, and intuitive. They also tend
to be creative. Just as no two cases are
alike, neither are two mediations alike.
The right approach in one may be the
wrong approach in another. What strate-
gy to employ in any given situation takes
experience, yes, but even without exten-
sive experience, careful preparation and
analysis will lead to good decisions. 

Preparing for mediation 

When I was in practice as a defense
attorney, I learned early on that plaintiff
attorneys were my friends, if for no other
reason than the fact that they were my rai-
son d’etre. The reverse is also true, albeit for
a different reason. The defense attorney is
the conduit to the decision maker, the per-
son(s) who will be calling the shots in nego-
tiations. While most defense counsel do
their best to accurately report to their prin-
cipals, they are, like all of us, imperfect. A
case assessment may not include all of the
damages being claimed, may not address
all of the legal theories, or may not include
all of the arguments which may be made.
This may prove embarrassing for defense
counsel at trial, but long before that, it will
prevent the decision maker from offering
the money your client needs to settle the
case. The good news is, you do not have to
leave this to chance. You can take steps in
advance of mediation to minimize the risk
of an inadequately prepared defense. The
following suggested timeline will serve as a
helpful guide in this process.

• 60 days before mediation: Review your
correspondence and discovery to be sure
that defense counsel has documentation for
all economic damages being claimed. In a
personal injury case, confirm that defense
counsel has all relevant medical records
and reports. Why 60 days in advance?
Because defense counsel will have to sub-
mit a pre-mediation report (discussed,
infra) well in advance of mediation, typi-
cally 30 days, so it is in your client’s best
interests that the report both include and
address all of the claimed damages. If this
means doing some of defense counsel’s
work, just think of it as part of your role
as advocate for your client.
• 45 days before mediation: Send a
detailed letter to defense counsel outlin-
ing your case, including all theories of lia-
bility, and all damages. This is a letter that
you expect to be forwarded to the decision
maker, so pay some attention to the tone
of your letter. Your client may be
impressed by a tough, in-your-face, chest-
pounding tome, but it will most likely
have the opposite effect on the person
who counts the most at this stage, the per-
son with the checkbook. It is easy to be
dismissive of claims representatives, but in
many cases they will handle more cases in
a year than you will handle in five. While
this gives them valuable experience, it also
can cause them to become somewhat
jaded. At best, they are unmoved by bom-
bastic demand letters, and at worst, will
react negatively. There will be ample
opportunity to send that letter if the carri-
er fails to negotiate in good faith at the
mediation. Until that happens, a well-
reasoned letter referencing admissible 
evidence will have greater effect. 

This letter should ideally include a
demand. In the words of one highly suc-
cessful southern California attorney,
Bruce Brusavich, the demand should be
“high but credible.” (Plaintiff, A primer
for effective mediation, September, 2014)
Putting a demand in this letter serves

several purposes. First, it will, or may,
influence defense counsel’s evaluation.
Second, it takes away any argument the
carrier might have at the mediation that
they were “surprised” or “shocked” by
the demand, and unprepared to respond
at a meaningful level. Third, it puts the
ball in the defense’s court and should
allow the mediator to start discussing
money quickly. 

Why 45 days? The answer lies in the
procedures followed by many insurers,
and even self-insureds. Recall that
defense counsel is required to submit a
pre-mediation report, typically 30 days
before the mediation. This report must
address and assess both liability and dam-
ages. Also typically, the analysis takes the
form of predicting what percentage of
times the case will be won or lost, the
range of comparative fault, if any, and the
range of damages. The claims representa-
tive will then write up his or her own
report, addressing those same issues, and
that report is submitted to (1) set or mod-
ify the reserve; and (2) request authority
for the mediation. Depending on the
company and the size of the claim, the
authority will be dispensed either by a
supervisor or a claims committee. In
either case, once that authority is estab-
lished, it will typically not be increased
before or at the mediation, even in the
face of later submitted information or evi-
dence. It may be increased after the medi-
ation, after submitting a supplemental
report, but rarely before and, even more
rarely, during the mediation. 

This pre-mediation letter, if properly
written, will help defense counsel appre-
ciate the evidence and arguments that
will be advanced at trial. Even though
there may be credible defenses and
counter-arguments, stating your argu-
ments plainly and persuasively will cause
defense counsel to acknowledge and dis-
cuss them in the pre-mediation report. 

See Strategy, Page 16
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• 10 days before mediation: Prepare your
mediation brief. Having prepared your
45-day letter for the benefit of the deci-
sion maker, the brief should focus on the
mediator. While not the trier of fact, the
mediator will be looking at the case with
a jury in mind, so you should lay out 
the arguments and the evidence as you
expect the jury to receive them. You want
the mediator to be persuaded as to the
merits of your case, so be persuasive.
Keep in mind, though, that the mediator
is likely to have extensive trial experi-
ence, either as a practitioner or judge, so
to maintain credibility, avoid the tempta-
tion to included marginal claims or argu-
ments that could be made but most likely
will not be made at trial. To the same
point, be surgical in your selection of
exhibits. A conscientious mediator will
try to read everything presented, but it is
annoying to spend time on marginal or
redundant material.
• 1 to 5 days before mediation: If you are
not contacted sooner, put in a call to the
mediator a day or two before the media-
tion and provide any information that
you consider important but which you
did not want to put into the brief. It
may be personal information about your
client, your insight into the defense posi-
tion, or any number of matters. If you
have not worked with the mediator
before, this is a good opportunity to find
out what format, if any, the mediator
likes to follow. Joint sessions are no
longer the norm, but sometimes there is
a need for one, and this should be dis-
cussed. In most cases, you will want to
have the first crack at the mediator, so
make that request. Will you need a little
help from the mediator in adjusting your
client’s expectations? This is the opportu-
nity to bring that up.
• Any time before the mediation: Try to
have an in-person conversation with
defense counsel, and if that is not possi-
ble, then at least a phone call. It may
seem old-fashioned in this world of
emails and texts, but it can be quite dis-
arming. After a deposition is a perfect
opportunity (assuming the handling
attorney actually attends – unfortunately
not always the case), and of course

should be outside the presence of the
client. 

Meet in your office and try to devel-
op a rapport. Oftentimes this leads to a
candid exchange of views on the case,
and you can see if there is some interest
in either negotiating directly or going to
mediation. If the case is not quite ready
for serious negotiations, try and reach
some understanding as to what each side
need to get ready, and what a reasonable
timetable would be. As a rule, no bad
things come from these discussions, and
often wasteful discovery and needless
posturing is avoided. 

At the mediation

• Getting started: Having made the open-
ing “high but credible” demand, the ball
is now in the defense court. Even so, do
not expect the defense to come back with
an offer right away. There will probably
be some back and forth on the positions
before the first offer is made. However,
before the negotiations get under way,
you need to decide whether you want
offers presented by the mediator in your
client’s presence. If your client is savvy
and relatively sophisticated, then having
offers conveyed in the client’s presence
should present no problem. However,
with a less sophisticated client, or one
given to especially emotional reactions,
you might prefer to have the mediator
just convey offers to you privately. That
way you can control the message. Also, if
you have a client that is particularly anx-
ious to settle, that may not be something
that you want the mediator to divine.
Remember that mediators are always try-
ing to “read the tea leaves” to determine
where a case could settle. If your client is
an open book, you may want to have the
mediator reading you and not the client.
• Negotiate purposefully: Understand that
negotiation is essentially communicating
with numbers. Each move should convey
a message, and the messages should be
consistent in order to be credible. The
pace of negotiations is usually dictated by
the defense. Patience here is a virtue, as
some defendants need to do the dance in
small steps. Attempting to speed up the
process too soon could convey the wrong

message. Once a few moves have been
made, parties start paying close attention
to the midpoints, and these midpoints
move with each offer and counter-offer. If
you make a move that puts the midpoint
below your desired settlement number,
you will probably have difficulty getting
the defense to that point. 
• Working through the impasse:
Negotiations often stall when one or both
of the parties realize that their desired
midpoint cannot be maintained. When
this occurs, other methods can be
invoked, either at the initiation of the
mediator or the request of the parties. 
• Bracketing: This is a way to convey
larger moves without actually making
them. One party says “if you offer X, we
will go to Y.” The midpoint between
those two numbers is where that party
wants to settle. The other party typically
will reject that bracket and might
respond with their own bracket, indicat-
ing a lower midpoint. The parties can
continue proposing brackets, getting
closer each time, without either party
making a firm offer. They also can, and
frequently do, return to straight negotiat-
ing, now that they have a better idea of
where the other side is. 
• Virtual negotiating: “If the other side
offered X, how would you respond?” This
can get the parties to move without dis-
closing the move to the other side. It is
useful when one side is reluctant to make
a move because they are convinced it
would not move the needle and put them
in a worse bargaining position. It is a
ploy used by mediators, but there is no
reason you can’t suggest it. 
• Mediator’s proposal: At some point the
parties might consider asking for a medi-
ator’s proposal (discussed in greater
detail in another article in this issue), but
that is typically done as a last resort.

At some point you may want to meet
alone with the mediator, and more can-
didly discuss where you need to be at the
end of the day. Solicit his or her sugges-
tion as to the best way to get there. 
• Closing the deal: Once agreement on
terms has been reached, do not leave 
the mediation without a binding written

Strategy, continued from Page 14
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document. Hopefully the mediator has
asked the defense to bring a draft release
to the mediation, and it can be put in the
final on the spot. Get agreement on
Medicare set aside issues, lien releases,
confidentiality, payment time. 

The unsuccessful mediation

If it looks like settlement on the day
of mediation will not be achieved, try to
pinpoint the sticking point. It may be
missing records, speculation as to what a

witness will say, a pending motion for
summary judgment, or any number of
things which are question marks. Getting
answers to some of those questions could
cause one party to change evaluation.
You should keep the lines of communica-
tion open, and have a joint game plan
for clearing up these question marks. 
Try to set a timetable for completing the
game plan, and to keep matters on track;
consider scheduling a follow-up media-
tion on the spot. Often the mediator will
be following up with the parties whether
or not there is a new date, in an effort to
keep discussions going. Today, more and
more cases are being settled in follow-up
phone calls or sessions. 

Wrap up

Settling a case is nearly always in the
best interests of a client. Obviously there
are those cases that just have to be tried.
There may be a genuine disagreement
that is so fundamental to the exposure of
the case that any compromise would be
too deep of a concession. Or one side is
simply misevaluating the case. But for
the vast majority of cases, the goal is to
settle that case for the best possible
terms. Knowing that, preparation is para-
mount. You wouldn’t go into trial unpre-
pared, so why be any less prepared for
resolving the other 98 percent of your
cases? When your preparation has the
effect of giving the defense the best
opportunity to see the case the way you
do, your chances of resolving the case at
the right level are greatly improved. 

John Drath is a mediator
with Judicate West in San
Francisco, and has conducted
over 700 mediations. With
40-plus years of experience
defending personal injury 
and professional liability
claims, he is a Certified
Specialist in Legal
Malpractice, a Fellow with the American
College of Trial Attorneys, a member of
ABOTA since 1983, and a past president of
the Association of Defense Counsel of Northern
California. 
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BY NANCY YEEND

As a dispute management strategist
and mediator, I am intrigued by the sud-
den popularity in party reliance on the
mediator’s proposal. This article will
explore what constitutes a mediator’s pro-
posal, what has prompted its increased
use, examine the basis for such dependen-
cy, explore the potential risks for the par-
ties and the mediator, and contemplate
some of the ethical and potential legal
issues associated with using the procedure.

Process

Defining a “mediator’s proposal” is
like nailing Jell-O to a tree – it is all over
the place. Mediator Forrest Mosten

defines the concept as “... a mediator
communication that recommends a par-
ticular outcome with respect to a disput-
ed issue or a series of issues.”1 Some say
that it is the mediator’s assessment of
what is fair; while others say that it is not
the mediator’s assessment, but what is “in
reach of all the parties.” 2 According to
family mediator, Zena Zumeta, the medi-
ator’s proposal, “directly influences the
outcome of mediation.” No matter how
the technique is defined, the common
denominator amongst all of the defini-
tions is that the mediator is the one telling
the participants what the mediator thinks
is the case-specific, appropriate solution. 

For those who regularly incorporate
the mediator’s proposal into their practice,

the literature provides many caveats and
suggestions for “do’s” and “don’ts.” 3

Most suggest that the mediator’s propos-
al come at the end of the mediation,
when there is an impasse – no sign of set-
tlement. As one mediator points out, it is
the mediator’s “silver bullet” and needs
to be used with a “high level of discre-
tion.” Some mediators say that the pro-
posal should be given only when the par-
ticipants ask. Others provide their opin-
ion, whether asked or not, just as stan-
dard practice.

Mediator proposals seem to run the
gamut from a specific figure to a range
for settlement, presented verbally or in
writing, and from a single number to a

See Mediator’s Proposal, Page 22

The mediator’s proposal
Do you expect a proposal from the mediator?

Is the proposal a tool, or a crutch?

“That’s not the mediator’s proposal I expected.”
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detailed settlement document. Some-
times the proposal is given in joint ses-
sion; however, most times it is done in
caucus and is presented as a “blind
response”: where participants only 
know if it is accepted or rejected.

Evolution

Some thirty-five years ago there were
two primary mediation styles or models:
facilitative and evaluative. For the most
part, facilitative mediators primarily han-
dled family issues, came from social sci-
ence backgrounds and focused on collab-
orative problem solving. The client’s
decision-making criteria were paramount
and focused on relationships and finality.
Evaluative mediators primarily came
from legal backgrounds, and the focus
was purely on a settlement with the deci-
sion-making criteria being what was right
under the law.

There appear to be a number of fac-
tors that have fostered the evolution and
increased use of what is now labeled the
mediator’s proposal. Having the media-
tor provide an answer made it easier for
the unprepared or for those who had
over-promised. In addition, it provided
an out for attorneys if the case did not
settle: the mediator became the perfect
scapegoat for the failed mediation.

It was easy for those who had little
mediation training to tell people what to
do or what was the “right” answer. Egos
thrived in the “I have mediated 100 cases
and I settled 99 of them!” environment.
Such insufficient training, coupled with a
fear or inability to deal with participant
emotions, also helped foster the growth
of the mediator’s proposal.

The practice of a mediator suggest-
ing terms for a settlement is not new.
Mediators have given their opinions,
made predictions of how a particular
judge would rule, and speculated on
the strengths and weaknesses of a case
for decades. What is new is the label.
Removing the approach of “telling peo-
ple what to do” out from under the
evaluative umbrella and attaching a
specific label – mediator’s proposal –
has bestowed legitimacy on the proce-
dure.

Necessity

One needs to ask the question, “Is a
mediator’s proposal necessary?” Could it
be that if more mediators possessed or
were willing and able to incorporate a
wider variety of skills and techniques,
then the mediator’s proposal might 
quietly slip away? 

Some, who support the use of the
mediator’s proposal, justify the practice
by saying that it is done primarily
because attorneys request it. If that is a
reason for integrating the mediator’s
proposal into one’s repertoire, then what
might be driving such a request? Is the
attorney unprepared, or has the attorney
made some mistake and hopes that a
quick settlement driven by the mediator
will help cover those sins? 

Does the attorney claim “I cannot
control this client,” or is the attorney not
listening to the client’s needs, which may
be very different from those of the attor-
ney’s? Often there are clashes between
attorneys and their clients, which develop
from each using different decision-mak-
ing criteria. Typically, attorneys use the
law as their primary decision-making fac-
tor, which prompts them to recommend
acceptance or rejection of an offer.
Clients, on the other hand, rarely use the
law as a basis for their decisions. They are
far more likely to consider finality, confi-
dentiality, fairness, relationships, financial
factors and a host of other criteria.

It could be that some attorneys seek
a pronouncement from the mediator so if
they do not like the proposal, especially
if the mediation fails, there is someone
else to blame. Of course, there are those
who, if they like the mediator’s proposal,
then rely on the mediator “pounding
some sense into the other side.”

It has been noted that some encour-
age a mediator’s proposal to “save time.”
If the proposal is used to speed up the
process, there appears to be a greater
probability of “buyer’s remorse.” No mat-
ter what motivates an attorney to request
this alternative, by having an outside third
party determine what is the “right” answer,
the actual stakeholders are removed from
taking responsibility for the outcome.

The mediation environment is rife
with one key assumption that may also
drive the use of the mediator’s proposal
– every case is about money. Accepting
that hypothesis as fact narrows the settle-
ment focus, and creative or more encom-
passing customized solutions are not con-
sidered and never see the light of day.
Thus, many parties feel unsatisfied after
mediation because their basic, nonmone-
tary needs have not been addressed.

Deficient skills may drive
proposals

Skill deficiency was and continues to
be a major mediator proposal driver.
There is a huge difference between con-
ducting “reality-testing” versus a media-
tor telling people what to do. Asking
good open-ended questions to draw out
information is an often-missed opportu-
nity. If the parties do not exchange infor-
mation, then it is impossible to effectively
negotiate. Conducting a risk analysis and
having the attorney provide the numbers
is distinctly different from the mediator
proselytizing or even speculating about
the case. Sometimes integrating a truly
neutral expert into the negotiation dis-
cussions can help the participants better
assess the situation, find common ground
and generate options – all without the
need for a mediator’s proposal.4

Making declarations and providing
solutions that the mediators deem are
what people “should” do is a far cry from
asking hypothetical questions, or asking
the attorney, “In your experience, what
have other clients done?” These tech-
niques help develop settlement options,
and these options come from the partici-
pants. This in turn minimizes the need
for a mediator’s opinion. Maybe the
mediator does not know about risk aver-
sion, over-optimistic and confirmation
biases, reactive devaluation, litigation
fatigue, anchoring, and other psychologi-
cal influences, and may not have the
training to work through these chal-
lenges – thus the mediator’s proposal has
become the easy default.

Perhaps for some, the necessity for
the mediator’s proposal is avoidance of
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dealing with emotions. When people
from professional backgrounds that focus
on fact-based decision-making encounter
an individual who is emoting about the
impact of an event on their life, they can
find the situation quite daunting. Many
mediators – and attorneys – are unpre-
pared to meet this challenge. It takes skill
to effectively acknowledge another’s emo-
tions, let alone permit that person to fully
explain the situation. It is interesting to
note that when mediation participants do
not feel that the mediator has listened to
their concerns, they are more likely to
question the mediator’s impartiality.

Risks

There are three significant risks with
the over-utilization of the mediator’s pro-
posal. First, the mediator is presenting a
solution that he or she thinks is the correct
one, or it may be based on what the media-
tor perceives is something that the parties
will accept. The problem is that the media-
tor bases the proposal on what has been
gleaned from conversations with the partic-
ipants. There is no guarantee that the
information provided is accurate, let alone
truthful. Often there is a great effort on the
participants’ part to mislead the mediator.

Second, when the participants
understand that the mediator is prone to
making proposals, they lose the incentive
to prepare or to actively participate in
the process. They want lots of caucus
time, so they can attempt to “game” the
process or influence the mediator, and
therefore impact his or her proposal.

Third, the introduction of the medi-
ator’s proposal changes the character of
the process. There are a number of writ-
ers who claim that cases driven by the
mediator’s proposal, and especially those
essentially run entirely in separate caucus-
es, are not mediation, but a completely
different process – neutral evaluation.5

Mediation and neutral evaluation are two
distinctly different processes, and expec-
tations of the role of the neutral process
manager are very different. Still others
liken the modified mediation process that
always incorporated a mediator’s propos-
al as being more akin to non-binding
arbitration and settlement conferences. 

In any of these circumstances there
is an impact on disclosure of informa-
tion. When the parties understand that
the mediator will later evaluate the facts,
make a decision, and then provide a “rec-
ommended outcome,” they will be less
forthcoming. Potentially critical informa-
tion that might ordinarily be disclosed
during caucus will be withheld. 

Ethics and more

When and how the mediator’s propos-
al comes about may raise ethical questions.
If mediation is based on voluntary settle-
ment, is that concept compromised when a
mediator says, “This is the right answer”?
Although there are those who argue that
the parties do not have to do what the
mediator says, the reality is that a person
in a leadership role or position of authori-
ty does have a strong psychological influ-
ence. This is especially significant when
that person is a retired judge. This phe-
nomenon is especially present when deal-
ing with self-represented litigants (SRL).

Another question that comes up
when SRLs are participating in media-
tion: “Is the mediator’s proposal a form
of legal advice, and if so, has the media-
tor changed hats from a neutral to an
advocate?” What if the mediator is not an
attorney? Does this raise the question of
the unauthorized practice of law? If there
are two self-represented litigants, is there
a question of dual representation if the
mediator is an attorney? Some states are
reviewing these and other questions to
determine if the mediator’s proposal is
compatible with existing mediation
statutes and codes of conduct.

Lingering questions

Were mediator proposals always 
present, just unnamed, in the evaluative
mediation model? Is it a coincidence that
the mediator’s proposal has increased as
the use of an initial joint session has
decreased? Does using the mediator’s
proposal shorten the time of a mediation,
and if so, is that a good thing? Presently
there is no consensus on these topics.

Are the mediation participants better
off with the use of a mediator’s proposal
than attempting to negotiate their own

settlements? Interestingly, there is no evi-
dence that settlement rates are higher
when a mediator’s proposal is used.
Further, there appears to be some evi-
dence that there is less satisfaction with
the process when a mediator’s proposal is
used.6 Mediator proposals may well have
a place in resolving disputes; however,
these two significant questions remain,
“Is it over-utilized?” and “Is the process
still mediation?” 

Conclusions

Just as a carpenter would not use a
screwdriver to cut a board in half, so too
should mediators avoid using the wrong
tool. The mediator’s proposal needs to
be used judiciously, when all other tech-
niques fail, following consideration of the
consequences, and with the willingness of
all of the participants. If a mediator only
has a hammer in the toolbox, then every-
thing will look like a nail.

Nancy Neal Yeend is a
dispute management strate-
gist and mediator. As a
strategist she has designed
programs to reduce conflict
in the workplace, and is co-
founder of Pacific Coast
Strategies in Portland, OR.
Nancy is affiliated with

Silicon Valley Mediation Group in Los
Altos, CA, mediating pre-suit through appel-
late cases, and has served as National Judicial
College faculty for 22 years.
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negotiation is that they do not see them-
selves as good at it. They may be wrong
and overly harsh in their self-evaluation,
or they may be quite correct.

The watershed decision then, is do
you want to improve and change your
outlook toward negotiation, or would you
prefer to focus on other aspects of civil
litigation? One choice, for example (and
it is used frequently by some) is to assign
the primary negotiating role to a partner
or trusted associate, and let their skills,
wisdom and approach to negotiation
combine with your knowledge of the
case, analytical skills, relationship with
the client, and many other positives you
contribute to make a mediation day a
“team effort” with all the benefits that
flow from that approach.

Your problem with negotiation may
be helped by taking negotiation courses
or reading negotiation books. But the
best negotiators are not so by virtue of a
variety of techniques alone. They consis-
tently exhibit an ease with negotiation, a
comfort level and an actual enjoyment of
the process. When things do not go as
they wish in an opponent’s room, they
are less likely to criticize the opponent,
and more interested in determining what
they can do to protect or advance their
client’s interest. 

In sum, to move your negotiation
skills to the next level, you must first
both value your negotiation skills, and be
committed to improving them.5

Assuming that you either are com-
fortable with negotiation or intend to

become so, the appraisal continues.
Which is more important to you, settling
the case or maximizing the benefit to
your client?  Do you place greater value
on the result or the process?

Do you think of yourself as “impa-
tient” in negotiation? Do you tire easily
of the “game” or “dance” and want to
“get to it” instead? Do you regard your
settlement skills as advanced and refined,
or do you believe they need work? Do
you set other commitments during the
negotiation day and try to use them to
accelerate the pace? Do you regard pro-
tracted negotiation as wasting time?

Is your focus during mediation on
numbers, or are you more attentive to
process? How important to you is the
quality of your client’s experience of the
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BY DAVE RUDY

Mediation became a fact of civil 
litigation starting in the late 1980s1.
From humble beginnings as a virtually
unknown process (we used to hear ques-
tions like “what is (legal) meditation, why
do I need it and why should I pay for
it?”) the process has become ubiquitous.
Rare indeed is the California civil lawsuit
that does not go through at least one
mediation session at some point.

Despite its ubiquity, maximizing the
mediation process and result still require
significant thought and effort. Advocates
can improve their settlement skills and
approach through serious reflection and
analysis.

Most advocates have their “favorite”
mediators. But many of those advocates
have not thought through and articulat-
ed exactly why that is the case. Is it
friendship, personality of the mediator?
Or is it something much more subtle
and deep – the process the mediator
uses, the commitment of the mediator,
how he/she keeps her eye on the ball,
speed or pace, etc.? Or is it simply the
results obtained?

At least one critical factor is the
process that the mediator uses. Most
mediators are professionals. The best
mediators have studied dispute and its
resolution, how to handle different chal-
lenges, pace when and how to shift
towards more facilitative or more evalua-
tive postures, how to build relationships
quickly with new people (clients, princi-
pals, lawyers, experts), when and how to
transition to the closing stages, how to
handle intra-team differences of style 
and substance (bridging within your 
own room), and a host of other process-
related factors. 

The process matters

What are the professional “process
commitments” of the mediator? How
important is result compared to process?
Does the mediator care about how your
client views the process at the end of the
day? Is it important to the mediator
whether your client walks out feeling
hammered, manipulated, squeezed or
treated respectfully, compassionately?
Does the mediator care whether the par-
ties get their “day in court” through
mediation, especially since mediation will
most often be the terminal event in the
litigation, pre-empting any subsequent
day in Court? In doing your analysis, why
not expand this list to include all other
relevant questions, to identify in as much
detail the exact attributes of mediation
process that you most do and do not
value?

When a case comes up for media-
tion, do you go to your “go-tos”? Do you
think about or wonder how to expand
your list? Do you wonder if there are
mediators out there who actually might
work better for and with you than some
of those you use now? 

Thoughtful analysis of your own
mediation and settlement practices, skills
and process will be invaluable in improv-
ing service to your clients, identifying
new mediators to add to your list and
deciding which mediator will provide you
the best assistance for any particular case.
Indeed, the exercise recommended here
should prove to be quite valuable even if
it results in no change at all in how you
select mediators or who you choose. 

Advocates and their chosen media-
tors rarely discuss these considerations.
There are two ways an advocate can
define her desired mediation process:

she must either study the mediation
process as a whole2 or analyze the
process(es) used by her favorite media-
tors.

But before even getting to analyzing
a mediator’s process or selection of the
right mediator for a particular case,
every advocate will benefit from examina-
tion of his own skills, deficiencies, prefer-
ences, styles and techniques with brutal
candor.3

Examining your style,
techniques and process 

Appraisal/inventory of your skills
begins with a simple inquiry: Do you 
like to negotiate? Are you good at it?
Many lawyers do not like negotiation.
This writer has discovered that fact from
working closely with hundreds of lawyers,
many of whom admit it.

Just because you are a lawyer does
not mean that you are good at or enjoy
negotiating as a professional.4 Not all
advocates look forward eagerly to media-
tion days. On the other hand, negotia-
tion is a constant professional task for
any lawyer in the trial arena. Whether
negotiating with clients, experts, witness-
es, opponents or even Courts on any
number of issues from calendaring to set-
tlement, whether direct one-on-one or
mediated negotiation, every advocate will
conduct numerous negotiations in the
life of each case.

If you do not like to negotiate, are
not comfortable with it, even dread the
days set aside for that purpose, you have
identified a critical threshold issue: what
is it about this aspect of the practice of
civil litigation that does not sit well with
you, and why is that the case? Let us
posit a hypothesis that the major or only
reason many lawyers are not fond of

Mediation is a process –
embrace it 
How to analyze your mediation skills, style and needs
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day? Do you work with your client step
by step, or do you call the shots until the
final decision? When dollars are dis-
cussed, do you want your client in or out
of the room? Does the mediator have
unrestricted access to your client, or do
you direct when the mediator can meet
with your client and what subjects will be
discussed?

What is your style?
What techniques do you prefer?

Are you a control freak? Do you use
mediators to help refine and implement
negotiation strategy, or do you prefer to
keep your “cards close” and not let the
mediator even know your strategy, much
less help you make decisions about it? 
Do you trust the mediator? How far, and
in what ways? Do these answers depend
on who the mediator is? Then ask the
questions with respect to each of your
favorites.

How do you approach mediation 
differently than a one-on-one settlement
conversation with your opponent?
Differently than when you are buying or
selling a car or a house? Do you use the
mediator more as an asset you can use in
negotiation, or as a restraint on the
process, or as the one charged with 
guiding all parties to settlement?

Do you view setting client expecta-
tions and dealing with “client control”
issues as the mediator’s problem, or do
you actively play a role? To what extent
do you see your job as a counselor and to
what extent as strictly an advocate and
negotiator through the settlement
process? When there is a mediator
involved, does your view of your role 
as advocate vs. counselor change?

Do the answers to these questions
vary depending on which mediator you
are working with at the moment?

Do you ask for and pay attention to
the “temperature” in the other room(s)?
Do you want to know who appears to be
in charge? Are you curious whether one
or all of the other team are unhappy,
tense, relaxed, joking or somber? Is the
mediator a source of “human intelli-
gence” for you? Do you prefer a media-
tor who negotiates with you (and your

opponent) or as an extension of your
team (while simultaneously being an
extension of the other team(s))? How
much process control do you (willingly)
give to the mediator?

Are you a theatrical negotiator? Do
you threaten walkouts, or even sometimes
get to the elevator before you are begged
to return? Are you an emotional negotia-
tor? Do you allow yourself to get drawn
into the contest, or are you cool and
detached no matter what? Have you ever
said you were insulted by an opponent’s
move? Did you truly feel that way, or
were you “showboating”?

Are you likely to acknowledge to the
opponent that your case is not perfect−
to be willing to admit and discuss your
risks, either in an exchanged brief or
through the mediator, or both? How 
easily and how often do you make 
concessions visible to the opponent 
during negotiation?
• In money negotiation? 

Do you favor “payback” (“tit-for-tat”)
negotiation? Have you ever made a large
move in response to a small move? Do
you support offers with a reasoned basis,
or prefer to just talk numbers or do you
do both depending upon circumstances?
Do you discuss negotiation strategy with
the mediator, or ask her to step outside
while you are deciding what to do?

Preparation 

What do you do to prepare for a
mediation? When do you start to pre-
pare? Does anyone other than you assist
you in the preparation? How much time
do you spend with your client in prepara-
tion? How much time do you spend on
the brief? Do you try to contact the medi-
ator privately before the mediation
begins? Are you uncomfortable with “ex
parte” communications before the hear-
ing starts? Do you typically exchange
briefs? Do you routinely present two
briefs – one shared and one confidential?
Do you talk to your opponent about the
mediation before it begins?

Do you set “bottom lines” before 
or during mediation? Do you discuss
“bottom lines” with your client before
mediation? During mediation? Do you

announce them to the opponent? Do you
share them with the mediator?

What do you do to set expectations
on behalf of the members of your team
(client, co-counsel, other advisors)? Do
you actively set expectations of the medi-
ator? Of the opponent?

Do you make suggestions to the medi-
ator before the mediation about how he
might be most effective in this case? Do
you think about mediation logistics: num-
ber of rooms required, where the mediator
ought to start, what the discussion agenda
should be, whether the parties should
assemble in joint session or remain in 
separate rooms in caucus, whether the
negotiation can be concluded in one day
or will need to be continued, etc.?

What process is best for you?

Think back over your last 10 media-
tions and answer these questions for each
of them (if there were other participants
in your room, include them in answering
the questions):

Articulate your goal in each case.
Did you achieve it?

Did you “max” the result for your
client?

Did your client leave feeling
relieved, exhausted, beaten down,
pleased, feeling that the process was fair
and the result was understandable and
agreed to, or that the process was unfair
and the result was imposed by you, the
mediator or the opponent?

Did your client believe that you did
an excellent professional job?

Did your client leave feeling that you
fought hard and obtained a result that
was “fair,” or that she got sacrificed and
now has to live with injustice?

Did you leave feeling relieved,
exhausted, beaten down, pleased?

Did you believe that you did an
excellent professional job?

Did you leave feeling that the result
was “fair”?

Were you (privately) enthusiastic
during the negotiation?

How often were you angry or frus-
trated; how often were you enjoying
yourself?

Maximizing Benefit, continued from Previous Page
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Were you bored during the negotiation?
Were you in control throughout the

negotiation?
Overall, was it a good day for you?

For your client? What three things did
you appreciate or enjoy most, and what
three least, about the mediation?

Was the mediator an ally or an
adversary? Does the answer hold for the
whole day, or does it change at different
times during the process?

Make it easier on me

If you don’t enjoy negotiation, have
you ever worked with a mediator that
made the day easier for you while arriv-
ing at a good result? If so, what were
her qualities? Think back over that day
and recall the moves that were made
and the conversation that was had.
What was it about that mediator that
made your negotiation day better than
usual?

Stay with these questions for a little
while, and they will lead you into many
more, and ultimately into an intensive
analysis of your own settlement goals,
skills and deficiencies, and preferences.
Make an honest appraisal of your negoti-
ation skillset. This is the first step to
becoming a better negotiator and specifi-
cally in tuning up your performance in
mediated negotiation.

“Beat me down, that’s an
order!”

Decades ago, this writer was medi-
ating a complex multi-party case. In the
middle of a caucus, the lawyer inter-
rupted and asked to speak privately
with me. “My job,” he said when we
were alone, “is to be a jerk,” (he used a
much coarser word) “and take extreme
positions completely loyal to my client.
Your job is to beat me down and force
me – reluctantly – to a realistic settle-
ment position.” He raised his voice:
“Do your job!”

I told him (as delicately as I could)
that he had picked the wrong mediator.
Has a conversation of this genre ever
occurred between you and a mediator?
Have you ever thought it but not said
it?

We have just scratched the surface.
Your analysis that proceeds from this
review should be deep and far-ranging.
In conducting it, some things will
undoubtedly jump out at you. By being
reflective of many things you do intu-
itively, you can much better identify what
works for you and what does not, and
why. You can determine what kind(s) of
process is best suited to your strengths
and style and what kind(s) is not.

There is a major caveat, however.
Some of your answers will reveal weak-
nesses or deficiencies in your style or
skills that really need to be addressed. If
you prefer a process that will result in a
less favorable outcome for your client,
then you need to consider changing
what process you desire. In other words,
both goals – tuning up your skills and
identifying your preferred mediation
process – need to stay on the table
throughout.

Take, for example, impatience in
negotiation. This writer is of the view
that impatience is never a positive quality
in a negotiator.6 First, it portrays a nego-
tiator who is not in total control, and
therefore a negotiator who is unlikely to
maximize the client’s result. Second, it
places a burden on the negotiation
process that does not improve either
process or result. Third, in mediated
negotiation it will inevitably cost you
(and your client) some control of the
process.

Rather than opt for a mediator and
a process that accommodate your impa-
tience, you should at least consider
becoming more patient. Try expecting
and planning on a long day instead of a
short one. Try to avoid other commit-
ments that conflict with the mediation;
it may not end on time. In that way, 
you can reduce tension and frustration
with a long negotiation and make it
more productive for both you and your
client.7

As you examine the various aspects
of your skills, deficiencies, goals and
process, it is critical to distinguish aspects
in which you ought to try to improve
from those which should guide your
selection of a mediation process. 

Dave Rudy celebrates his
25th anniversary in 2016 as
a full-time mediator and
part-time arbitrator, begin-
ning with the opening of
Bates Edwards Group in
San Francisco in 1991.
Before his career as a neu-
tral, he tried many jury and

court cases to verdict (including one of 13
months’ duration). He has extensive experi-
ence in mediating employment and wage-and-
hour class actions as well as in a number of
other case types. He is affiliated with ADR
Services. Based in San Francisco, his practice
takes him throughout California and into
other states.

Endnotes
1 Some date the beginnings of commercial mediation to the
early ’90s, when lawyer-mediator groups like Bates Edwards
in San Francisco began. Some lawyer-mediators began their
practices earlier, but common awareness of mediation and
popular use among lawyers and courts did not begin until the
early ’90s.
2 There are many excellent resources available in print.
3 Fortunately, this appraisal need not be shared with anyone.
The goal is your personal improvement in maximizing your
advocacy and results in mediation. Your assessment can
remain well secreted so that you can be truly honest with
yourself not only about strengths, but about weaknesses and
deficiencies as well.
4 Traditionally, it has been assumed that lawyers are good
negotiators. Indeed, when the author went to law school (in
the early 1970s) there was no such thing as a negotiation
course for lawyers-in-training. It is apparent however that
every single lawyer needs and can benefit from negotiation
training and skills refinement.
5 Even though this self-appraisal needs to be as objective as
you can make it, being overly self-critical is not helpful. For
whatever reasons, this writer’s anecdotal evidence and per-
sonal observation over decades shows that many negotiators
are far better at it than they perceive themselves to be. And
take heart that if you can identify what you don’t like about
negotiation, the probability is high that you can improve it.
6 Feigned impatience may be a successful technique. Here we
refer to actual impatience.
7 All of this is not to say that negotiation should be unlimited
in length. There is a relationship between value negotiated and
length of negotiation. It is inefficient and uneconomical to pay
a mediator for 12 hours of work in what should be a 4-hour
negotiation. The impatience being considered is an outside
imposition of unrealistic brevity imposed not by the case
requirements but by the personality or attitude of the 
negotiator.
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BY JEFFREY KRIVIS

Us and them. And after all we’re only
ordinary men.

Me and you. God only knows it’s not
what we would choose to do.

With, without. And who’ll deny that’s
what the fighting’s all about.

— Pink Floyd
Historically our civilization has

evolved primarily as successful hunters
and gatherers. This evolution has been
largely shaped by our environment,
which gives us new resources and tech-
nology to continue our journey. But
make no mistake about it, we are and will
always be hunters and gatherers. It is
embedded in our DNA. In this role our
instincts require us to do what prior gen-
erations did, which is to take as much of
the resources available that we can get at
any given time because they might not be
available in the future. This explains a lot
about what has happened to cases that
jump into early mediation without ana-
lyzing the readiness or actual value of a
case. This piece will address those issues.

The current thinking is that a lawsuit
gets filed and the court encourages the
parties to jump into mediated negotia-
tions, whether or not discovery has taken
place or legal issues have been sorted out
through law and motion. This is contrary
to our hunter and gatherer instinct and
has contributed to some awkwardness on
the part of trial lawyers engaged in early
settlement discussions. 

While early negotiation does work in
some instances and has been embraced
institutionally in the past, it has led to a
lethargic approach by some litigators to
settlement. By this I mean that some
folks simply show up and hope that their
adversary comprehends the real value of
their case without a proper exchange of

data critical to an evaluation. This lethar-
gy is due to what some commentators
have described as the failure to consider
the “intermediate steps between filing a
case and mediating” that are critical to a
successful mediated negotiation.

The conflict continuum

It is helpful to consider a dispute as
a continuum of conflict where on one
end is the “dispute” and the other “reso-
lution.” In the middle are a number of
signposts where the parties have real and
substantive moments to reach closure. 

On the right end of the continuum
is a jury trial, which is the most effective
and elegant approach developed by our
judicial system. It has succeeded for cen-
turies and is the cornerstone for every-
thing else that flows from the system.
The real challenge with the jury trial is
that it is only available for less than 3
percent of all cases. That means the civil
justice system had to create other meth-
ods to deal with the 97 percent of cases
that are in need of resolution.

On the left end of the continuum is
self-help. While it is not encouraged in the
face of breaking the law, it is a common
form of dispute resolution where parties
take matters into their own hands. Early
hunters and gatherers used this approach
instinctively until it became illegal in
most civilized countries. 

In the U.S. legal system, we see it
used in zero-sum financial matters such
as wage-and-hour class action cases
where employers settle directly with their
workforce (Chindarah v. Pick Up Stix,
(2009) 171 Cal.App.4th 796) before the
other side is aware of their action. It is
also used in employment matters where
offers of reemployment are offered, and
in family matters, particularly where chil-
dren are involved.

Between self-help and trial

In between the two ends of the 
continuum lie most of the processes 
that are primarily designed to get cases
settled. The parties absolutely need these
intermediate steps before engaging in
mediation.
(1.) Communication – This is the part
where lawyers are supposed to talk to the
other side to gauge their desire for reso-
lution. It might be a friendly exchange of
data, a simple question about how their
client feels about early resolution, or a
firm “this case is going all the way.” In
any event, some type of communication
is warranted before taking the bait and
going to mediation where bad news is
expensive.
(2.) Negotiation – More often than not 
I am told by parties to mediation that
there is no demand to settle and they
have no sense of where the other party is
coming from. Instead of pre-qualifying
the case in advance, they use their best
instincts and knowledge of the other
lawyer’s leanings to surmise expectations.
When they hear the first demand at the
mediation, that same hunter and gather-
er instinct kicks in and they threaten to
leave. We begin flailing to keep parties at
the negotiation table. To say it is exhaust-
ing is an understatement.
(3.) Vetting a case for mediation – Trials
are vetted way in advance because parties
have exchanged substantial information
about their case; the jury is now ready to
hear the entire story and can make an
informed decision on the outcome.
Mediation, particularly early mediation,
is often not vetted in this manner which
is why it sometimes fails.

That is not to say that early media-
tion is not useful for settling cases. It’s

See Evolution, Page 36
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just that our hunter and gatherer instinct
forces us to ask for value that might not
be present, or have more optimism in
our position than we should if our case
was fully vetted. How to properly
appraise a case for mediation is similar
to how you might vet a case for trial, but
you have compressed all the time and
expense into a smaller arena. 

Checklist to vet your case for
mediation

Here is a simple checklist for vetting
a case for mediation. 
• Insurance – No matter the type of case,
knowing the identity of the insurer, their
policy limits, the deductible, whether
there is a reservation of rights and their
position on coverage is a basic first step.

This applies across the board and could
include class actions, business disputes
and routine tort cases. Gathering intelli-
gence about the insurer and it’s propen-
sity to resolve cases early, who they use as
counsel, whether they will attend a settle-
ment conference in person or handle via
phone are all critical considerations.
• Ability to pay – In the employment liti-
gation arena, particularly wage-and-hour
class actions, having a great case with
large penalties is not enough to save the
day. Understanding the nature of the
employer and their business, and whether
they can respond to a “reasonable” settle-
ment proposal is just as important. 
• Company on the market to be sold –
How often do we read in the business
section of the newspaper that certain

companies are merging or being bought
by other companies? This information is
readily available on the internet, particu-
larly when dealing with public companies.
This information creates a dynamic that is
sometimes useful for settlement, depend-
ing on the timing of the negotiation.
• Claims administrator needs to move
files – Surprisingly, many lines of dis-
putes involve insurers who have plenty of
funds in reserve but are literally backed
up in their claims department with files.
These files are waiting to be settled but
we often don’t know it. If a defense
lawyer reaches out on a case, it might not
be a bad idea to find out if the carrier is
in a “run off ” type business or simply
needs to move files.
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• Mood of the marketplace – With the
exchange of electronic information via
listserv and other electronic bulletin
boards, lawyers are able to gauge which
lines of disputes are settling and the
range of value. That being the case, con-
sider where your case stands in the mar-
ketplace. It might be that your case is
such a unique outlier that you would not
want to negotiate early because the value
will only come after certain damage dep-
ositions are taken. On the other hand,
you might need to move the case quickly
because of the many minefields it has
such that you are more than willing to
settle for market value or less.
• Current state of legal defense – This is
really a question of uncertainty in the
law. In wage and hour class action litiga-
tion there are usually a number of areas

where an employer simply can’t rely on a
clear rule or approach in paying wages.
The uncertainty opens the door to settle-
ment opportunities, particularly where
the plaintiff is reasonable. It does not
give rise to settlement opportunities for
hunters and gatherers who want to eat all
the vegetables they find in the garden.
• Opposing counsel – Reasonable counsel
usually means reasonable clients. Follow the
cues when counsel opens the door to dis-
cussions about the case. It is hardly a sign
of weakness to want to discuss settlement. 
• Case facts – Some facts speak for them-
selves and others require a lot of expla-
nation. Most cases fall into the latter cat-
egory. If your case speaks for itself, offer
up transparency in providing whatever
information your opposition requires to
fully evaluate the merits.

• Information needed to evaluate – Put
yourself in the shoes of your opponent.
What would they need to advise their
client about the case? Imagine they are
drafting a formal report that goes
through the strengths and weaknesses,
and provides a financial quantification of
your dispute. It would certainly be in
your best interest to arm your adversary
with whatever information might lead to
a fair evaluation that opens the door to a
reasonable negotiation. In other words,
tee it up for the other side so that they
can be your champion with their client.
• Future cases with adversary – Are you 
a frequent flyer with this defendant or
law firm? If so, make sure they know that
the case at hand is either an outlier or
falls within the scope of what they are
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accustomed to getting from your firm.
Failure to do so will result in an evalua-
tion that is mediocre.
• Symbols matter – The Confederate flag
became a symbol of hate in our country.
It stood in several government buildings
in the south until people used “self 
help” to eliminate the symbol. Your
Confederate flag consists of nasty emails,
defamatory statements about lawyers and
their clients on electronic bulletin boards
and so on. These symbols inevitably get
into the hands of your adversary, so be
forewarned. Communicating in a respect-
ful and principled manner in writing is
the only way to properly vet a case for
mediation.

Terms of engagement

After considering the above checklist
(which will no doubt be supplemented 
to adapt to your case), it’s now time 
to negotiate the terms of engagement to
mediate. Here are a few quick things 
to remember:
• Scheduling – Mediators who under-
stand how to close deals are in high
demand, meaning that getting a last
minute case onto their calendar is chal-
lenging. Consider reserving a couple of
dates with select mediators a year in
advance with an understanding that
those dates will be returned to the medi-
ator with ample notice if not used. Take
advantage of the administrator for the
mediator who usually knows how to 
herd cats.
• Who will attend the mediation – When
insurance is involved, particularly carri-
ers from geographic distances outside
your jurisdiction, do you need them at
the table or will telephonic availability be
acceptable? In a commercial setting, is
the Chief Executive Officer attending or
will a subordinate attend? Discuss the
pros and cons with your adversary and
make it work for them.
• Where will this mediation occur? –
Generally speaking, a mediator is more
effective in his or her neutral space.
Conducting the session in a law office
does work but doesn’t utilize all the skills
a mediator needs to develop a proper
settlement dynamic.

• Costs – In most cases, the cost of a 
successful mediation shared by all parties
is miniscule compared to the value
obtained in settlement. Don’t be penny
wise and pound foolish. You get what you
pay for, no matter the size of the dispute.
• Pre-mediation conference – In any case
that is sizable, schedule a short call with
the mediator in advance of the media-
tion to highlight the areas that might 
be an impediment.
• Agreements – Consider exchanging
either a formal Settlement Agreement
and Release or Memorandum of
Understanding before the session. While
there are some terms that are subject to
negotiation and can be left out, at least
the key terms can be handled without
wasting precious time at the conclusion
of the mediation.

Conclusion

We are hunters and gatherers. A
form of entrapment is built into the civil
justice system since it cannot handle our
desire to eat all the cherries that are
picked in the forest. As a result, we have
asked mediators and others to assist in
our efforts. Mediators are often misled
and used as pawns when they are put
into a case where the parties haven’t con-
sidered the intermediate steps outlined
above. This has led to wasted resources
and time, which is contrary to why medi-
ation was placed into the system in the
first place.

Jeffrey Krivis has
mediated thousands of cases
since 1989. He and his
partner, Mariam Zadeh, 
are the principals of First
Mediation, based in Encino.
He regularly handles cases
in San Francisco and
Carmel/Monterey.
www.firstmediation.com
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BY STEPHEN ELLISON

There’s a saying that everything
happens for a reason, and whether or
not Tom Paoli believes it, perhaps he
just wasn’t meant to be a criminal
defense lawyer.

Coming out of law school in the
early 1980s, Paoli had his heart set on
being a trial lawyer, specifically a public
defender. But, as fate would have it, at
that time, there were zero openings in
the public defense field around the Bay
Area, and Paoli was forced to improvise
to get his trial law career up and running.

“So I found my way to civil litiga-
tion,” said Paoli, partner with Paoli and
Geerhart LLP in San Francisco. “And
then I went to work for some fellas that
were suing asbestos companies, and
that’s how I became a personal injury
lawyer.

“Moving to the valley or out of the
Bay Area, really moving out of San
Francisco, wasn’t an option,” added
Paoli, whose wife also is a Bay Area
native. “Everything worked out great. 
I just took a little bit different path.”

That path, for the past three
decades, has been distinctly focused on
representing plaintiffs in personal
injury cases. And while it’s a far cry
from criminal defense, Paoli embraced
the work and never had second
thoughts. His record speaks for itself:
several dozen jury trials resulting in the
recovery of millions of dollars in com-
pensation for his clients. 

Paoli handles accidents and
injuries of all sorts, including those
involving products liability, premises
liability, workplace mishaps and crimes
such as assaults and molestations.

Over the years, he has developed a
thorough knowledge of pre-trial and

trial proce-
dures,
enabling him
to handle a
wide range of
cases using
innovative
approaches.
He has been
enlisted by
other firms to
assist or take
the lead in
their trials.

While Paoli has not shied away
from the latest scientific strategies
regarding trials – such as the reptile
strategy that focuses the jury on a
defendant’s transgressions rather than
on client sympathy – he insists it still all
comes back to his client’s story.

“Every case, I try to find the story,”
he said. “I try to find the human story
– the trust and the betrayal – so that I
can make a connection with the case,
my clients, the story and the jury’s
story. That’s basically it in a nutshell.”

Getting to that story, however, is
another story in itself. Preparation is
critical because a good plaintiffs’ attor-
ney wants to build a foundation that
will allow effortless recall of any little
detail about the case, Paoli said. That
foundation allows him to understand
his case deeply enough so that he is
able to communicate it instinctively.
“You can stand up in front of a jury 
and be extemporaneous, it’s all there,”
he said.  

Paoli said he utilizes a combination
of components from the Reptile strate-
gy as well as other approaches that
research shows to be effective with
juries. “Then that combination
becomes mine,” he said. “It’s really a

matter of incorporating things I can
use from who I am and use them effec-
tively. And not trying to be someone
else.”

Two memorable cases

Born in San Francisco and raised in
San Mateo, Paoli grew up in a working-
class family. Both his parents were
immigrants, his father from Italy and
his mother from Croatia. The senior
Paoli made a living as a meat cutter
and always pressed his children to work
with their heads instead of their hands.

Paoli’s older brother became a
lawyer, and that encouraged young
Tom to follow a similar path. He
earned a bachelor’s degree in political
science at San Francisco State, and 
then went to nearby University of San
Francisco for his law degree.

Paoli recalled two memorable cases
his firm worked on in recent years. One
involved a woman who was eating a
chicken pizza at Round Table Pizza and
got a bone fragment stuck in her
throat. Paoli sued the pizza chain and
the chicken supplier, Foster Farms.

It was a case, Paoli said, where he
was able to present the client’s story in
such a way that it became the jury’s
story.

“All of them could relate to our
client’s plight,” he said. “And the trust
and the betrayal were there because
here’s a piece of pizza, and you expect
it to be safe to eat. … and Round Table
and Foster Farms agreed that there
could be bones in the chicken.” Based
on that case, Paoli and his partner,
Chuck Geerhart, were selected as final-
ists for SFTLA’s Trial Lawyer of the
Year award. 

Another case, last year, involved a
realtor falling from an attic ladder that

Profile: Tom Paoli
The public defender was not hiring, so he threw himself
into personal injury law and never looked back

Paoli

had collapsed. It was another case that
contained trust and betrayal, Paoli said.
“The folks had left this ladder up for
everyone to use in a home that was for
sale – there was no way it should have
been used that way,” he said. “The
defense was, ‘Your client was a realtor.
She should have known it shouldn’t be
used that way.’ So the jury came back
and gave us a whole bunch of money.”

Because that case involved more
than five years of litigation, and Paoli
won an appeal from a motion for sum-
mary judgment that was reversed from
published opinion, he was honored
with the Civil Justice award from 
the San Francisco Trial Lawyers
Association.

Where others fear to tread

Over the years, Paoli and Geerhart
have developed a reputation for taking
cases other firms have turned down –
often winning favorable results. One
such case involved a young man work-
ing as a manager at a San Francisco
automobile dealership service depart-
ment who got into a fight with a co-
worker that ended with him being
taken to a hospital with a head injury.
He suffered brain trauma and didn’t
even remember what happened.

“My aunt helped me to search for a
lawyer to help me sue the co-worker,
and after several lawyers turned my
case down, Paoli & Geerhart agreed to
try to help,” said Gabriel Zapata, 23, in
a testimonial on the firm’s website.
“Their persistence, creativity, and thor-
ough knowledge of the law turned up a
winning strategy. They were able to
reach the liability insurance my
employer had to cover these kinds of
accidents, and following some pretty
intense negotiations, we were able to
make a settlement that helped compen-
sate me for my injury.”

Also a mediator

In addition to his courtroom savvy
and expertise in trial advocacy, Paoli
also has extensive experience in settling

complex cases. He has received formal
negotiation and mediation training for
the purpose of representing his clients
more effectively in the settlement
process. He is well schooled in obtain-
ing the best possible results for his
clients through mediation and litiga-
tion.

Paoli has served as a mediator 
and arbitrator for the San Francisco
Superior Court, and in 2010, he was
accepted as a neutral arbitrator by the
Office of Independent Administrator
for the Kaiser Permanente Member
Arbitration program.

Paoli said some of the most reward-
ing work he has done is in the pro
bono arena. His wife, attorney Margaret
Coyne, is the co-founder and executive
director of Advokids, a nonprofit that
educates and advocates for foster chil-
dren, particularly young foster kids
ranging in age from birth to three-
years-old who are vulnerable to bad
outcomes if their needs are not met. 

“She’s provided me with some pro
bono opportunities that have been just
fantastic for me,” Paoli said. “I did a
trial up in Eureka in a dependency
case, and coming away from that trial,
which ended up being three days, I just
felt so much satisfaction from that. It
was great. I really recommend lawyers
who have skills to give to somebody
without any kind of personal reward in
return.”

Paoli also enjoys giving back to his
alma mater, getting involved with a
program at SFSU called the Guardian
Scholars Program, which supports for-
mer foster children who are in college.
Because these students don’t have a tra-
ditional family support system that
most other college students enjoy, they
need assistance with things like paying
for books and other costs such as sum-
mer housing for which the students
don’t have the resources.

“I’ve been very supportive of that
program and of SFSU in general
because I believe strongly in public
education,” Paoli said. “I’ve done some

pro bono work for some of the students
in that program, and that’s been very
rewarding. That’s the kind of stuff that
really makes you feel good about being
a lawyer.” 

Paoli also volunteers in the Bar
Association of San Francisco’s Lawyer
Referral and Information Service for
Attorneys (LRIS) and for the San
Francisco Homeless Connect Project.

Passion and flexibility

When he’s not in the office or
courtroom, Paoli can be found with his
wife and two daughters. He’s also an
avid swimmer, belonging to the South
End Rowing Club, a group that swims
in the Bay every morning starting at
6:30.

“I love doing it. I love being with
this community of people who look
after each other,” he said. “You know,
because we’re not just swimming out
there – we’re having a group experi-
ence. It’s really fun. I’ve been doing
that for the past 18 years. It’s a great
way to start the day.”

While Paoli may not have achieved
his initial career goal of becoming a
public defender, it all worked out for
the better, as far as he’s concerned.
That’s why he recommends young
lawyers look beyond their first impulse
– namely the almighty dollar – when
considering their life’s work.

“I would tell them to find their
passion and find what they think they
really want and go for it,” Paoli advised.
“And don’t be distracted by money or
status. I think that’s one of the big
problems we have now; that the money
corrupts, it diverts us from what we
really should be doing. Have a plan,
have a goal that really turns you on,
that you’re really excited about, and
you may be surprised how well things
turn out.”

Stephen Ellison is a freelance writer
based in San Jose. Contact him at 
ssjellison@aol.com.
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cases go to trial (as a percentage of
those in litigation), only the most sensa-
tional results are published or known.
This, in effect, skews the odds or
obscures them from a realistic analysis
altogether. What’s worse, by the time of
the mediation hearing, attorneys have
usually shared their early evaluation
with their clients, causing them to have
a concrete idea of their potential recov-
ery before they have input from the
other side upon which to gauge
whether that settlement is attainable. 

A sexual-harassment example

Consider the sexual-harassment
case, where the only published decisions
arise out of claims brought 5 to 10 years

before, because so many victims and their
alleged perpetrators really want to settle
these cases and avoid the publicity that
such a scandal can cause. The “values” 
of these cases are extremely difficult to
ascertain. In these cases, one remedy
may be to ask your mediator for her eval-
uation because odds are that she has
mediated many more cases with similar
fact patterns than you have tried to a 
verdict. 

Another approach may be to query
your colleagues as to the settlement val-
ues that they have seen on similar facts.
The more information you have, the
more precisely you can anticipate the
odds and help your client (and your
adversary!) arrive at the right values for

your case. One other approach would
be to have a candid conversation with
your opposing counsel about the gen-
eral settlement range, even if it is
vague enough to be something like:
“This case has a settlement value in the
mid-six figures range,” or “this is a six-
figure case at least and if you are not
prepared to offer that, we shouldn’t go
to mediation at this time.” If the
response is that the defendant will
never pay more than 4 figures
($9,999.99) unless they lose on a
motion for summary judgment, all par-
ties may decide that waiting for that
judgment is an acceptable risk and
avoid the frustration of an early negoti-
ation at mediation. 

   | 7351-698-888-1 | tlAaC   idrbyH/moc.gindneLyernot
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BY JAN FRANKEL SCHAU

Among the most frustrating expe-
riences in mediation practice today is
the early impasse where the parties and
counsel are led to conclude that no set-
tlement is possible and the parties are
simply outside the bounds of fair evalu-
ation of the liability and damages. In
mediation parlance, it’s the dreaded
early impasse. Yet fewer than five per-
cent of cases filed ever go to trial, so
the statistical likelihood is that there is

a way out of this logjam, if only you 
can make a proper diagnosis of what
caused the breakdown and what strate-
gies will get you out of the slow lane
and back on the highway towards reso-
lution.

Overconfidence

The first impediment to getting to a
realistic range of agreement is overconfi-
dence. Daniel Kahneman, economist
and Nobel Prize winning author of
“Thinking Fast and Slow,” wrote:

“Courage is willingness to take the risk
once you know the odds. Optimistic
overconfidence means you are taking the
risk because you don’t know the odds.
It’s a big difference.”

In some instances, attorneys have
not thoroughly researched or consid-
ered the odds of winning or losing
when they assess a value to their medi-
ated cases. In order to shape and fore-
cast the values, attorneys and their
clients may look at jury verdicts and set-
tlements. Unfortunately, because so few

Pushing past impasse 
Strategies for getting a stalled negotiation back on track
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making. Since then, they have published
numerous articles looking at “Prospect
Theory” and “The Psychology of
Choice,” both having a potentially direct
impact upon decision-making in the con-
text of settling civil lawsuits.

The endowment effect

The endowment effect is another of
Kahneman’s hypotheses that holds that
people value their own goods more than
the same goods owned by others. In
studies by economists and decision-
maker theorists, it’s been shown that if
you invite someone to sell their own
object, say a coffee mug, they will gener-
ally set a price significantly higher than
what the prospective buyer is either will-
ing to pay or at a rate higher than what
he is able to purchase a similar product
for. This phenomenon is also known as
“the status quo bias,” because people are
generally reluctant to enter into trades
because they distrust the value placed
on the goods or services by “the other.”
The author, Dan Ariely wrote of this in
the Journal of Consumer Research in
2000. He co-authored with Ziv
Carmonthe article, “Focusing on the

Forgone: How Value Can Appear So
Different to Buyers and Sellers.” Their
article found that participants’ hypo-
thetical selling price for NCAA final
four tournament tickets was, on average,
14 times higher than the hypothetical
buyer was willing to pay. 

In order to overcome the status quo
bias in mediation, a savvy mediator will
gently “re-frame” the potential loss into a
potential gain. For example, where
Plaintiffs, former employees, are
demanding the employer pay $100,000
in overtime wages and penalties to five
employees (an apparent “six-figure loss”
to the business), if it can be presented as
representing $5,000 per year per
employee over the four-year relevant
statute of limitations, including penalties,
the mediator may help the Defense to
see the $100,000 payment as a gain, not
a loss, since the alleged infractions would
invariably cause a bigger penalty than
that.

Of course, it helps if you have a
diplomatic mediator who can delicately
move the negative into the positive
column as a “net savings” or gain. A
sign displayed at the local gym says:

“One reason people resist change is
because they focus on what they have
to give up instead of what they have to
gain.” If you can help your client’s
focus on the gain from resolving their
lawsuit, rather than the losses of
potential damages or the injury 
itself, you are more likely to leave
them satisfied and avoid the strong
resistance to settle or maintain the
“status quo.”

Approach with integrity

The negotiation can be stalled when,
out of either arrogance or ignorance, one
side approaches the other with a lack of
integrity. For example, if you learn that
your client has substantially mitigated his
damages by finding better employment
after he was terminated, a failure to
reveal that may cause major distrust and
undermine your ability to fairly negoti-
ate. Yes, the recovery may have been bet-
ter if your client had not been quite as
resilient, but entering into a negotiation
based upon false assumptions will
undoubtedly be remembered if it is ulti-
mately discovered. Your professional
integrity counts.

Submit your latest verdict to www.JuryVerdictAlert.com46 Plaintiff | August 2016 | plaintiffmagazine.com

On the other hand, having this con-
versation “off the record” may demon-
strate that the parties are still open to
discussion if both sides are agreeable to
re-evaluating at a mediation. Voila, you
have broken the threatened impasse
before you begin the negotiation by shak-
ing up the overconfidence displayed by
both parties in that early exchange.

Psychologists have dubbed overconfi-
dence a “ubiquitous phenomenon.” Both
Plaintiff and Defense lawyers tend
towards unrealistic expectations of their
proving liability or prevailing in a motion
for summary judgment and the likely
award of damages. This can cause a kind
of “cognitive blindness” to errors and
poor judgment in decision-making.
What’s worse, if you are genuinely unrea-
sonably confident, you will be statistically
less likely to achieve an acceptable com-
promise at all. 

You can combat the overconfidence
phenomenon if you seek the input of
someone who has more objectivity than
you or your client when evaluating the
likelihood of success. Ask another attor-
ney, friend, family member or profession-
al neutral to help you to approach the
negotiation by looking at the full range
of possible outcomes, not just the
win/lose of a verdict. You may disagree
with that analysis, but at least you can
have a realistic dialogue with your client
and reasonably manage his expectations.
If you end up settling for higher than the
predicted outcome, you will have exceed-
ed, not just met their expectations. There
is no better way than that to satisfy a
client!

Attribution bias

Another common path to impasse is
what is known as “attribution bias.” When
people hear an initial “low ball” offer
from their adversary, they naturally tend
to ascribe the worst motivations to it.
This can cause systematic errors in judg-
ment or evaluation of those initial or
early offers. A kind of cognitive blindness
can take over and cloud your own judg-
ment about how best to respond.

Psychologists have discovered that
generally we attribute our own successes

to our innate intelligence, knowledge
and skill; whereas we blame our failures
on external forces, such as bad luck or
sabotage by others. Conversely, we
apply the same principles in reverse
when we view the action of others. The
“other guy” has succeeded because of
luck or happenstance, and fails because
they are stupid, stubborn or lazy.
Attribution bias was first discussed by
Psychologist Fritz Heider in his 1958
book, “The Psychology of Interpersonal
Relations.” Other, more modern psy-
chologists extended the work in the
1960s and ’70s, including E.E. Jones
and K.E. Davis. In the 1980’s, the theo-
ry was corroborated by brain imaging
techniques which scientifically con-
firmed that our own biases impact
upon our perception of other people’s
behavior in the workplace and in
schools.

The truth is that we are not general-
ly able to make sound judgment about
the motives of others, just as we are
slightly blind to our own motives and
abilities. This is known as “attribution
bias” and causes us to make poor deci-
sions, because our judgment of a fair or
just result gets clouded by our cognitive
biases. 

One of the ways to combat the attri-
bution bias is to take the negotiation
away from a direct presentation and
instead to have bad news or pivotal evi-
dence conveyed by a neutral third party.
Typically, the mediator is not viewed
with the same hostility or skepticism by
opposing counsel as you may be by the
time of the mediation hearing. That
means she can convey your offers and
concessions as well as crucial information
in a way that will likely be better received
than you can. The attribution bias will
not be ascribed to your mediator and
will allow the opposing counsel to hear it
more openly than if you presented it 
directly yourself. 

Risk aversion

Most litigants and their lawyers are
more afraid of losing than it appears. In
a classroom experiment done at
Pepperdine University’s Law School, the

author invited students to exit the class
out of Door One for free, but one of the
20 students would be randomly charged
$100.00 to exit. The other option was
that they could line up and exit Door
Two for $5. Although the mathematics is
easy and the odds were the same, the
risk of losing $100 was much greater
and out of their control, than simply
accepting the more modest cost of $5 to
escape the dull routine of “Mediation
101.” All of the students chose to pay
their Professor $5 in order to avoid that
risk.

When assessing the risk of losing at
trial, both financially and psychologi-
cally, lawyers on both sides should take
care to consider whether you and your
client can sustain a loss and the likely
effects on both you and your client if
that occurs. Will you lose all potential
referrals from that client? Will your
client turn to you to accuse you of caus-
ing the loss when you assured them the
odds were in their favor? Have you
“oversold” the prospects of winning?
Will it affect your stature at the firm or
in the community? Will your adversary
take advantage of that loss in her
future publicity and how will it affect
your reputation there? Can your client
afford to lose whatever is being offered
at the mediation if she loses the trial
and a defense verdict is entered? Can
she pay her outstanding bills and sur-
vive until the date set for trial? What if
the case is further delayed by appeals?
All of these particulars may factor in to
whether the prospect of the deal at
hand is fair or unfair, reasonable or
unreasonable.

Once the negotiation hits a stall, the
informed attorney can assess whether the
natural tendency towards risk aversion
may be affecting whether they choose to
walk out of door one or door two. The
odds may be the same, but the strategy
in getting there may be very different.

Economists Daniel Kahneman 
and A. Tversky first wrote of risk 
aversion in the 1984 article in American
Psychologist, “Choices, values and
frames.” There, they applied economic
principles to measure business decision-

Impasse, continued from Previous Page
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BY CYNTHIA PASTERNAK

It is no surprise that California
requires a greater degree of care be exer-
cised towards children than to adults.
The degree of care increases for those
less mature and unable to comprehend
danger. Minor children under 18 years of
age who sustain injury have a right to
compensation for pain and suffering,
permanent injury, disfigurement or dis-
ability in the same manner and amounts
as adults. In addition, a parent who pays
medical bills for the child has an inde-
pendent right to compensation. 

Minors who cause accidents are sub-
ject to different standards of care than
adults. There are no specific ages at

which a child is considered either without
capacity or fully accountable. The ques-
tion of capacity is left to the trier-of-fact.
However, children age four years and
under are almost universally held not
liable for accidents or contributory negli-
gence. They are considered too young 
to foresee danger. A minor who is old
enough to know right from wrong can be
held liable for intentional injuries as, for
example, if the child intentionally trips
and causes injury to another child. Older
children may be negligent if they behave
below a standard of care as children of
similar age, intelligence and experience.
When a minor engages in adult activity,
such as driving a car or flying a plane,
the child is held to the same standard as
an adult. On the other hand, parents or

legal guardians are generally held liable
for failing to exercise proper control over
the minor child, whether the minor is a
plaintiff (for purposes of contributory
fault) or a defendant. 

When minor children are defendants
in an action, they are typically represent-
ed by an insurance carrier. Consequently,
it is unusual to see a minor in mediation
unless the child is older and there is an
allegation of intentional conduct, not
covered by insurance. 

Mediation provides an excellent
opportunity to resolve disputes prior to
undertaking more formal procedures like
arbitration or trial. Particularly with
minor children who may be frightened
and/or whose testimony may be unpre-
dictable in a courtroom setting, a 
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It is easy to lose sight of the fact that
when two competent attorneys agree
upon the facts and the law, a formal
mediation is usually not required. They
can settle those cases fairly without the
need for third-party intervention. It is
only when the two sides have legitimate-
ly different views that negotiation gets
challenging. Accordingly, if you want the
opposing counsel to approach the nego-
tiation with the requisite respect and
open-mindedness, reciprocating that
approach with some degree of deference
towards the possibility that another view
may be possible will help to get the
negotiation out of the stalled position
before the entire negotiation gets
derailed. This means an early and sin-
cere acknowledgement that you disagree
with their view, but an equally genuine
willingness to approach the negotiation
with an open mind and re-evaluate if
you are persuaded that there is reason to
do so based upon information provided
at the mediation.

Fairness matters

In social science experiments, even
monkeys demonstrate an aversion to 

social inequity. Where five capuchin mon-
keys are given an unequal distribution of
rewards, the ones given a cucumber,
(while others in their presence received
sweet grapes), rejected the experimenters
and refused to engage in the trading
plan, even throwing the cucumbers out 
at them. 

In another experiment conducted
with law students, where each was asked
to make a deal over $100, being permit-
ted to keep any amount as long as their
bargaining partner accepted it, virtually
all of the students instinctively offered
(and accepted) $40 to $50 because it con-
cerned them that if they offered less than
about one-half of what they had, the
other side would reject it, even though it
was “found money” to which they were
not entitled.

Negotiators can seize this instinct by
presenting offers grounded in reason and
by responding with fair offers and count-
er-offers, even if they are lower than the
ultimate result. Making a move that
smacks of inequity may serve to stall, not
accelerate negotiation.

As American statesman Dean
Acheson, famously said: “Negotiating in

the classic diplomatic sense assumes par-
ties are more anxious to agree than to
disagree.” If we make the assumption
that all of the participants in a mediation
approach it more anxious to agree than
to disagree, getting past these common
impediments to settlement should be
simpler than we expected.

Jan Frankel Schau, ADR
Services, Inc., has been a
mediator for over 15 years in
Los Angeles. She learned her
diplomacy skills at Pomona
College in Claremont, where
she majored in International
Relations and her skills as a
litigator at Loyola Law

School. Practicing on both the Defense and
Plaintiff sides of the aisle, she devoted herself
to becoming a full-time neutral after 20 years
of practicing law. Specializing in employment,
tort and business disputes, Jan is also Adjunct
Faculty at Pepperdine University’s Straus
Institute of Dispute Resolution, where she
teaches “Mediation Skills and Theory.”
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lump sum payments by the defendant 
(or the defendant’s insurance carrier.)
Particularly when a plaintiff suffers a seri-
ous and permanent catastrophic injury,
an alternative form of compensation is
through a structured settlement. In struc-
tured settlements involving a minor, a
portion of the settlement is usually paid
in a lump sum to the plaintiff attorney
for fees and costs and to reimburse med-
ical and other specified expenses. With
regard to the balance, a defendant’s
insurer funds an annuity policy for the
plaintiff, with regular payments made
over the course of several years or for 
the rest of the plaintiff ’s life. 

Once mediation settlement negotia-
tions begin, the defense may have its
structured settlement representative 
generate hypothetical proposals for the
mediator to present to the plaintiff.
There are many advantages to a struc-
tured settlement for both parties. Funds
received from an annuity are tax-free as
long as the plaintiff does not control
them. Also, a structured settlement fre-
quently costs insurance companies much
less than what it would cost them to pay 
a lump sum settlement. If you are 

considering a structured settlement, you
should contact your own structured set-
tlement expert prior to mediation to
make your own assessment of the advan-
tages and disadvantages to your client. 

Commencing the mediation 

At the beginning of mediation, a
good mediator spends some time in pri-
vate caucus chatting directly with the
child. I ask about things that interest the
child, and try to set the child at ease
before getting into specific questions. 
I speak in simple, age appropriate lan-
guage and encourage the child’s partici-
pation. If a pre-teen or younger child has
not brought a toy, I offer paper and pen-
cils to keep them busy. I let the child’s
representative know that there are a vari-
ety of healthy and not-so-healthy snacks
available. I remind the parties to ask for
a break at any time. 

While it is neither necessary nor
enforceable, I like to ask the child to sign
the confidentiality agreement the same as
I require of all other participants. In my
experience, it makes the minor feel
important, engaged in the proceedings
and they almost always enjoy doing so. 

In fact, after one successful mediation
experience, the minor child wrote me a
letter, thanked me for helping her, let me
know that she was using my techniques
with her friends and family, and that she
decided she wanted to become a media-
tor when she grew up. 

In another case, the minor child who
was approximately eight years old, had
sustained a serious brain injury and
could barely scribble his name. I pointed
this out to plaintiff ’s counsel and
obtained consent to show it to defense
counsel who had previously questioned
the severity of the child’s injuries. 

For older children who comprehend
what has happened, I urge counsel and
the minor’s representative to include
them to the extent comfortable for par-
ent, child and counsel. A sweet, innocent
and well-spoken child is one of the best
witnesses you can have. In one case, the
injured minor was a small boy about six
years old who was not only adorable, but
trusting, cooperative and poised. I asked
the plaintiff attorney what she thought
about introducing the child to opposing
counsel. She heartily agreed, so I
inquired of the room full of defense
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mediation handled correctly can offer
the best result. Besides, even if the mat-
ter does not resolve, mediation gives the
attorney another chance to see how the
child handles pressure and to better pre-
pare the child for future proceedings. 

While many of the concepts dis-
cussed here may apply when the minor is
a defendant, this article will focus on the
more usual circumstance of the minor as
plaintiff in a personal-injury action. 

When to mediate 

As in cases with adults, it is often
advisable to undertake early mediation
once the defense has obtained sufficient
basic information about liability and
damages. Putting conflicts behind the
parties is always comforting and mini-
mizes risk and unnecessary expense.
Nevertheless, in cases involving minors,
it is unnecessary and imprudent to pre-
maturely pursue resolution. 

The principal reasons for delaying
resolution are two-fold. First, while
minors tend to heal faster than adults,
they may be unable to communicate all
of their physical complaints to their
physicians. Thus, the full extent of a
minor’s injuries may be undeterminable
for an extended period of time and it
may be more difficult for the physician to
render an accurate prognosis of reason-
able and necessary future medical care. 

Second, there is no need to rush set-
tlement for a minor plaintiff. Rather
than the typical two-year California
statute of limitations from the date of
injury against a private party, for minor
children the statute is tolled until the
child reaches his or her 18th birthday.
Injuries to the minor before birth must
be brought within six years of the injury.
In the case of medical malpractice,
actions for minors under the age of six
must be filed within three years of the
date of injury or before the child’s
eighth birthday, whichever period is
greater. Where the child is older than
six, the standard adult malpractice
statutes of limitation apply, which
include extension of the statute until 
the plaintiff discovers, or should have
discovered the injury. 

Preparation for mediation of a
minor’s claim 

To maximize a mediation involving a
minor child, one of the most important
issues is selecting the right mediator. As
in every case, the mediator should be
knowledgeable and trustworthy. Also, to
be effective, a mediator should be friend-
ly and approachable so as to make the
child and the parent or legal guardian
comfortable with the process. Setting the
minor and his representative at ease
encourages greater party participation,
cooperation and facilitates discussion 
and ultimate resolution of the case. Of
course, any interaction the mediator has
with the minor child should be with the
consent of counsel and the child’s repre-
sentative. 

Although there is no legal require-
ment that the minor child attend media-
tion, it is generally wise to do so. The
most effective mediations are those where
the parties are prepared to present all of
their evidence to the mediator. This obvi-
ously includes participation by the principal
party, even if that party is a minor. Once
at mediation, the plaintiff attorney and
mediator can decide how to most persua-
sively present evidence to opposing par-
ties. 

Minor or unborn children do not
have the capacity to represent themselves
in a legal action or proceeding. The
court requires appointment of a guardian
ad litem for the limited purpose of
defending or prosecuting the minor’s
claims to ensure that his interests are
protected and that the settlement is in
his or her best interests. Therefore,
where the legal rights involved are those
of a minor, the real decision-maker at
mediation is the guardian ad litem. 

The guardian ad litem may be any-
one over eighteen who is nominated 
and approved by the court. Usually, the
guardian ad litem is a parent of the
injured child. It may even be a parent
who was injured in the same accident as
long as that parent’s interests are not
adverse to the minor, the potential con-
flict is disclosed and the court approves
the appointment. In some cases, as where

the parent potentially has significant con-
tributory fault or is unavailable, another
close family member, friend or, on rare
occasions, an independent third party 
selected by the court may be appointed. 

The statute requires appointment of
the guardian ad litem prior to issuance 
of the summons (Code Civ. Proc., § 373,
subd. (a).) The usual practice is to submit
an ex parte application when filing the
complaint. However, since the time for
filing the application is not jurisdictional,
appointment after commencement of the
action cures the defect. It is possible that
a parent may appear at mediation to rep-
resent the minor without having first
been formally appointed as guardian ad
litem. This presents a risk that a court
may later refuse the appointment due to
a perceived conflict of interest or determi-
nation of improper motives. If there is
such a problem, the settlement process
may be complicated or delayed, but an
alternate guardian ad litem will be
appointed. 

I mediated a case in which a woman
was seriously injured when she was
crushed by a wooden structure. Her hus-
band had been in the truck, witnessed
the incident and had his own claim. The
couple were jointly represented by coun-
sel. After several hours of mediation,
their cases were close to resolving. I then
discovered that two grandchildren had
been in the truck and witnessed the acci-
dent, though neither had pursued any
injury claim. Although they were minors
and had years to bring lawsuits, the
defense attorney legitimately refused to
settle the named plaintiffs’ claims unless
the grandchildren’s possible claims were
likewise resolved. I requested that the
grandparents contact the minor chil-
dren’s parents to discuss the problem.
The defense agreed to pay the children
nominal sums, we obtained a fax signa-
ture of one parent on a memorandum of
understanding and the case resolved
without pre-appointment of a guardian
ad litem. 

Another potential participant at
mediation of a minor’s claim is a struc-
tured settlement representative. Most
personal injury cases are settled with
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attorneys and representatives if they
wanted to meet the child. A few defense
counsel did not want to see the child at
all, but the majority were enthusiastic as
long as it was not a lengthy, formal pres-
entation. I assured everyone that I would
bring the boy in myself and that the
interaction would be limited to a quick
introduction and a few questions regard-
ing school and his favorite subjects. 
I returned hand-in-hand with the minor
child, helped him on to the over-sized
conference room chair with his little legs
jutting straight out, resting about half-
way over the seat cushion. Everyone
smiled and one attorney asked the boy
the pre-screened questions. His responses
were sincere and endearing. There was
little doubt that meeting him led to an
expedited and very favorable resolution.

Settlement of a minor’s
personal-injury claim

Probably the most difficult cases 
to resolve at mediation are those of
deceased or severely injured minor plain-
tiffs. This is primarily due to the intense
emotions of parents. In those cases, most
parents believe that there is no monetary
sum that will ever adequately compensate
such losses. For the best chance of resolv-
ing these claims, it is essential that they
are mediated after the deep emotional
wounds have started healing. 

Once a settlement is reached, it is
within the power of a guardian ad litem
to compromise the claim of unascer-
tained, unknown, or unborn persons
(Code Civ. Proc., § 373.5.) To assure
adequacy and fairness to the minor,
compromise is only valid upon the fil-
ing of a petition to approve settlement
of the disputed claim. Notwithstanding,
as in any mediation, settlement terms
should be tentatively reached and 
formally documented by competent
parties.

The petition may request further
orders authorizing and directing that rea-
sonable expenses, costs and attorney’s
fees approved by the court are paid from
the compromise, settlement or judgment
made on behalf of the minor. Payment of
medical or other expenses, including

reimbursement to a parent or guardian,
is authorized by statute (Prob. Code, §
3601, subd. (b).) 

With respect to the balance of the
funds, frequently the court orders that
the balance is deposited in an insured,
interest-bearing account in a California
financial institution (i.e., blocked
account) until the minor reaches 18
years of age. For larger residual sums,
an alternative is to have the balance
invested in a single-premium deferred
annuity (i.e., structured settlement),
under conditions which the court deter-
mines are in the best interests of the
minor and subject to withdrawal only
with court approval. 

The court may also make other
orders for the balance of the settlement
proceeds. These include management by
an appointed guardian, creation of a spe-
cial needs trust (Prob. Code, § 3604),
payment of all or part of smaller sums in
the minor’s best interests (Id., § 361,
subd. (d) under $20,000) or to the
minor’s parent (Id., § 361, subd. 
(e) under $5,000) and, under specific 
circumstances, to the county treasurer
(Id., § 3611, subd. (h).)

The venue for filing the petition is
the same court in which a lawsuit is filed.
(Code Civ. Proc., § 372.) If no lawsuit has
been filed, the petition may be filed in
the county where the minor resides or
where the venue of the lawsuit would be
proper. (Prob. Code, § 3500, subd. (b).) 

The minor and the person compro-
mising the claim on his or her behalf
must attend the hearing unless the court,
for good cause, dispenses with a personal
appearance. (Cal. Rules of Ct., rule
7.952(a).) Good cause may be found if
the judge believes that, based upon the
medical evidence and other factors,
appearance of the minor child is unnec-
essary. However, it is best for the injured
minor and the child’s parents to attend
the hearing so the judge can meet the
minor to ask questions about the child’s
injuries, current medical condition and
to satisfy the judge about the adequacy 
of the settlement amount. 

Once the money or other property
has been paid or delivered, the guardian

ad litem may execute a full release and
satisfaction. If all or part of money is to
be deposited in an insured account in a
California financial institution or in a 
single-premium deferred annuity, the
release and satisfaction is not effective 
for any purpose until all funds have been
deposited as directed by the court’s
order. 

Conclusion 

Minor children may be compensated
to the same extent as adults for injuries
caused by the conduct of others.
However, the child’s age and inexperi-
ence adds unique complexities to these
cases to assure that the child receives fair
compensation, the money is wisely invest-
ed and that the child has limited access
to the funds until the child reaches
majority. Under most circumstances,
these complexities may be successfully
addressed at mediation through the use
of a skilled mediator, the guiding hand
of an understanding attorney, and com-
mencement at the appropriate time when
medical issues and family emotions have
stabilized. Then, with court formalization
as protection, all parties may be assured
that the best interests of the minor have
been served. 

Cynthia Pasternak is a
veteran mediator with 26
years’ experience in over
3,000 cases. An accom-
plished litigator at
Pasternak & Pasternak,
she mediates full time with
ADR Services, Inc., spe-
cializing in torts, business,

employment, healthcare, civil rights, public
liability and real estate. BA UCLA (cum
laude), JD Loyola Law School (Law Review,
Editor). ADR Top Achiever, Case of the Year
(twice), Mediation Week Honoree, USDC
ADR Advisory Board. Beverly Hills Bar Assn
Past President, MENSA lifetime member,
Super Lawyer (9 times), MetNews Person of
the Year.
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BY LAURA F. SEDRISH

We have all heard the stories of
defense attorneys being ill prepared at 
mediation and having no intention
and/or authority to settle, which is a
waste of time, money and effort for
everyone. Often this happens when the
plaintiff ’s lawyer has not had a substan-
tive conversation with the defense attor-
ney before the mediation about the mer-
its of the case, the defense’s position,
and that they will have authority to settle
– for real value – at the mediation.
Without this the mediation will certainly
be a bust – and a huge frustration for
the client, who may start thinking that
you are not prepared and have not been
working diligently on their case.

I do my best to avoid these situa-
tions, not only for fear of a potential 
malpractice claim but because we are 
the ones singly tasked with helping the
client. If we fail them, they have nowhere
to go (except to another lawyer, who will
likely not be our biggest advocates when
they settle the case). 

When I get a new case, my staff 
and I prepare the case so as to best 
position it for trial, which is the key to
getting top dollar at mediation. One of
my favorite tenets is, “prepare for trial;
you will settle it.”

If you do not prepare for and set the
case up for trial, you will never be able to
settle it for good value. If you do nothing
and think you will settle it at mediation,
you will never settle it and you will be
under-prepared for trial.

Preliminary intake of the file

When you get a new case, draft a
short summary of the case, and then
compile a list of all the things that are
outstanding on the file, recording all

deadlines, medical records and bills you
do not have, evidence that you need
(e.g., a copy of the police report), and
upcoming court appearances (if already
in litigation). This will help you put an
overall strategy together regarding the
case, like what depositions you need to
notice and what written discovery you
need to send.  Sometimes it will be
appropriate to look at the jury instruc-
tions that are applicable to the case to
help you put together a framework for
what you ultimately need to prove. If
there are medical records or bills that are
incomplete, make a list of them and get
them ordered right away. Ensure that you
have the loss of earnings history in the
file, e.g., the last five years of W2’s and
pay stubs closest in proximity to the inci-
dent, and ask the client for these docu-
ments at the outset if you do not have
them. 

If you have not already met the
client, set up a face-to-face meeting at the
beginning. In addition to putting a face to
a name, you will learn more about his/her
personal background, medical history, and
present medical complaints, and it gives
you the opportunity to explain the litiga-
tion process and what the client, who is
typically litigation averse and/or unsavvy,
should expect. Encouraging an early per-
sonal relationship will foster a bond with
the client and help develop his/her trust
in you, which is critical to successfully set-
tling the case at mediation. In fact, you
must discuss their expectations regarding
case value before the mediation even takes
place. 

Although you need to stay positive
about their case lest the client feels aban-
doned or not supported, you cannot dis-
cuss only the great aspects of their case
with them, thereby setting unreasonable
expectations of case value. I manage

their expectations by selectively dis-
cussing the vulnerabilities and shortcom-
ings of their case well before mediation. 
I inform them of the pros and cons of
settling, and always make it clear that
they are in control of the process.
Settling is their sole and final decision,
based on all known factors and the over-
all risk assessment, which has been made
clear to them – starting well before the
date of the mediation.

Doing a thorough preliminary intake
and developing this personal relationship
is so important because you need to
know your client, what the case is about,
what has been done, and what needs to
be done, in order to resolve it in a timely
fashion.

Ensure the client is following
up with medical treatment

If the client needs additional med-
ical care and you are in a position to
assist them with this, do this without
delay. Any gaps in medical treatment are
used heavily against plaintiffs, so it is
critical to help the client figure out the
best way to procure treatment, if neces-
sary, and encourage your client to set up
follow-up appointments with treaters.

I typically suggest they follow up
with the doctors they would normally
have gone to had there been no potential
claim; however, if that person has no
insurance or no regular provider, assist
them in finding the appropriate care on
lien. My recommendation is you offer
several choices and have the client ulti-
mately choose the medical provider, to
best deter the defense argument of attor-
ney-driven medical care; also have the
client arrange for the appointments
themselves, if at all possible. 

Plaintiffs who have credible, consis-
tent treatment throughout the litigation,
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check to see if the defendant’s discovery
responses were timely received. Any delay
regarding any of these things can delay
the timely resolution of your case. The
defense has no real incentive to move the
case forward; they simply have to react.
The failure by plaintiff ’s counsel to fol-
low-through on any step benefits the
defense. Defense will delay and delay if
left to their own devices. It is your job to
drive the case forward. 

Consider an aggressive litigation
strategy 

Plaintiffs’ attorneys would like to save
costs whenever possible. However, you
need to ensure you have applied enough
pressure on the defense. File the com-
plaint, send out discovery promptly, and
file motions to compel and other disposi-
tive motions. Take all the key witness depo-
sitions before the mediation, as you would
if preparing for trial. You need to make
sure that if there are any depositions that
might need to be taken to lock in liability
or damages (or, on the contrary, assist your
client in reducing his/her expectations as
to the merits/value of his/her case), those
are completed before the mediation.
Without these key witnesses, the defendant
may not have enough information to sell
their case to their carrier and get authority
for top dollar. 

In addition, although I do not
engage in nonsensical discovery disputes,
I routinely file motions to compel written
discovery. If the defendant does not pro-
vide a substantive unqualified admission
and includes improper objections to a
request for admission, for example, or
fails to provide responsive documents
(like withholding scene photos from 
the day of the incident or surveillance
video), I routinely file motions to compel,
requesting sanctions. Filing these
motions and staying ahead of the defen-
dant applies pressure on them to settle
the case. Filing these motions shows that
the plaintiff is serious and will not back
down. I also often file motions to compel
right before the mediation, so there is
some pressure on the defense attorney to
settle the case so they do not have to do
more work on the file.

Also consider filing motions for
summary adjudication on seminal issues
before the defendant files their own
motion for summary adjudication/judg-
ment. I have settled several cases simply
by filing such a motion preemptively,
predicting the defendant will be filing
the contra motion we will be opposing.
Having two opposing motions on file
on the same issue applies pressure on
the defendant, making it less likely 
the judge will grant their motion, 
and drives the case to a productive
mediation. 

Communicate with the defense  

As soon as you understand a case well
enough to discuss it, call the defense attor-
ney. Ask them what they need to evaluate
the case (and in your mind, expedite set-
tlement). Devise a discovery plan mutually
beneficial to the both of you. Your aggres-
siveness and attention to the case will drive
the case forward and encourage that per-
son to take interest in the case. If there is a
case management conference (CMC) set
for the case, make sure you speak with the
defense attorney prior to the CMC, as
required by the Code, or at the very least,
appear personally and meet that person
after the CMC and make a personal intro-
duction. If you personally appear, you will
have the opportunity to discuss aspects of
the case, what is needed to be done, and
whatever outstanding issues are of interest

to the defendant and they feel are neces-
sary to be addressed to bring prompt reso-
lution to the case (you may also introduce
mediation at that time, if appropriate). 
I utilize the CMC as a way to move the
case forward to resolution, and I try to per-
sonally appear whenever possible. Defense
attorneys are not our enemies. With appro-
priate attention, defense attorneys are our best
allies in moving the case to prompt resolution
for our clients.

In addition, have discussions regard-
ing your evaluation of case value with the
defense attorney before the mediation. 
You should try to confirm that whoever has
proper authority will actually be available
and/or attend the mediation personally
(e.g., the excess carrier, the adjuster, 
etc.). Before the mediation, I always dis-
cuss what I think the case is worth from my 
perspective – so the defense is not blind-
sided at the mediation and is prepared for
the plaintiff ’s demand. Set expectations so
the defense attorney knows where you are
going before you get to the mediation. Do
not demand an unreasonably high number
– you are going to lose credibility and you
will curtail defense’s willingness to settle 
for reasonable value – or give inconsistent
demands. I usually feel the defense out
prior to mediation, suggest where I will be
going as far as numbers, and take their tem-
perature to better assess what I might need
to do in order to obtain the value I want in
the case. 
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instead of a rushed, last-minute appoint-
ment (with perhaps a surgical recommen-
dation) merely a day or two before a
mediation, will more likely be able to
resolve their cases at a mediation for
value. Prepare for trial – settle it at 
mediation.

Develop an action plan for
experts

When you first get the file, think
about what experts you might need later
on, e.g., an accident reconstructionist,
vocational rehabilitation expert, life care
planner, and/or economist. Obviously,
some experts will not need to be deter-
mined until the case gets further along,
or after the initial designation exchange
(such as a biomechanical expert – I do
not like spending money on that person
unless I have to). Make sure that the
experts you know you will need are hired
early, to ensure the defendant does not
get to them first. For example, some
defense firms are now routinely hiring
the experts my firm typically uses, once
they see our firm’s name on the file.
They cannot do this if we get to the
expert first.

File the complaint and send out
written discovery as soon as
possible 

Higher value cases that typically go to
mediation will likely not be settled pre-liti-
gation. Therefore, you must file the com-
plaint (with a statement of damages) as
soon as possible and get litigation under-
way. The rules allow plaintiffs to initiate
discovery before the defendant actually
responds to the complaint, but my experi-
ence is that it is ideal for a defense attorney
to be first assigned to your case and the
defendant answers or otherwise responds
before initiating aggressive discovery. If the
defendant does not timely answer but has
been properly served with the complaint
and statement of damages, then initiate the
default procedure without delay. However,
assuming there is a response, do not wait to
serve your initial sets of discovery. I have all
written discovery drafted and ready to go,
so as soon as we know who to send the 
discovery to it gets served without delay.

This drives the case forward, so the plain-
tiff has sufficient information to apply pres-
sure on the defendant early (or, to the con-
trary, educates the plaintiff early as to the
weaknesses of his/her case), to push the
case towards resolution. Without sufficient
information, the case cannot be resolved
for top dollar at mediation.

Provide meaningful discovery
responses

Produce everything defense will
need to evaluate your case. Do not riddle
your client’s discovery responses with
boilerplate or frivolous objections. Do
not engage in non-productive discovery
disputes, which only serve to antagonize
the defense attorney, and delay the
progress of your case and eventually a
fruitful outcome. Defense needs and is
entitled to complete discovery responses
with all pertinent information included.
Produce all medical records, reports, 
and bills. Produce all lien information.
Produce all loss of earnings records.
Produce all photographs and all other
documents that will increase the value of
your case. I am baffled anytime I hear a
defense attorney is forced to file a
motion to compel simple discovery to
which they are clearly entitled and need
to evaluate their case. Motions to compel
uncontroversial discovery responses
should never be necessary. Produce any
and all documents they may need to
evaluate your case with respect to special
and general damages. Do not withhold
documents, thinking there will be an
“aha” moment at the mediation if the
documents are exchanged then. The time
to produce documents relevant to any aspect 
of damages is well before the mediation takes
place. Without this information, the
defense will be unable to set a mediation,
let alone obtain settlement authority for
a number that is fair for your client. 

This means if there is a life-care plan
or economist report – give it to them
before the expert designation. If there
are expert and/or medical reports that
you feel might help them with the valua-
tion of the case – give it to them now.
Offer a key expert’s deposition before
you have to per the Civil Code of

California. Anything that will increase
the value of your case – e.g., future med-
ical treatment recommendations, loss of
earnings analyses, etc. – should be pro-
vided to the defense well in advance of
the mediation so they can incorporate
these values in their memo to their 
carrier to obtain adequate settlement
authority in advance of the mediation.
Settlement authority is often decided by
committee and/or regional/group super-
visor consent at scheduled, designated
meetings before a mediation. Seldom will
the defense be able to obtain a significant
deviation from the pre-allocated settle-
ment authority at the mediation itself,
which is why you want to ensure the
defense has all the important informa-
tion well in advance of the mediation so
they can provide this information to their
carrier for evaluation.

Offer plaintiff’s deposition
and defense medical exam

Offer the plaintiff for deposition the
earliest defense will take it; offer that your
client will submit to a medical examina-
tion. I often offer to shorten time for the
medical examination so the defense has
all the information they need to evaluate
the case as soon as possible, to perhaps fit
in a cancellation slot without having to
wait on a doctor’s already booked sched-
ule. The sooner the defense has your
client’s deposition, medical examination,
and all meaningful responses to discovery,
and the sooner the required depositions
have been taken, the sooner your case is
ready for mediation.

Stay informed regarding the
progress of the case

Go through your case list on a week-
ly basis, and literally educate yourself as
to status. For example, stay informed as
to: how is the client feeling, where he/she
is treating, continue to follow/assist with
medical care, ascertain whether the
defendant’s and/or other required key
witness’ deposition(s) has been actually
set as requested, confirm that the plain-
tiff ’s deposition has been set and com-
pleted, confirm that the defense medical
examination has been completed, and
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Ramos v. Brenntag Specialties,
Inc. (2016)

__ Cal.4th __ (Cal. Supreme)
Who needs to know about this case?

Lawyers litigating product-liability cases
Why it’s important: Narrows the

availability of the component parts doc-
trine, finding that the defense does not
apply when the product supplied has not
been incorporated into a different fin-
ished or end product, but has instead
caused injury when used in the manner
intended by the supplier. Disapproves
Maxton v. Western States Metals (2012) 203
Cal.App.4th 81 (Maxton).

Synopsis: Plaintiff Ramos worked as
mold maker and machine operator for
Supreme Castings, which manufactured
metal parts through a foundry and fabri-
cation process. His complaint alleged
that Ramos worked “with and around”
metals, plaster, and minerals supplied to
Supreme Castings by various suppliers,
which were named as defendants. One
group of defendants (the metal suppli-
ers) supplied metal products that were
melted in furnaces to form metal cast-
ings. Another group of defendants (mold
material suppliers) supplied plaster,
sand, and stone products used for mak-
ing molds for the casting process. Ramos
alleged that he developed interstitial
pulmonary fibrosis as the result of his
exposure to, among other factors, fumes

from the molten metal and dust from
the plaster, sand, limestone, and marble. 

Relying on Maxton, the trial court sus-
tained the defendants’ demurrer without
leave to amend, finding that Ramos’s
claims were barred by the component
parts doctrine. The Court of Appeal
reversed, disagreeing with Maxton. 
The Supreme Court affirmed. 

The component parts doctrine
applies (1) when a supplier provides a
component or raw material that is not
itself defective (by virtue of a manufactur-
ing, design, or warning defect), (2) the
component or raw material is changed or
transformed when incorporated through
the manufacturing process into a differ-
ent finished or end product, and (3) an
end user of the finished product is

Appellate Reports
Ramos v. Brenntag Specialties, Inc. narrows the
availability of the component parts doctrine in
products-liability cases

Give the defense everything it
needs to evaluate the case

Do not set an early mediation that is
premature. Before a mediation, like a
trial, the plaintiff must have had his/her
deposition taken, the defendant’s depo-
sition and key witness depositions must
have been taken as necessary, and the
appropriate defense medical examina-
tion must have been completed. Ensure
that defense has all medical reports, all
necessary loss of earnings information,
and all the information they need – at least
two weeks before mediation – the earlier the
better. 

Remember: The defense must have
all the information so they can speak to
their clients/insurance adjusters and

obtain the proper authority before the
mediation. If they do not have the infor-
mation they need at least two weeks
before the mediation, they will not have
the time to educate their carrier, write
their report, and get the proper mone-
tary authority to settle your case for full
value (or what you believe to be full
value). 

I also always call the defense attor-
ney or email them and ask them if there
is anything else I can give them to help
them value my case, resolve any ques-
tions they may have, or make the media-
tion more successful. I want to ensure
they have absolutely everything they
need to evaluate my case to its fullest
value, and if they do not have something,
at least I know in advance. 

If the defendant does not have this
information before mediation, the case
will not settle for top value, let alone set-
tle at all, and you will be ill-prepared for
trial. This one-on-one communication
also allows me to develop more of a per-
sonal relationship with the defense, and
not an adversarial one. At the end of the
day, both sides are looking to resolve
their cases and lighten their workload. 
A good working relationship with the
defense attorney furthers this mutual
goal. Professional courtesy goes a long
way in establishing long-term good rela-
tionships with defense attorneys, who are
most certainly going to see you again on
a different, future case. 

Conclusion

Know your case and your client well
from the start; provide meaningful dis-
covery responses and produce without
delay everything relevant to damages and
liability; produce your client for deposi-
tion and his/her medical examination
early on; keep tabs on the case every step
of the way, including tracking your
client’s medical care; hire the right
experts from the outset and pursue an
aggressive litigation strategy. By prepar-
ing your case for trial, you will likely set-
tle it at mediation.

Laura F. Sedrish is
a Senior Attorney at
AlderLaw, PC, in Century
City and has won nine-
figures in settlements and
verdicts since joining the
firm in 2010. Ms. Sedrish
was named one of the 
“Top 50 Women Lawyers”
in 2016 by Super Lawyers, and is rated a
Super Lawyer of Southern California. She
devotes her free time to educating and promot-
ing women in the law and currently serves 
on the Board of Governors of CAALA and is
a member of CAOC and AAJ. She obtained
her J.D. from UCLA Law School after 
earning her B.S. at Duke University. 
lsedrish@alderlaw.com.
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allegedly injured by a defect in the fin-
ished product. Under these circum-
stances, the component parts doctrine
provides protection to the supplier of the
component or raw material, subjecting
that entity to liability for harm caused by
a product into which the component has
been integrated only if the supplier (1)
substantially participates in the integra-
tion of the component into the design of
the product; and (2) the integration of
the component causes the product to be
defective; and (3) the defect in the prod-
uct causes the harm.

The rationale for the component parts
doctrine, as articulated in the Restatement
Third of Torts, section 5, is that, “it would be
unjust and inefficient to impose liability sole-
ly on the ground that the manufacturer of
the integrated product utilizes the compo-
nent in a manner that renders the integrat-
ed product defective. Imposing liability
would require the component seller to scru-
tinize another’s product which the compo-
nent seller has no role in developing. This
would require the component seller to devel-
op sufficient sophistication to review the
decisions of the business entity that is
already charged with responsibility for the
integrated product.”

The component parts doctrine is
not applicable in the circumstances
alleged by Ramos. Here, Ramos’s injury
was not caused by a finished product
into which the materials supplied by
defendants had been transformed and
integrated, and thus the explanation
and considerations set forth in com-
ment a to section 5 of the Restatement
Third of Torts are not applicable.
Instead, the injury was allegedly caused
directly by the materials themselves
when used in a manner intended by 
the suppliers. 

Scott v. Yoho (2016)
__ Cal.App.4th __ (2d Dist., Div. 5)

Who needs to know about this
case? Lawyers who handle medical-
malpractice cases; lawyers litigating the
enforceability of state laws regulating
arbitration clauses.

Why it’s important: Holds that the
Federal Arbitration Act preempts the 30-
day rescission right for arbitration claus-
es in healthcare-provider contracts man-
dated by Code Civ. Proc., § 1295, subd.
(c), where the doctor can make the (min-
imal) showing that the contract involves
interstate commerce.

Synopsis: Decedent, Kenisha Parker,
died after undergoing liposuction per-
formed by Dr. Robert Yoho. Her family
sued Yoho for wrongful death. Yoho
moved to compel arbitration. The trial
court refused to enforce the arbitration
agreement, finding that it lacked a 30-
day rescission provision required by sec-
tion 1295, subd. (c) of Code of Civil
Procedure. Reversed. 

First, the court held that the Federal
Arbitration Act applied because the con-
tract between the decedent and Dr. Yoho
involved interstate commerce, even
though the procedure was performed in
California. Dr. Yoho made a showing
that 20 percent of the medical supplies
he used were shipped from out of state;
he communicated with out-of-state
patients by phone, mail and email; his
practice contracts with various out-of-
state companies, including insurers, and
suppliers. This was sufficient to create a
nexus with interstate commerce suffi-
cient to trigger application of the
Federal Arbitration Act. 

Second, the U.S. Supreme Court’s
decisions construing the Federal
Arbitration Act make clear that “States
may regulate contracts, including arbi-
tration clauses, under general contract
law principles and they may invalidate
an arbitration clause ‘upon such grounds
as exist at law or in equity for the revoca-
tion of any contract.’ 9 U.S.C. § 2. What
States may not do is decide that a con-
tract is fair enough to enforce all its
basic terms (price, service, credit), but
not fair enough to enforce its arbitration
clause. The [Federal Arbitration] Act
makes any such state policy unlawful, for
that kind of policy would place arbitration
clauses on an unequal ‘footing,’ directly
contrary to the [Federal Arbitration]
Act’s language and Congress’ intent.” 

In Doctor’s Associates, Inc. v. Casarotto
(1996) 517 U.S. 681, 686-687, the high
court made it clear that, “A state-law
principle that takes its meaning precisely
from the fact that a contract to arbitrate
is at issue does not comport with [the
Federal Arbitration Act].” 

The 30-day rescission period in sec-
tion 1295, subd. (c) does not apply to
California contracts generally. California’s
general rescission statutes, Civil Code sec-
tions 1689 through 1695.17, provide no
automatic 30-day right to rescind a con-
tract after performance by the other side.
Here, the rescission right only exists in
the context of the provision of arbitration
of medical care disputes. “Because the 30-
day rescission period applies only in the
context of arbitration of medical care dis-
putes, it is preempted by the Federal
Arbitration Act.”

Short(er) takes:

Kaiser Health Plan, single-enterprise
theory; vicarious liability. Gopal v. Kaiser
Foundation Health Plan (2016) __
Cal.App.4th __ (2d Dist., Div. 1.) 

Ms. Gopal, who was not a Kaiser
insured, was admitted to a Kaiser
Hospital emergency room, and then
transferred to a different hospital, 
where she died. Her family sued Kaiser
Foundation Health Plan, Kaiser
Hospitals, and the Southern California
Permanente Medical Group, alleging that
the defendants treated her differently
than they would have if she had been a
Kaiser member, and that this different
treatment caused her death. Plaintiffs
argued that all three Kaiser entities were
engaged in a single enterprise, and
hence could each be held liable. 

The Court of Appeal rejected this
view. Joint-enterprise liability generally
requires that two conditions be met: (1) 
a unity of interest and ownership so that
separate corporate personalities are
merged; and (2) an inequitable result if
the acts in question are treated as those of
a single corporation. The court held that
the second prong was not satisfied here.
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There was no inequity in requiring the
plaintiffs to pursue their claims against
the hospital and medical group, as
opposed to the health plan. The fact that
the claims against the hospital and med-
ical group would be subject to MICRA
was not an inequity; it is the result of a
deliberate legislative determination. 

Premises liability; existence of duty
of care: Vasilenko v. Grace Family Church
(2016) __ Cal.App.4th __ (3d Dist.) 
Grace Family Church (GFC) operated,
configured, and staffed an overflow park-
ing lot, which was across a busy street
from the church. There was no traffic sig-
nal or crosswalk to assist pedestrians walk-
ing from the lot to the church. Vasilenko
was struck by a car while crossing the
street, and sued GFC. The trial court
granted GFC’s motion for summary judg-
ment, finding that GFC owed Vasilenko
no duty of care because it did not own,
possess, or control the street where he 
was injured. Reversed.

The appellate court found that GFC
exposed its invitees to an unreasonable
risk of harm by maintaining its overflow
lot across the street. As a result, it owed
them a duty of care to take steps to 
protect against the risk. As the court
explained, “This is not simply a case
where a business merely provided
instructions about where to park; rather,
this is a case where an entity maintained
and operated a parking lot in a location
that required its invitees to cross a busy
thoroughfare and directed its invitees to
that lot when its main lot was full.” 

Jeffrey I. Ehrlich is the
principal of the Ehrlich
Law Firm, with offices in
Encino and Claremont,
California. He is a cum
laude graduate of the
Harvard Law School, a cer-
tified appellate specialist by
the California Board of

Legal Specialization, and a member of the
CAALA Board of Governors. He is the editor-
in-chief of Advocate magazine and a two-
time recipient of the CAALA Appellate
Attorney of the Year award.
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BY MILES B. COOPER

The lawyer looked over the opposing counsel’s
list of proposed mediators. A couple retired
judges, plaintiffs’ lawyers, and one defense lawyer.
He thought about the case and pondered the list.
All were good but who was best for this case?

Selection criteria

Most cases settle, and most settle in mediation. That means
the mediation day has the same importance, in many ways, as
trial. But for some lawyers, the consideration put in is no more
detailed than finding someone with an open slot that fits every-
one’s schedule. Granted, there are cases where simply putting
warm bodies in the same building works. But that’s often 
immediately before trial, when one side, the other, or both 
suddenly realize the case must settle. Overall, putting in more
selection effort greatly improves the chances for success.

Past experience 

Part of the selection criteria is the potential mediator’s expe-
rience before becoming a mediator. Former defense lawyers have
purchase with adjusters. They understand the layers and how
decisions get made. It may seem counterintuitive, but many
reformed defense lawyers dislike insurance companies. Years of
billing audits and ignored recommendations can do that. But
defense lawyers’ valuations tend to be conservative.

Plaintiffs’ lawyers tend to communicate well with plaintiffs.
They can be helpful second opinions with clients who are not
properly analyzing risk. They usually have their heart in the right
place. But plaintiffs’ lawyers’ egos (“I subconsciously don’t want
you doing better than I did on a similar case,”) or unintentionally
overcompensating in defendant’s favor can pose a problem.

Judges, like military officers who become politicians, some-
times fall into robe-wearing, do-it-my-way styles. But the judicial
imprimatur (“In my experience, this particular evidentiary issue
would favor the plaintiff…”) can be useful when procedural
uncertainties muddy decision making.

Mediators reading this are likely saying, “That’s not me,” and
feeling slightly insulted. Fair enough – these are broad generaliza-
tions, not specifics.

Personal style

Style means many things. It includes pre- and post-mediation
efforts. Some mediators reach out to the parties before the media-
tion. This is useful. It helps to identify obstacles and make sure
the right people will be in the room. Some mediators prod the
parties regularly after mediation. Other mediators are “single
serving” mediators – there for the day, not before or after. Single
serving mediators can do good work. But settlement outcomes
improve with those who apply pressure before and after the 
mediation.

Style also includes personality. At a recent mediation, the
mediator was brash (my word) or brusque (another lawyer’s). 

In that case, though, the forceful personality proved useful, help-
ing settle the case. It would have been explosive with a sensitive
client, however. 

Finally, style includes mediation method. Does the mediator
require joint sessions? Does the mediator process, attempting to
grok in fullness, or go straight to Turkish bazaar? Is the mediator
rigid or open to input on the method employed? These all factor
in to whether a mediator may succeed on a particular case.

Location, location, location

The mediation facility options should not be overlooked.
Mediations at high-end facilities may help communicate exposure
perceptions. Physical plant – the space itself – should be consid-
ered. Your client is emotional, or cannot hold a poker face? Avoid
glass conference rooms without blinds. Is the defense firm hosting
the event? Everyone within a block radius (and most assuredly on
the elevators) is a potential defense spy.

Try them and you may, I say

My preferred selection method is to suggest that the oppos-
ing side provide five names trusted by the adjuster. The names
provided can help one understand how the other side sees the
case. The other side is also more likely to listen to the mediator’s
opinion if they have suggested the mediator. 

One risk this presents is the unknown mediator. The time,
effort, and cost to mediate tend to favor known quantities. One
knows what one is getting when there is a past history. In the last
year, however, unknown mediators led two of the best mediations
we participated in. We did vet the names with colleagues but were
willing to try something new. Change can be good.

Trust your feelings

Sometimes, the desire to make things work causes us to
ignore our inner voice, which whispers, “that’s not going to
work.” Trust the voice. If the choice does not feel right, pick
someone else. Getting everyone together and focused is a big
deal. Don’t waste the opportunity if your instincts are telling you
something about it is not going to work.

Outro

Back to our lawyer and the proposed mediators. The 
lawyer considered the individuals involved and the client’s 
particular needs in the case. One mediator on the list fit the bill.
Fortunately, there was a day in the near future that fit everyone’s
schedule. Cautiously optimistic, the lawyer continued to prepare
for war while hoping for peace.

Miles B. Cooper is a partner at Emison Hullverson LLP. 
He represents people with personal injury and wrongful death cases. 
In addition to litigating his own cases, he associates in as trial counsel
and consults on trial matters. He has served as lead counsel, co-counsel,
second seat, and schlepper over his career, and is a member of the
American Board of Trial Advocates. Cooper’s interests beyond litigation
include trial presentation technologies and bicycling (although not at 
the same time). 
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(800) 262-7576
www.scarlettlawgroup.com
536 Pacific Avenue
San Francisco, CA 94133

Randall H. Scarlett, Esq.

Where you refer catastrophic cases may be the
single most important decision you make for your client.
Whether it’s cases involving traumatic brain injury, spinal-cord injury
or other catastrophic personal injury and wrongful-death cases,
the Scarlett Law Group will ensure results above and beyond
those that can be obtained by other firms.

We are pleased to pay referral fees
in accordance with State Bar rules.

49.1 million — Traumatic brain injury caused by cross centerline
big-rig trucking collision

22.8 million — Traumatic brain injury caused by tour bus collision
with pedestrian

26 million — Permanent brain injury caused by failure to diagnose
H-Flu meningitis

18.6 million — Wrongful death, multiple impact, road defect

13 million — Permanent brain injury caused by failure to diagnose meningitis
in a year-old child

11 million — Traumatic brain injury caused by dangerous roadway
and light rail vehicle collision with pedestrian

10.6 million — Traumatic brain injury caused by collision
with farm machinery.
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