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When religion gets in the way
of health care
Health Care Sharing Ministries still exist owing
to a religious exemption in Obamacare, but when
it is time to pay claims, they swear they are not insurers
BY DAVID LILIENSTEIN
AND JESSICA CHO
You don’t need to be an expert in
health insurance law to be familiar with
“Hobby Lobby,” the 2014 Supreme Court
decision (5-4) upholding the sanctity of
religious beliefs of owners of “closelyheld” corporations.1
That decision carved out an exemption to the contraception mandate in the
Affordable Care Act (ACA – otherwise
referred to as “Obamacare). Now, if providing birth control to employees violates
the business owner’s “sincerely held” religious beliefs, withholding such benefits
from employees will not violate ACA
strictures.
Hobby Lobby is not the only religionbased exemption affecting health insurance in the age of Obamacare. Another
one concerns the individual mandate –
the requirement that all individuals
secure health care coverage or risk a
governmental fine. Written into the ACA
is an exemption for those who get health
care coverage from a religiously-based,
Health Care Sharing Ministry – usually
a nonprofit organization offering an
“alternative” to the Anthems, Blue
Crosses and Kaisers of the insurance
marketplace.
But please, don’t call this “alternative insurance.” It’s not.
The sharing in a Health Care
Sharing Ministry
Health Care Sharing Ministries
(HCSMs) have been around for decades.
They were formed in accordance with,
for example, Galatians 6:2 and 2
Corinthians 8:14, wherein Christians are
encouraged to carry each other’s burdens.2 Boasting wholesome Christian

values and bargain-basement premiums,
HCSMs offer what they claim is an alternative to traditional health care coverage. Get
your care, submit your bill, and get reimbursed, the HCSM sales pitch promises.
What’s more, all are welcome to join
a given HCSM, so long as they agree to
abide by certain rules and regulations,
such as being a Christian, living by
“Biblical standards,” attending church
regularly, refraining from using tobacco
or illegal drugs, and refraining from
abusing legal substances such as alcohol.
Many HCSMs rely on local churches to
find potential members.
Members are given a policy that contains information on coverage, including
but not limited to: the claims handling
process, exemptions, and limitations.
Although there are many variations on
organizational structure, this article focuses on those HCSMs that deposit their
members’ monthly premiums directly into
an organizational bank account. From that
account the HCSM reimburses members
for covered medical costs. If these monthly payments are not timely made, a member may be terminated and no longer able
to receive the benefits of the coverage.
When this works – and the happy
testimonials abound – HCSMs are a
benevolent means for offering affordable
health care to like-minded people of
faith. But when it comes to large claims
and for expensive and extensive medical
treatments, the promised protections can
all too often disappear.

into law by President Obama in 2010,
and its individual mandate.
Soon, the exemptions to the individual mandate abounded. One involves
those who enroll in an HCSM, which the
ACA defines as an organization:
(I) which is described in section
501(c)(3) and is exempt from taxation
under section 501(a),
(II) members of which share a common
set of ethical or religious beliefs and
share medical expenses among members in accordance with those beliefs
and without regard to the State in which
a member resides or is employed,
(III) members of which retain membership even after they develop a medical
condition,
(IV) which (or a predecessor of which)
has been in existence at all times since
December 31, 1999, and medical
expenses of its members have been
shared continuously and without interruption since at least December 31,
1999, and
(V) which conducts an annual audit
which is performed by an independent
certified public accounting firm in
accordance with generally accepted
accounting principles and which is
made available to the public upon
request.3
Based on this exemption, HCSMs
began touting themselves as a legal alternative to Obamacare. Membership grew
exponentially, as did the potential for
abuse.

The ACA and the HCSA exemption
to the individual mandate

HCSMs’ attempts to avoid
liability

For years, Health Care Sharing
Ministries represented a quiet, small
niche in the world of health care. Then
came the Affordable Care Act, signed

Although HCSM applicants fill out
applications, answer questions about
their medical history, remit monthly
See HCSM, Page 10
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payments to keep their memberships in
force, and receive multi-page documents
outlining terms and conditions of coverage, HCSMs routinely contend they do
not provide insurance. Some HCSMs
have developed a very specific nomenclature to avoid any semblance of insurance.
For example, policies are classified as
“guidelines.” Premiums are called
“monthly shares” or “monthly gifts.”
Members do not file claims, they have
“needs,” which are communicated
through a “needs processing form.”
Deductibles are referred to as “personal
responsibility.”
Based on this unique vernacular,
HCSMs contend they are not bound by
state insurance laws, they cannot be liable
for breach of an insurance contract, and
they cannot be liable for the remedies
available upon a finding of insurance bad
faith. Some HCSM policies go further
and state that members have no legal
recourse in the event a “need” is not met,
and that despite the monthly payment
obligation, there is no contract for
indemnification, either in fact or
implied. At least one HCSM policy
encountered by the authors contains
language forbidding members from
initiating any legal action whatsoever
in the event of a denied claim.
Some of these conditions will shock
the conscience. For practitioners, the
HCSM agreement raises interesting and
fundamental questions. What defines an
insurance contract? What qualifies as the
business of insurance? Can an entity contract around insurance with written disclaimers?

accepted, a contract of insurance is
established.
The next question is whether HCSMs
are engaged in the business of insurance.
At the heart of this analysis is risk pooling
– the sine qua non of the insurance
industry. Thus, determining whether an
HCSM acts like an insurer requires an
investigation into how it uses its members’ monthly premium payments.
The Supreme Court defines insurance as “an arrangement for transferring
and distributing risk.”6 Essential is the
shifting of risk of loss, subject to contingent or future events, by legally binding
agreement.7 While the assumption of risk
is a key element, it is not the only element of insurance. Three criteria indicate whether a practice is one of insurance: “(1) whether the practice has the
effect of transferring or spreading a policyholder’s risk; (2) whether the practice
is an integral part of the policy relationship between the insurer and the insured;
and (3) whether the practice is limited to
entities within the insurance industry.”8
HCSMs argue they are mere facilitators, therefore the risk stays with the
insured, rather than the HCSM.
However, this argument ignores the fact
that many HCSMs pool monthly payments from insureds, and pay eligible
claims from that pool. This means that
the HCSM controls every component of
the claims handling process, from processing to payment, and determines
which medical conditions are excluded
and what limitations exist on coverage.
As has been famously said, if it walks like
a duck and talks like a duck, it’s a duck!

When is an insurance contract
not an insurance contract?

HCSMs cannot contract around
liability

In the world of insurance, “coverage
[arises] immediately upon completion of
the application and payment of the premium.”4 This is simply common sense:
the insurer makes promises and the
insured pays the premiums, “the one in
consideration for the other, against the
risk of loss.”5 So long as membership in
an HCSM is predicated on completing
an application and paying a monthly fee,
once the document and the payment are

In California:
All contracts which have for their
object, directly or indirectly, to exempt
any one from responsibility for this
own fraud, or willful injury to the person or property of another, or violation
of law, whether willful or negligent, are
against the policy of the law.9
While courts have allowed some
contractual limitations over the scope of
remedies, an “unqualified prohibition

10
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against the recovery of damages” rises to
the level of exemption of violation of
law.10
When it comes to areas of public
interest, such as health care, such unqualified prohibitions are strongly disfavored.
In Health Net of California, Inc. v.
Department of Health Services, a commercial
prepaid health plan provider fought a
contract limitation that exculpated the
defendant from liability for violation of
statutory law. The court held that the
exculpation clause was part of a transaction that provided managed health care,
which impacts public interest because such
clauses deter participation in health care.11
A long history of decisions firmly
establish the principle that insurance
contracts are “characterized by elements
of adhesion, public interest and fiduciary
responsibility.”12 The use of blanket prohibitions on lawsuits in such adhesion
contracts cannot withstand court scrutiny.
In response, HCSMs pivot and cite to
their ACA exemption, and special terminology, as proof they cannot be liable for
alleged misconduct. Since members are
merely submitting voluntary gifts, there is
no contract at all, just pure charity. So
much for the HCSM claims that they
simply offer an economical health care
alternative to conventional health insurance.
To accept an HCSM’s self-definition
is like comparing a member’s participation in the program to one who throws a
dollar into the Salvation Army tin. This is
not what HCSMs are marketing and selling to the public.

Our professional team
of trial lawyers
has decades of experience
representing clients in these
areas of practice:
INSURANCE BAD FAITH
MEDICAL MALPRACTICE
CIVIL RIGHTS
CATASTROPHIC PERSONAL INJURY

Treatment of HCSMs by other
states
Amazingly, there is a dearth of
California case-law related to HealthCare Sharing Ministries. Fortunately,
other state decisions provide some
guidance.
For example, the court in Rowden v.
American Evangelical Association granted
the plaintiff ’s summary judgment
motion, holding that that HCSM was
engaged in the business of insurance and
a valid contract was formed between the
See HCSM, Page 12
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HCSM, continued from Page 10

HCSM and the plaintiff.13 The court was
not persuaded by the many disclaimers
used by the HCSM: that monthly premiums are voluntary gifts, and that it was
not selling insurance but merely offered
an alternative to insurance. The court
noted that “[w]hat is said by a putative
insurer as to whether it is transacting
insurance is irrelevant.14 In holding the
HCSM was engaging in the business of
insurance, the court noted that the
HCSM: (1) offered different insurance
plans with different benefit packages at
different premium rates, (2) applied specific conditions for payment including
preexisting condition exclusions, and
(3) pooled funds.15
In Bosch v. Christian Care Medi-Share,
the HCSM contended there is no shifting
of risk because the risk stays with the
members and the HCSM is merely facilitating the process.16 The court disagreed.
It pointed out that all insurance companies could make that same argument, and
that regardless of the proffered insurance
disclaimers, the commitment contract was
insurance as a matter of law, and there was
a contract formed between the parties.17
In reaching its decision, that court
was persuaded by the fact that the
HCSM: (1) had created multiple healthcare plans with different deductibles and
co-pays, (2) had information on medical
needs that are excluded from the plan,
(3) received and processed applications,

12
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(4) informed members of the approval or
denial, (5) calculated monthly shares
which include administrative costs,
(5) sent monthly statements to members
requesting payment, (6) collected monthly payments at its processing center,
(7) received and processed insurance
claims sent by medical providers, or by
the members themselves who had
obtained proper insurance forms, and
(8) had the sole and final responsibility
of determining which medical claims
were eligible for payment.18
The Kentucky state supreme court in
Commonwealth v. Reinhold reversed its
lower court, which incorrectly held that
the program did not shift risk because
each individual member remained personally liable for paying his own medical
bills.19 The HCSM stated that members
were obligated “to pay their monthly
share by the first of the month because
their fellow believers in Christ rely upon
that payment to satisfy their medical
needs . . . [i]n return for paying the
monthly share, [HCSM] members remain
eligible to receive payment for their
medical needs through the program.”20
The court stated “[t]his process
clearly shifts the risk of payment for
medical expenses from the individual
member to the pool of sub-accounts from
which his expenses will be paid. Thus,
regardless of how the [HCSM] defines
itself or what disclaimers it includes in its

literature, in the final analysis, there is a
shifting of risk.”21
The dissenting judge in Reinhold
even admitted that the defendant’s
“extraordinary control” over the funds
and its decision making abilities “tend to
lean toward finding that it is in the business of insurance.”22 The dissent also
acknowledged that if the ministry pooled
subscribers’ funds into one pool, its “contract is in fact definitional insurance.”23
Consumer protection demands
stronger regulation of HCSMs
Despite all of the above analyses, in
much the same way that the Hobby Lobby
plaintiffs won an exemption from certain
Affordable Care Act rules, in some states
Health Care Sharing Ministries have succeeded in legislating an end-around to
the insurance codes.
These are known as the safe-harbor
exemptions, and they act to insulate
HCSMs from application of the state’s
insurance laws. California, Nevada, and
Oregon have no safe-harbor laws on the
books. Many other states do.24
HCSMs often rely on the safe-harbor
legislation not just to avoid application of
an insurance code, but to avoid all liability. Armed with a safe-harbor exemption,
they administer health care coverage with
seeming impunity. And given the explosion of HCSMs under the ACA, and
resulting increase in premium dollars
being pumped into the system, “under
the guise of religion, many [consumers]
have been defrauded.”25
This has created a regulatory
vacuum. Without the oversight of
Departments of Insurance, what is the
proper entity to scrutinize HCSMs and
their business practices? Clearly the government cannot close its eyes to its duty
to safeguard the significant public policy
of protecting consumers from industries
rife with opportunity for fraud and mismanagement.26 That an HCSM may
“[clothe] its alternative health care protection plan in spiritual terminology”
does not hide the fact that at its core it
still represents a plan for payment of the
health care needs of its members.27
See HCSM, Page 14
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California, like other states, must consider “adopting legislation to rein in this new brand of health care protection before
it runs wild, stampedes and tramples the rights and reasonable
health care protection” its citizens are entitled to.28
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ERISA as zombie apocalypse
When a long-term disability claim is denied,
the procedural limitations of ERISA litigation
will baffle those seeking recompense
BY REBECCA GREY
The zombie apocalypse starts with a
nice person. Some perfectly good, wellmeaning person sneezes on an airplane
carrying your Aunt Nancy back to
Hoboken (NJ) from an architectural tour
of St. Petersburg. Aunt Nancy, who always
baked you cookies or emailed pictures of
kittens, turns green and angrily bites
Uncle John, who was minding his own
business adding a smoke pellet to his
favorite toy train.
Uncle John loses an ear and a couple of fingers and gets on the subway to
Manhattan. There goes the tri-state area.
Soon, no one is safe, the infection spreads
and even the heroes and protectors we
16
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always assumed would save us have no
power. The zombies take over and insert
themselves into so much of our lives that
the survivors barely remember what life
was like before.
Do I exaggerate?
It’s surprising how many experienced lawyers well-versed in matters of
insurance do not know which law applies
to most employer-sponsored employee
benefits. Consumers of insurance products received through work, and their
lawyers, are often in for a rude awakening when they make a claim for benefits.
Enter the zombie.
There is a misconception that when
you receive health, life or disability

insurance through an employer or
through payroll deductions, you have a
contract with an insurance company with
the panoply of rights and remedies associated with a breach of that contract.
Indeed, in California, insurance consumers theoretically enjoy the benefit
of extensive consumer protections for
insurance coverage.
As most lawyers know, the fancysounding implied covenant of good faith
and fair dealing sets forth a patchwork of
rules which requires insurance companies to treat their insureds fairly. Breach
of the covenant of good faith and fair
dealing, or bad faith, entitles aggrieved
insureds to pursue the full range of
See ERISA, Page 18
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This imposition of tort liability is
with good reason. The purchase of insurance, particularly Long Term Disability
(LTD) insurance, is not like the purchase
of any other marketplace widget.
Insurance companies sell a vital service
which courts have noted is, “quasi-public
in nature.” (Egan v. Mutual of Omaha Ins.
Co., 24 Cal.3d 809, 820.) A purchase of
LTD insurance is for the insurance company’s promise, for a fee, to provide economic protection for the insured’s peace
of mind and “protection against calamity.”
(Id. at 819.) Protection against zombies.
Despite the crucial nature of the
benefit and the potential severity of
harm occasioned by its deprivation,
insurance contracts are usually “adhesive
in nature,” couched in obfuscatory terms
of art in form language dictated entirely
by the insurer. “The availability of tort
remedies in the limited context of an
insurer’s breach of the covenant advances
the social policy of safeguarding an
insured in an inferior bargaining position
who contracts for calamity protection,
not commercial advantage.” (Kransco v.
International Ins. Co. (2000 23 Cal.4th
390.) Courts recognize that for these reasons, contract damages (i.e., mere policy
benefits) are inadequate to compensate
an insured deprived of promised benefits
or to deter the insurer from breaching
the contract in the first place. (See, 20th
Century Ins. Co. v. Sup. Ct. (2001) 90
Cal.App.4th 1247, 1265-1266.)
It is therefore quite distressing when
the insurance consumer learns that the
insurance benefits she receives as a workplace benefit do not enjoy these protections, leaving very little recourse in the
face of even the most outrageous and
damaging coverage denial.
For the most part, benefits received
through work are governed by the
Employee Retirement Income Security
Act of 1974, or ERISA. Employee benefits may include life, health, retirement
benefits and often disability, long term
care, accidental death and disability benefits. Some of these products are voluntary add-ons employees can opt into by
contributing to the premium payment or
See ERISA, Page 20
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they may be entirely employer-paid as
part of a generous benefits package.
ERISA: A lesson in unintended
consequences
ERISA was enacted in 1974 to
reform the private pension industry.
It sought to protect workers who were
promised pension benefits against mismanagement and theft by the employers
entrusted with maintenance of those
retirement pension funds. The law regulated funds related to retirement income,
establishing vesting, funding and disclosure rules along with a means to reinsure
those funds through the Pension Benefit
Guarantee Corporation. Congress’s
intent was narrowly directed at private
pensions, and not at non-pension
employee insurance plans. The law was
enacted to protect employment benefit
plans or funds entrusted to employers to
provide pension benefits for retirees and
their families. ERISA is like your Aunt
Nancy: focused entirely on good outcomes, on helping people.
The statute’s legislative history is
devoted almost exclusively to the regulation of pension and retirement funds.
Somewhat incongruously, however,
ERISA purports to include within its regulatory ambit, employee benefits provided “through the purchase of insurance.”
29 USC § l002(1). Because the legislative
history reveals the target of the statute to
be the funds set aside for retirees, the
inclusion of “insurance” benefits is puzzling. Insurance, unlike pension funds
maintained by an employer or other
fiduciary, is provided through a contract
with an outside company and maintained
through the payment of premiums.
The confusion is compounded by
the express carve out of state insurance
laws from ERISA’s preemptive scope. The
statute expressly permits states to regulate “insurance.” 29 USC § 514 (b)(2)(A)
In other words, state laws “regulating
insurance” are not preempted by ERISA.
ERISA contains a broad preemption
clause over all state laws “relating to”
ERISA employee benefit plans. However,
the competing give and take-away language regarding state insurance law
20
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combined with broad preemption provisions, the toothless federal provisions of
ERISA have preempted a wide swath of
state insurance law protections. The bad
marriage of Congress’s unintentional
overbreadth in including workplace
insurance benefits with the expansive
preemption clause are the sneeze on the
airplane that started this whole mess.
Over the years, ERISA’s preemptive
scope has overridden many state insurance protections. Despite the savings
clause, the Supreme Court held that any
state law which provided a remedy not
expressly included in the paltry remedies
of the ERISA statute was preempted.
(Pilot Life Ins. Co. v. Dedeaux (1987) 481
U.S. 41.) Pilot Life is when Aunt Nancy bit
Uncle John, starting Hoboken’s ruin.
Everything ridiculous imagined
since Adam
It is not hyperbole to say that for
claims governed by ERISA, everything is
not only radically different from a tortious breach of contract and bad-faith
claim, but upside down; from the way
claims are handled, the denial process,
the administrative appeal, the procedural
rules for litigation, and – worst of all –
the lack of meaningful remedies no matter how absurd or harmful the insurance
company conduct.
Despite its laudable, worker-friendly
“Aunt Nancy” inception, ERISA has been
perverted into de facto immunity for dishonest insurance conduct. Now we are
stuck with zombies.
ERISA disability denials begin an
administrative appeal process the insured
is required to exhaust before filing a lawsuit for the denied benefits. While the
requirement to exhaust administrative
appeal remedies is purportedly to
decrease frivolous litigation, promote
consistent treatment of claims, minimize
costs of claims settlements and rely on
so-called administrative expertise, it generally serves the carrier’s interest alone.
First, the administrative appeal is the
one and only opportunity for the policyholder to document her claim. Once the
administrative appeal process is completed, the “administrative record” is generally

considered closed for good, with some
exceptions to be discussed below. This
presents an inevitable trap for the
unwary consumer, lulled into a sense of
informality by the administrative process,
who fails to adequately document every
square inch of her disability claim. If her
administrative appeal is denied, the carrier will claim in the litigation that follows that the court’s review is limited to
the administrative record it created.
The appeal process generally takes
six to twelve months. Remember, the
person appealing the denial is sick or
injured, unable to earn a living, and has
been deprived of what is often her only
income. She must still muster the
resources to meticulously document her
medical condition and the ways in which
it interferes with her ability to perform
her work. Appeals may require the active
participation and support of medical
providers who are resistant to taking on
non-therapeutic tasks like multipage
insurance forms or drafting narrative
explanations regarding their patients’
ability to work in their own or any other
gainful occupation. Doctors are often
misled by insurance carriers regarding
the definition of “total disability” and are
actively encouraged to complete forms
which undermine their own patients’
claims.
This is why administrative appeals
are critical to the pursuit of benefits and
should be done with the help of a lawyer
with a specialty in ERISA. So much for
reducing costs.
Not surprisingly, disabled insureds
drop off at each stage of this cumbersome process, due to exhaustion and
exasperation, confusion and the inability
to find legal assistance. When an LTD
carrier rejects their own insured’s assertion that they are disabled, they are indirectly (and sometimes directly) calling
the claimant a fraud, a faker and a liar.
This can literally drive disabled claimants
crazy. The carriers know this.
If an aggrieved claimant has the
support and ability to pursue a denied
administrative appeal in litigation and
has found a qualified ERISA lawyer to
See ERISA, Page 22
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There is no live testimony, no trial
and no jury. The question of disability is
determined by a district court judge, typically through dispositive cross-motions.
The district court review is generally

help them, the odds remain ever against
them. The procedural limitations of
ERISA litigation will baffle any trial
lawyer. ERISA cases generally permit
little to no discovery.
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limited to the so-called “administrative
record” created by the insurance company during the claims process. What exactly constitutes the administrative record is
the source of continuing litigation and
debate on a case-by-case basis.
To make matters worse, courts have
permitted insurance companies to insert
policy language in group insurance policies unilaterally granting themselves “discretion” to make up or down decisions on
claims. Normally, the district court would
review a denial of benefits under the de
novo standard. However, when a valid
“discretionary clause” is written into the
plan, the district court reviews the decision for an abuse of discretion. The reviewing judge may only reverse the denial
where it is “arbitrary and capricious.”
(Firestone Tire & Rubber Co. v. Bruch, 489
US 101, 114-115.) However, effective
January 2012, California § 10110.6
declared these discretionary clauses void
and unenforceable for all disability insurance policies that cover any California
resident. Thus, California claims are now
reviewed de novo.
Smart ERISA practitioners must
exploit every single opportunity, including leveraging ERISA’s disadvantages
against the carriers. For example, where
the California ban on discretionary clauses does not apply, rendering the standard
of review abuse of discretion, the
claimant may undermine the purported
discretion the court confers upon on the
carrier by calling attention to the company’s overt conflict of interest in being
both the payor of the benefit and the
decider of the claim. Courts may “weigh”
the conflict of interest as a factor in
determining whether the company
abused its discretion. (Metropolitan Life
Ins. Co. v. Glenn (2008) 554 US 105, 115.)
In abuse of discretion cases in the
last decade, the courts have started to
permit and expand the right of plaintiffs
to take limited discovery. Permissible
discovery may include compensation
packages and other incentives for
employees and captive consultants
involved in reviewing claims; historical
information regarding disability claims
See ERISA, Page 24

Submit your latest verdict to JuryVerdictAlert.com

ERISA, continued from Page 22

approvals/denials; and the presence or
absence of purported internal controls
designed to reduce the effect of bias in
the decision-making process.
“Winning”
Even with the prohibition of discretionary clauses, the wronged insured has
very little recourse in an ERISA lawsuit.
As we’ve said, the administrative exhaustion requirement and procedural limitations tip the scales drastically in favor of
multi-million dollar insurance companies
and against individual plaintiffs. Even
worse, the lack of real remedies means
that dishonest carriers are immune from
the consequences of the most egregious
and harmful denials.
To successfully litigate an employee
benefits claim, the disabled claimant must
have submitted an administrative appeal,
retained counsel with the necessary
expertise in ERISA and filed a federal
lawsuit asserting a claim for benefits due.
Accrued benefits are generally the only
type of damages awardable in a victorious
ERISA lawsuit. Stop and think about this:
the carrier’s downside risk of depriving
its insured of deserved disability benefits
is the remote possibility it will simply pay
those exact benefits in the end!
There is a discretionary fee provision
permitting a court to award fees to plaintiffs who have achieved “some degree of
success on the merits.” (Hardt v. Reliance
Standard Ins. Co. (2010) 560 US 242,
255.) However, the amount of fees, time
spent and the hourly rates are solely
within the discretion of the court. When
I’m feeling cynical, I tell my clients that
attorneys’ fees awards depend as much
upon what a deciding judge had for
breakfast as anything else.
The fee provision also prejudices
claimants by only compensating time
spent in litigation, excluding the lengthy
– and mandatory – administrative appeal
process. Even though it may have taken
tens or even hundreds of hours to effectively appeal, the attorneys’ fee clock
does not begin to run until a lawsuit is
filed.
The failure to compensate plaintiffs
for attorney time spent exhausting
24
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administrative remedies compounds the
financial prejudice for claimants whether
they retain their lawyers on an hourly or
a contingency basis. Because the administrative time is not compensable, a portion of the benefits themselves will
inevitably go towards their attorney’s
fees.
Groundhog Day
Another bummer of even a victorious ERISA benefits lawsuit is that winning also means that the disabled client
who has just spent over the past year or
two fighting the insurance company
through the administrative and litigation
process is “reinstated” and put back on
monthly claim. It’s like being forced to
remarry an abusive ex-spouse. Winning
at the district court level is no deterrent
for the carrier to aggressively administer
the ongoing claim, whether by asking for
duplicative and redundant medical
forms, putting the insured under surreptitious surveillance, or requiring her to
undergo medical examinations by dishonest hack doctors. The carrier can simply deny the claim again, requiring the
claimant to go back to square one and
submit a new administrative appeal.
Confused already? But wait,
there’s more: Exceptions to
ERISA
To complicate this already tangled
mess, not all employment-related benefits are preempted by ERISA. There are
several exceptions to ERISA preemption
in which work-related benefits are still
covered by state insurance laws. Now that
we have illustrated how terrible ERISA
benefits claims can be, claimants should
look very carefully for any way out of this
zombie forest.
“Safe Harbor” Insurance Plans
Policies made available through work
are not governed by ERISA where the
employer merely offers the insurance
product as an optional benefit the
employee pays for entirely. These benefits are governed by state law if they satisfy all four of the Department of Labor’s
“safe harbor” criteria. 29 USC § 1135.

Insurance plans purchased through an
employer are not ERISA preempted if:
1. The employer does not “endorse”
the program;
2. Employee participation is completely voluntary;
3. Premiums are paid entirely by the
employee; the employer’s sole function is
to collect and remit the premiums to the
insurer (by payroll deductions); and
4. The employer receives no consideration (other than reasonable compensation for whatever administrative service
it provides in connection with collecting
and remitting the premiums). [See 29
CFR § 2510.3-1(j)]
Governmental plans, church
plans, and business owners
Benefit plans covering governmental
employees are also generally exempted
from ERISA preemption. Thus, employees of cities, counties, courts, police
departments, state universities and federal agencies, for example, generally have
the full complement of state insurance
protections.
So called “church plans” established
by churches for their employees are also
generally outside ERISA’s preemptive
scope. As with all things ERISA, what
constitutes a church plan is neither clear
nor stable. Generally, a “plan, established
and maintained by a church” for the purpose of providing benefits is exempt
from ERISA. 29 U.S.C. §§ 1002(33)(A).
Plans covering only self-employed
persons, owners or partners are also
excluded from ERISA. Thus, a small
group of self-employed doctors in a corporate partnership who obtain LTD coverage will be considered to have nonERISA coverage. (See, 29 USC § 1002.)
However, if the same benefit plan covering an owner or partner also covers even
one common law employee, there is a
risk of “ERISA-fying” the entire plan,
including the doctors’ policies.
Buy a lawyer a cookie
If you meet a plaintiff ’s ERISA
lawyer, buy them a cookie. Claims governed by ERISA are nothing to be trifled
See ERISA, Page 26

Submit your latest verdict to JuryVerdictAlert.com

plaintiffmagazine.com | September 2016 | Plaintiff

25

ERISA, continued from Page 24

with. They are legally complicated, highly idiosyncratic and present a minefield
of traps for the unwary. They are not
particularly remunerative for either the
claimant or her long-suffering counsel.
Claimants need a lawyer with experience
and expertise in ERISA benefit claims,
preferably before, during and after the
administrative appeal when the primary
record is being made.
What’s the upside?
ERISA’s regulations can and should
be used as a tool in support of benefit
claims. One of the most important and
easiest things an ERISA claimant can and
should do in the face of a denial is to
request her “claim file.” In standard
insurance parlance, a claim file includes
all documentation of every important

thing that happens during the claims
process. It should include all correspondence, medical records, policy and plan
information, any consultant reviews;
internal communications amongst claims
staff and with outside file reviewers. It
should include surveillance and other
“special investigation unit” (or SIU)
investigation materials.
Plan fiduciaries, which includes the
insurance company funding the benefits
(as the “Claims Administrator”) and often
the employer (as the “Plan Administrator”)
must provide the entire claim file at no
cost to the claimant, upon written request.
In some cases, Plan Administrators who
fail to provide these documents may be
subject to daily penalties.
The claim file tells the story of what
documents the carrier considered and

should reveal the underlying rationale
for denying or terminating benefits.
A close read by a savvy practitioner will
disclose what information is most likely
to reverse the adverse decision in the
appeal process.
Speaking of which, the regulations
also call for a robust administrative
appeals process, including a “meaningful
dialogue” between the carrier and the
claimant and a “full and fair review” of
all necessary information. 29 U.S.C. §
1133. Carriers are required to clearly
explain the reasons the claim was denied,
including providing a description of any
information the carrier needs in order to
pay the claim. (Booton v. Lockheed Med.
Benefit Plan, 110 F.3d 1461, 1463 (9th
Cir. 1997).)
See ERISA, Page 28
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The administrator must explain the
basis for the denial, including the “specific plan provisions” on which it is based
and “any additional material or information necessary for the claimant to perfect

the claim.” (29 C.F.R. § 2560.503-1(g)).
The claimant is entitled to address all the
reasons for the denial in the appeal.
Carriers may not sandbag appealing
claimants with new, post-hoc rationales

for their denials after the appeal time
has passed. Thus, if the carrier denies
the claimant’s appeal with new bases –
like new medical evidence, surveillance
or a new contractual assertion, those
claims may be disregarded by the
district court.
Insurance defendants resist any
efforts at discovery, largely because
biased claims handling is usually obvious
and vulnerable to cross examination.
While plaintiffs often get court orders for
discovery, defendants almost never do.
This means that, unlike standard litigation, the ERISA plaintiff does not suffer
the same sort of intrusive discovery fishing expeditions in litigation.
It is a sad irony that ERISA-governed
insurance defendants have a record of
treating their sick and injured insureds
miserably despite their fiduciary obligations to them. A cynical lawyer on either
side of the ERISA bar may lose sight of
the sanctity and importance of that duty
of loyalty. “ERISA’s duty of loyalty is the
highest known to the law.”(Bussian v. RJR
Nabisco, Inc., 223 F.3d 286, 294 (5th Cir.
2000).) A “fiduciary shall discharge his
duties with respect to a plan solely in the
interest of the participant.” (29 U.S.C. §
1104(a)(1)(A).) ERISA applies the common law of trusts, in which a trustee,
“has a duty in dealing with a beneficiary
to deal fairly and to communicate to the
beneficiary all material facts the trustee
knows or should know in connection
with the matter.” Rest. (Third) Trusts,
§ 78 (2007).
Rebecca Grey is the
founder of The Grey Law
Firm, PC, which is exclusively dedicated to advocating
on behalf of insurance policyholders in disability, life,
health, long-term care and
Grey
property insurance disputes.
For over 15 years, she has
represented individuals with private insurance
policies, as well as those governed by ERISA,
in all stages of the insurance process, from
the initial claims, administrative appeals,
litigation, mediation, trial and appeal.
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Pro Bono

Helping just feels good
Taking an insurance carrier to task
for wrongdoing is satisfying – even if you don’t get paid
BY CHUCK GEERHART
It was just another Saturday at the Bar
Association of San Francisco=s Lawyer
Advice and Referral Clinic (LARC) in the
Bayview neighborhood of San Francisco.
I=ve been volunteering at LARC for 21
years. I call it Abite size pro bono@ because
you don=t take on clients for representation
B you simply try to answer their questions
or refer them to a lawyer for further consultation. But this day was different.
A nice older couple came to my table.
The man, let=s call him Edwin, had been
sued for an injury auto accident in which
one of the cars, a red Toyota Corolla, had
struck and injured a person. It was a hit and
run. A witness gave police a license number
that belonged to Edwin. Nationwide
Insurance wound up paying $50,000 in
uninsured motorist benefits to the injured
person. Nationwide then sued Edwin for
subrogation. As alleged owner of the car, he
had liability up to $15,000 under the law.
But here=s the rub: Edwin never owned a
red Corolla. He had a green Honda Accord.
The eyewitness got the plate wrong.
Edwin was insured by GEICO. He
obtained a copy of a letter written by
GEICO to the injured plaintiff, in which
GEICO said there was no coverage for the
vehicle which struck him. GEICO never
wrote any letters to Edwin, so he was in an
information vacuum. Edwin, who is a
Spanish speaker and not well-versed in the
law, assumed he had no coverage.
When Edwin did not answer the complaint, Nationwide took a $15,000 default
judgment against Edwin. It then levied on his
bank accounts and seized $11,000. At this
point, Edwin, who owned a home, realized he
had to get legal help. Through a legal insurance plan offered by his wife=s work, he found
a lawyer. Unfortunately, the Alegal insurance@
only paid the first $400. The lawyer charged
Edwin $10,000 to have the default set aside.
He then wanted another $6,000 to defend
Edwin in the ongoing Nationwide lawsuit.
The family couldn=t pay that.
As I heard their tale of woe, the wheels
were turning in my head. They obviously
needed a lawyer to defend them. But there
was no money in this case – they had
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already spent their savings on lawyer #1,
and their other savings had been seized by
Nationwide. Nationwide had discovery
(interrogatories) pending that needed to
be answered. In short, it was doubtful any
lawyer would take this case on short notice.

So I took it
I had the time, I wanted to help, and
I know auto-insurance claims. So after just
a little hesitation, I said to Edwin and his
wife, AI=m going to be your lawyer.@ She
burst into tears. I realized I had helped
relieve them of unbearable pressure, at
least temporarily. That felt good.
The next week, I had them sign a fee
agreement stating my work would be free
unless there was a way to recover fees from
someone else. I then contacted GEICO and
demanded they provide a defense, even if
they disputed coverage. I wrote to the
Nationwide lawyer and demanded they
refund the $11,000 that had been seized.
To my surprise, Nationwide promptly
refunded all the seized funds. I also
answered Nationwide=s discovery and propounded discovery to Nationwide. The
Nationwide lawyer said he would consider
dropping the case if it was truly a case of
witness misidentification.
Then, a few weeks later, GEICO
agreed to provide a defense, and assigned
defense counsel. I stayed on as associated
counsel to push GEICO to pay the $10,000
in attorney fees (that) the first lawyer
charged. GEICO kept asking for proof this
amount had been paid under a fee agreement. I continued to harass GEICO, telling
its claims people that GEICO was already
in bad faith B would GEICO like to do
something right for a change? After three
months, GEICO finally sent a check for the
full amount of attorney fees incurred. It
was a pleasure to inform the family they
were getting back to even monetarily. The
only thing remaining is for the Nationwide

suit to be dismissed, which I=m sure
assigned defense counsel can achieve. I will
remain in the case to monitor that result.
Although I probably could claim a fee from
GEICO, I don=t want it. My reward is the
gratitude of my clients.
I could go on endlessly about how
Edwin was poorly served by the lawyer he
hired B it borders on malpractice and an
ethics violation. First, the lawyer overcharged. The $15,000 judgment probably
could have been settled for half its value.
Second, he never tried to get GEICO to
pick up the defense, which we know it
would have. Third, after getting the default
set aside, he never asked Nationwide for a
refund. Instead he asked the clients for
more money.
But let me end this piece on a positive
note. This case gave me as much pleasure
as any multi-million dollar case I=ve ever
handled. I was helping real people who
were in a jam that was real and big for
them. I was righting a legal wrong. I was
correcting bad lawyering. I fought a big
insurance carrier. It doesn=t get any better
than this. I urge everyone to do pro bono
work B either full representation as in this
case, or Abite size@ in a legal clinic. It=s not
only a moral responsibility for us who have
been given so much, it=s a pleasure. If
you=re intrigued about doing pro bono,
please call me to get started.
Chuck Geerhart is a founding partner of Paoli &
Geerhart and was admitted
to the California bar in 1989,
and is a graduate of Cornell
University and the UCLA
Law School. Chuck has tried
20 cases to jury verdict. He
Geerhart
has also sat as a juror in three
cases in San Francisco County. In addition to
his active practice representing injured people,
Chuck regularly sits as a Judge pro tem of the
San Francisco Superior Court and is a courtappointed arbitrator and settlement mediator.
Chuck also conducts private mediations and
arbitrations. From 2004 through 2012, Chuck
Geerhart was a member of the Board of
Directors of the San Francisco Trial Lawyers
Association, and remains an Emeritus Director.
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What are you doing here?
Coverage counsel in third-party litigation:
When to bring them in and what to expect
BY MICHAEL E. GATTO
AND DEMIÁN OKSENENDLER
Almost all of us have to deal with
insurance companies in civil litigation.
They fund the defense to pay the settlements and judgments in the overwhelming majority of our cases. In underinsured motorist claims, the same insurer
will sometimes defend and pay twice:
once for the underlying defendant, and
again in the underinsured motorist arbitration. Many plaintiff-side litigators have
asked themselves this question: “Do I
need coverage counsel in this case?” As
lawyers who work on a contingency basis,
it literally pays to know the answer. This
article provides some insight on when to
ask that question, and when the answer
should be “yes.”
Pre-litigation/Pre-claim
Looking for coverage issues before
we file suit or before we make a claim
should be part of our checklist. We can
often see ahead of time that the defendant is likely to have a problem: the bar
patron or party guest who might have
intentionally knocked the plaintiff down;
the driver who caused a crash while driving someone else’s car; the landlord who
poisoned a plaintiff with mold spores or
carbon monoxide.
Seek to get any applicable
insurance policies in advance of filing
the Complaint. Coverage counsel can
assist drafting the Complaint to implicate
coverage. If you cannot get a copy of
defendant’s policy, coverage counsel will
likely have boilerplate policies and be
versed in tactics to ensure covered claims
are asserted.
If possible, speak to the defendant,
or better yet his counsel, to assist in marshaling evidence to implicate coverage.
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You may persuade defendant’s counsel to
protect him by providing information to
establish coverage. Where such cooperation is forthcoming, coverage counsel
can aid in identification of necessary evidence as well as avoid perpetuation of
adverse testimony. Also, a defendant may
be able to provide information to establish liability of another and perhaps better insured or more liquid defendant.
When we spot a coverage issue early,
getting coverage counsel involved can be
invaluable. Most experienced coverage
lawyers have dealt with these situations
before. They know the statutes, regulations, and case law, and often have their
own libraries of insurance policies and
claims handling guidebooks from various
carriers. At this early stage, we can make
use of coverage counsel’s experience and
resources in a variety of different (and
cost-effective) ways.
For instance, coverage counsel can
act as consultants, helping us edit a
demand letter or complaint. Sometimes a
weak coverage situation can be turned
around with a few keystrokes: changing
words that convey intentional acts such as
“shoved” to “bumped” in a demand letter, or deleting the cause of action for
battery from a complaint.
Early consultations with coverage
counsel can also leave us with guidance
that comes into play later, such as what
discovery questions we should avoid,
when to suggest to the defense that they
need Cumis counsel, and what to include
in a verdict form. Getting coverage counsel involved early helps us put a case on
the best trajectory to either get a defendant’s insurance company to indemnify
their insured, or suffer the consequences
of a bad-faith lawsuit down the road.
An old adage among contingent fee
lawyers is that “we make our money on
the cases we turn down.” That saying, of

course, refers to the time and resources
we lose on cases where there is little-tono chance of a recovery – and are best
turned down. We commonly think of it as
applying to cases with weak liability or
low damages, but it applies just as forcefully to cases with coverage problems.
In addition to helping us put cases with
coverage challenges in the best position,
coverage counsel can also tell us when a
case is borderline or cannot be saved.
That can be hard to hear, but it is better
to know sooner than later.

care needs and other economic loss.
After such determination by a judge,
many typical defense arguments fall flat.
When we represent a crime victim in
a civil case after a restitution hearing, our
client has collateral estoppel against the
defendant for not only liability for the
criminal act, but also economic damages
and the absence of comparative fault.
That puts our client in position to make
a demand upon the defendant’s insurer
to resolve the case. If the insurer fails to
do so, our client has significant leverage.
We can immediately commence enforcement of the restitution order against the
defendant’s personal assets and community property without waiting for a civil
judgment. This can be the first step
towards a bad-faith lawsuit.

Plaintiffs may offer up Restitution
Orders as a negotiating chip where the
insurance company denies its duty to
defend or indemnify as well as when the
amount of the Restitution Order exceeds
the policy limits. This is because in
offering to settle the civil case, we can
include defendant’s personal obligation
of the Restitution Order, which is nondischargeable in bankruptcy.2 If the
insurer balks, we can proceed with
enforcement. Depending on how recalcitrant the insurer is, we can then try to
reach a resolution with the defendant
directly (including taking an assignment
of rights) to pave the way for a bad-faith
lawsuit. The plaintiff can argue that the
insurer’s failure to resolve the case to
protect its insured now exposes the

insurer to the full value of the Restitution
Order as well.
Coverage counsel fits into this
process at every stage. Having someone
paying specific attention to the policy
language from restitution hearing
through settlement talks improves the
chances of the insurer accepting a reasonable settlement demand. Coverage
counsel can also help us better approach
the restitution hearing and Order, as well
as our subsequent settlement demands.
Savvy insurers know the dangers of a
restitution order and will send defense
counsel to these hearings to help argue
on behalf of either the defendant or the
insurer. When insurers sue their insureds
and our clients for declaratory relief, coverage counsel can respond.

Restitution hearings
One special pre-litigation situation
where coverage advice is important is the
criminal restitution hearing. There are
many kinds of crimes that carry both civil
and criminal liability, but one of the most
common we see is the drunk driving accident. Although gross numbers are on the
decline, it is a disheartening statistic that
our nation suffers well over 100 traffic collisions every day where alcohol is a factor,
with as many as 36 of those involving at
least one fatality.1 Often, those cases result
in criminal prosecution of whoever was
behind the wheel. As part of those prosecutions, district attorneys will seek restitution for the same victims that we represent
in the civil litigation arising out of those
crashes. Why should we care about this,
and how can coverage counsel help?
Civil litigators can appear and conduct Restitution hearings in Criminal
Courts, and Restitution Orders are powerful tools to ensure timely and appropriate settlements. Restitution Orders can
also lay the groundwork for a bad-faith
action when an insurer fails in its duties
to an insured. Restitution hearings establish a criminal defendant’s responsibility
for a victim’s economic loss. Criminal
judges, not juries, then determine causation and reasonableness of future medical
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Denial of coverage/failure to
defend
This is the classic scenario for getting coverage counsel involved and usually arises early on. Soon after sending a
demand letter or serving a complaint,
we receive a phone call or letter advising that the defendant’s insurer has
declined coverage and will not be
defending or indemnifying its insured.
Sometimes this occurs later on, when an
insurer that has been defending under a
reservation of rights (more on this
below) decides that there is no possibility of coverage. It then withdraws its
defense (that requires defense counsel to
withdraw, and their motion is sometimes
the first time we learn of the insurer’s
decision) and/or files a declaratory relief

lawsuit against its insured and our client
to avoid responsibility for the claim.
Sometimes, the insurer will even
demand that its insured reimburse
it for defense costs.
When this happens, getting coverage counsel involved is essential. In
these situations we have to assess the
insurer’s coverage position, and make a
long-term strategy decision. Do we want
to bring the defendant’s insurer into
the case with the indemnity dollars
needed to resolve it? Or do we want to
let the insurer go, take an assignment
of rights from the defendant,3 and pursue a bad-faith claim down the road?
This is a huge decision in terms of both
time and money. A successful effort to
bring an insurer back in to defend and
indemnify its insured likely means a

faster resolution of the case, but also
increases the likelihood that the settlement or verdict will be lower than it
might be otherwise.
On the other hand, letting the insurer stop defending, and proceeding to
trial against a pro per or defaulted
defendant can produce a much larger
judgment, but is a longer and more delicate process. It may require an amendment to the complaint or taking several
other steps4 to ensure that the insurer
knows there is a possibility of coverage
and, often, cajoling the defendant into
giving our client an assignment of
rights. Navigating this process is faster,
smoother, and has a higher chance of
success5 when we bring in coverage counsel. Although it can lead to a significantly
higher recovery, this path is also a longer

road for our clients because it almost
always requires a second lawsuit, this time
against the insurer.
Reservation of rights
Often, we read a defendant’s answer
to Form Interrogatory 4.1 and it says
there is a reservation of rights. This
means that the defendant’s insurer is
defending the lawsuit and acknowledging
that the claims against the defendant
might be covered, but has also warned
(or attempted to warn) its insured that it
might withdraw and/or might refuse to
pay some or all of whatever judgment
might result.
Sometimes it is easy to figure out
why an insurer is reserving its rights,
such as in a DUI car crash case where
we’ve included a prayer for punitive

damages,6 or in a bar fight case where
we have alleged the defendant injured
our client both negligently and intentionally.7
Sometimes the nature of a reservation of rights is not so clear. A defendant has to produce copies of the relevant insurance policies pursuant to
Code Civ. Proc., § 2017.210, but not the
reservation of rights letter.8 Some defendants have cheap insurance policies that
cost less, but restrict coverage. Some
defendants have exotic policies issued
by “nonadmitted” insurers.9 Sometimes
– especially when we have a good relationship with defense counsel – we are
able to informally obtain a copy of an
insurer’s reservation of rights letter, but
it is poorly written or does not make
sense.

This is where coverage counsel can
help. Coverage counsel can decipher
the reservation of rights letter (if we
have it) and review the defendant’s policy to help us determine what is going
on. Like in cases of failure to defend,
coverage counsel will offer guidance on
whether to amend the complaint or
take other steps to protect coverage.
Depending on the specifics, coverage
counsel can help us avoid pitfalls in
discovery – there are certain questions
we do not want to ask. Importantly,
coverage counsel can help us pressure
the defendant’s insurer in various ways.
This can include things like discovery
designed to force the insurer to concede a coverage issue, or even a
letter pointing out the need for
Cumis counsel.10
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Other situations
There are many additional situations
where the need for coverage counsel can
arise. Although it would be impossible to
cover them all in this space, here are two
common ones.
Mediation
Many of us have lived this before:
We have a contested liability case, we’ve
spent months (sometimes years) litigating, taken and defended numerous depositions, slogged through multiple rounds
of written discovery, and finally get the
case into a mediation. The defense has
agreed to someone we trust, and we’ve
given our client (and ourselves) hope
that the case will resolve. Then, when we
get the defendant’s mediation brief (or
worse, when we arrive at the mediation),
the playing field changes: Instead of
addressing liability and damages, the
defense only wants to talk about coverage. Sometimes we see it coming, but
other times it comes as a surprise. What
is the best way to handle this?
In cases involving thorny coverage
issues, coverage counsel can assist with
preparation of the mediation brief
and/or attend the mediation session. In
the briefing, coverage counsel can knock
out the insurer’s defenses so they do not
take up time at the mediation. When we
bring coverage counsel to mediation,
they can address the insurer’s arguments
in real time. When an insurer argues that
we should accept an unreasonably low
offer because it will never have to pay
whatever judgment we might win at trial,
coverage counsel can respond. In addition, when we come to mediation with
coverage counsel in tow, it forces the
insurer and its representatives to recognize our diligence and preparation.
When coverage counsel is in the room,
the specter of the bad-faith case leaves
the realm of the theoretical and is staring
the insurer in the face.
Before substituting in
It probably goes without saying that
insurers who sense that a plaintiff ’s attorney is inexperienced or undercapitalized
will try to take advantage. They will do
this by making unreasonably low offers
and perhaps even by trying to intimidate
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inexperienced counsel with motions,
multiple depositions or other efforts to
force “low ball” settlements. With the
help of coverage counsel, we can
embrace the insurer’s hubris and turn
the tables on the defense.
These opportunities frequently arise
in traumatic brain injury cases and spine
injury cases. In the former, the defense
will claim it was merely a concussion.
In the latter, the defense will claim little
to no future care needs are necessary.
Where damages warrant it, make an early
Offer to Compromise or other written
settlement demand within the policy
limits (be sure to give the defense plenty
of time to consider the demand), then
hope the defense fails to pay it. That can
“take the lid off ” of the insurance policy,
exposing the insurer to liability much
greater than the policy limits.11 If the lid
is off, that is the moment to bring in
experienced trial counsel.
As either referring counsel or the
attorney stepping in for trial, coverage
counsel can give us the information we
need to make a decision on when to
reveal a change. After reviewing all
correspondence with the insurer, settlement communications, and Offers to
Compromise in the case, coverage
counsel can give us the “green light” by
telling us the policy is open, or, tell us we
need to make one more offer within the
policy limits.
Wrap-up
It is clear that there are many situations when we should consider seeking
the advice of coverage counsel. Insurers
do it all the time. It pays when we do
the same.
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Bad faith: Revisiting an insurer’s
affirmative duty to settle
Absent a settlement demand, insurers have no duty
to present a settlement offer where a verdict is
likely to exceed the policy limit
BY CHARLES M. MILLER
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Under current California law, an
insurer does not have an affirmative duty
to settle claims brought against its
insured before there is a settlement
demand. This is the case even where it is
foreseeable that, if a claim against the
insured is not settled, the insured may
face liability for damages in excess
of the policy limit.
Not only is this position contrary to
well-reasoned decisions in other jurisdictions, it is also contrary to the insurance
industry’s own practice. The insurance
industry has routinely and historically
adopted a policy of seeking to settle
claims before there is a settlement
demand. Often, the performance of
adjusters is evaluated based on their ability to settle claims on the first call. What
the insurance industry has sought to do
is carve out a narrow exception to its own
practice: Insurers have no obligation to
affirmatively present a settlement offer
where there is a likelihood of a verdict in
excess of the policy limit absent a settlement demand. This “carve-out” is contrary not only to the insurer’s duty of
good faith and fair dealing, but also to
the insurance industry’s own practice.
The purpose of this article is threefold. First, it addresses the recent
California decisions that have held that
an insurer does not have a duty to affirmatively make settlement offers absent a
settlement demand. Second, it summarizes those decisions in other states which
have held that an insurer does have an
affirmative duty to settle, and thereby
casts doubt on the reasoning that supports the current law in California.
Third, it demonstrates that the insurance

industry itself has assumed the duty to
settle claims even before a settlement
demand has been received. Because the
insurance industry has assumed the duty
to settle claims before there is a settlement demand, the carve-out the industry
seeks cannot be supported.
Accordingly, the decision in Reid v.
Mercury Insurance Company (2015) 220
Cal.App.4th 262, should not be followed
by other courts when those courts are
presented with the well-reasoned decisions of other state courts, along with evidence of the insurance industry’s own
practice of settling claims against their
insureds before there is a settlement
demand. A decision based on these two
pillars would eliminate the insurance
industry’s carve-out and restore the
insurer’s affirmative duty to settle to all
claims presented against their insureds.
California cases
Recent decisions in California have
not found that an insurer has an affirmative duty to settle claims absent a settlement demand.
In Du v. Allstate Insurance Company,
et al. (9th Cir. 2012) 681 F.3 1118, the
appellate panel initially held that, “under
California law, an insurer has a duty to
effectuate settlement where liability is
reasonably clear, even in the absence of a
settlement demand” (Id., p. 1122). Upon
reconsideration, however, the Du court
backed off its original holding, and
found that it did not need to reach the
issue of whether an insurer has an affirmative duty to settle because “[t]he district court found that, ‘the issue of settlement was broached at a sufficiently early
time in the litigation that it vitiates any
claim or effective claim insofar as a failure to initiate a settlement discussion’”

(Du v. Allstate Insurance Company, 681 F.3d
1118, op. mod. 697 F.3d 753, 758).
Accordingly, the issue of whether an
insurer had an affirmative duty to settle
remained unsettled.
This condition prevailed until the
California Appellate Court decision in
Reid v. Mercury Insurance Company, supra,
220 Cal.App.4th 262. In Reid, the Court
held that, “In the absence of a settlement
demand or any other manifestation the
injured party is interested in settlement,
when the insurer has done nothing to
foreclose the possibility of settlement, we
find there is no liability for bad faith failure to settle” (Id., at 266). In reviewing
the facts of the case, the Court observed
that “there was no settlement offer from
plaintiff, and no evidence from which any
reasonable juror could infer that defendant knew or should have known plaintiff
was interested in settlement” (Id., at. 272).
The Court rested its decision, in
part, on the following statement in
Merritt v. Reserve Ins. (1973) 34
Cal.App.3d 858:
It is apparent . . . (1) the legal rules
relating to bad faith come into effect
only when a conflict of interest develops between the carrier and its
insured; (2) a conflict of interest only
develops when an offer to settle an
excess claim is made within policy limits or when a settlement offer is made
in excess of policy limits and the
insured is willing and able to pay
the excess.
Accordingly, an insurer only has an
obligation to make a settlement offer
when the conflict of interest arises, not
before, and that conflict only arises when
a settlement demand is made.
In addressing out-of-state decisions
to the contrary, the court noted that
plaintiffmagazine.com | September 2016 | Plaintiff
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those cases “involve[d] circumstances
where the claimant has conveyed to the
insurer an interest in settlement,” or “the
insurer knew of the claimant’s interest in
settlement and ignored it.” This observation is of particular importance here,
because insurers commonly know of a
claimant’s interest in settlement and,
therefore, seek to settle claims early.
Indeed, the duty of good faith and
fair dealing is not solely triggered by a
conflict of interest, but rather, it is an
inherent part of an insurer’s obligation to
its insured. (See Murphy v. Allstate Ins. Co.
(1976) 17 Cal.3d 937, 941 [duty to settle
is implied in law to protect the insured
from exposure to liability in excess of
coverage].) But even of greater importance are the facts not considered by the
Reid court. The insurance industry itself
has recognized and acknowledged its
affirmative duty to settle, and has even
put into place programs to encourage
claims adjusters to affirmatively settle
claims even before there is a settlement
demand. In other words, the insurance
industry has assumed the duty to affirmatively settle claims.
Decisions of other courts
Numerous other courts have held
that an insurer does have an affirmative
duty to settle claims even before a settlement demand is made. In Coleman v.
Holecek, (10th Cir. 1976, 542 F.2d 532,
537), the Court, applying Kansas law,
noted that:
[t]he duty to consider the interests
of the insured arises not because there
has been a settlement offer from the
plaintiff but because there has been a
claim for damages in excess of the policy limits. This claim creates a conflict
of interest between the insured and the
carrier which requires the carrier to
give equal consideration to the interests of the insured. This means that
‘the claim should be evaluated by the
insurer without looking to the policy
limits and as though it alone would be
responsible for the payment of any
judgment rendered on the claim.’
When the carrier’s duty is measured
against this standard, it becomes
38
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apparent that the duty to settle does
not hinge on the existence of a settlement offer from the plaintiff. Rather,
the duty to settle arises if the carrier
would initiate settlement negotiations
on its own behalf were its potential
liability equal to that of its insured.
(Id., at. 537; citations omitted)
The decision in Coleman directly
undermines the analysis in Reid that a
conflict arises only when a settlement
demand is made. Clearly, when a claim
is presented, insurance “adjusters have
knowledge as to the value range of liability claims” (Cooper v. State Farm Mut. Auto.
Ins. Co. (2009) 177 Cal.App.4th 876,
889). Therefore, adjusters know when
there is the potential for a verdict in
excess of the policy limit, and they do
not need a demand to tell them that.
Other courts have adopted similar
holdings (See, e.g., City of Hobbs v.
Hartford Fire Ins. Co. (10th Cir. 1998) 162
F.3d 576, 586 [applying New Mexico law
and finding that an insurer can be liable
for a bad faith failure to settle, even
though a claimant has not submitted a
firm reasonable offer]; Maine Bonding &
Cas. Co. v. Centennial Ins. Co. (1985) 298
Or. 514, 519, 693 P.2d 1296, 1299 [holding that under Oregon law, an insurer’s
duty “may require that an insurer make
inquiries to determine if settlement is
possible within the policy limitations”];
Alt v. American Family Mut. Ins. Co. (1976)
71 Wis.2d 340, 350, 237 N.W.2d 706, 713
[“All prior Wisconsin cases indicate that
an insurance company has more than a
passive role – that, in some circumstances
at least it has an affirmative duty to seize
whatever reasonable opportunity may
present itself to protect its insured from
excess liability”]; Rova Farms Resort, Inc. v.
Investors Ins. Co. of Am. (1974) 65 N.J.
474, 493, 323 A.2d 495, 506-07 [“We . . .
hold that an insurer . . . has a positive
fiduciary duty to take the initiative and
attempt to negotiate a settlement within
the policy coverage. Any doubt as to the
existence of an opportunity to settle within the face amount of the coverage . . .
must be resolved in favor of the insured
unless the insurer, by some affirmative
evidence, demonstrates there was not

only no realistic possibility of settlement
within policy limits, but also that the
insured would not have contributed to
whatever settlement figure above that
sum might have been available;”] State
Auto. Ins. Co. v. Rowland (1968) 221 Tenn.
421, 433-34, 427 S.W.2d 30, 35 [“to hold
as a matter of law that an [insurer] cannot be guilty of bad faith unless it
received an offer . . . within the policy
limits could most certainly lead to
inequitable results”]; and Cernocky v.
Indem. Ins. Co. of N. Am. (1966) 69 Ill.
App.2d 196, 209, 216 N.E.2d 198, 205
[“The fact that no offer was made by
Marquardts to settle within the policy
limits is merely one factor to be considered in light of the surrounding circumstances in determining whether the
defendant was guilty of bad faith”].)
Although there are decisions to the
contrary, it is evident that a number of
courts have issued well-reasoned decisions
holding that an insurer has an affirmative
duty to settle. This duty, however, is based
on the insurer’s duty of good faith and
fair dealing. Where, as in California, the
duty of good faith does not include an
insurer’s duty to affirmatively engage in
settlement, the practitioner must look
elsewhere, and that elsewhere is in the
insurance industry’s own assumption of a
duty to settle claims, even when there is
no settlement demand.
The insurance industry has
assumed the duty to settle
claims
A. The Assumption of Duties under
California Law
California Courts have adopted
Restatement (Second) of Torts § 323,
which provides:
One who undertakes, gratuitously or
for consideration, to render services to
another which he should recognize as
necessary for the protection of the
other’s person or things, is subject to
liability to the other for physical harm
resulting from his failure to exercise
care to perform his undertaking, if
(a) his failure to exercise such care
increases the risk of such harm, or
(b) the harm is suffered because of
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the other’s reliance upon the undertaking.
(Restatement [Second] of Torts § 323
[1965]; emphasis added)
The foregoing Restatement has long
been applied by California Courts (See,
e.g., Artiglio v. Corning Incorporated (1998)
18 Cal.4th 604, 613). In so doing, both
California Courts and courts of other
states have applied the Restatement to a
wide range of activities performed by the
insurance industry. (See Cooper v. State
Farm Mut. Ins. Co. (2009) 177
Cal.App.4th 876 [insurer assumed duty
to preserve evidence for its insured].)
A duty may be assumed to a class of
individuals, and not just to a particular
individual. Therefore, in Brown v. Turner
Const. Co., et al. (2005) 127 Cal.App.4th
1334, the court held that a general contractor assumed a duty to protect “workers” at a construction site “from injuries
due to falling.” It is, therefore, not necessary that the party assuming the duty do so
as to only a particular individual. Indeed,
it is not even necessary that the injured
party relied on the party that assumed the
duty; it is only necessary that, once a party
assumes a duty, it not “increase the risk of
harm.” It is submitted here that this is
exactly what the insurance industry has

done; the industry has assumed a duty to
its policyholders, through its knowledge
and conduct, to settle claims where there
is no settlement demand. Having done so,
the insurance industry cannot draw back
from that duty, because to do so would
increase the risk of harm to its policyholders for excess judgments.
B. The insurance industry has
assumed the affirmative duty to settle
The insurance industry has long recognized that an insurer must make affirmative efforts to settle claims, and not
merely wait for demands. As pointed out
by the International Risk Management
Institute (“IRMI”), which provides underwriting, claims handling and policy interpretation information to the insurance
industry, “Unless the claim is perceived
to be utterly frivolous, the defendants
and the insurer should consider
approaching the plaintiff early in the
litigation to try to achieve a settlement”
(IRMI, Vol. I, IV.G.16). Likewise, in
James Markham’s insurance industry text
book, The Claims Environment, the author
points out that the claim representative
should take the initiative in making settlement offers and not wait for a settlement demand to settle the case
(Markham, James J. [Ed.], et al.,
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The Claims Environment (Insurance Institute
of America, 1st ed., 1993), pp. 260-261;
and see Rokes, Willis Park, Aggressive Good
Faith and Successful Claims Handling (IIA,
1st ed., 1987), p. 123, that an insurer has
an affirmative duty to settle claims).
In addition to recognizing the duty
to affirmatively settle claims, insurance
companies have adopted specific claims
handling programs and policies aimed at
settling claims early and before any settlement demands have been made. For
example, as early as 1991, State Farm
adopted an early settlement program
which involved making “offers on all
appropriate files within thirty days of the
initial assignment” (February 5, 1991,
Memorandum from Leigh Murry,
Claim Superintendent, to George Ellis,
Divisional Claim Superintendent, p. 2).
In another State Farm document entitled
“Job Aspects for Claim Representatives,”
it is laid out that one aspect of the claims
representative’s job is to “[i]nitiate[ ]
negotiations rather than react to
demands,” and that the adjuster will
“[a]ttempt[ ] to settle for Specials in
appropriate cases” (Id., p. 2).
More recently, State Farm, in its
“Auto Claims Manual,” set forth the
following claim handling requirement:
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The claim representative must constantly evaluate a claim with the ultimate goal of concluding that claim in a
fair and reasonable manner. Current
value is an established range of values
for a file based upon all relevant information available to date. It focuses our
claim handling on proper resolution of
the claim.
Settlement should be attempted as
soon as current value is established
and necessary investigation complete.
(State Farm Auto Claims Manual,
pp. 9, 11)
GEICO, in its claims manual, also
sets forth the adjuster’s responsibility to
settle claims as early as possible.
According to the manual:
Every effort should be made to effect
settlement as soon as sufficient information is secured to make a determination on liability and injury evaluation.
Prompt investigation is crucial.
Remember, the real objective of investigation
is a fair settlement at the earliest possible
time.
As early as possible, the claims handler should convey to the claimant the
Company’s desire to reach a fair and
equitable settlement.

A fair resolution of the claim at the
earliest appropriate time should be
one of the claims person’s most compelling interests. Many claims can be
settled on first contact.
(GEICO Claims Manual, pp. V2, V31V32; emphasis in original)
Farmers has long had in effect early
claim settlement programs, which are
aimed at settling claims before any
demand is made. In Farmers’ “Liability
Claims Strategy” publication, Farmers
points out that, “[i]f the facts [of the
claim] suggest we have a case for settlement, our efforts must be directed at
obtaining only the necessary information
to promptly evaluate and dispose of the
claim” (Id., p. 1). Likewise in Farmers’
“Liability Claims Strategies & File
Documentation Standards” manual,
Farmers provides guidance to its claims
handlers on how to settle claims:
This is the phase where you offer
money to resolve the injury claim. The
settlement offer should be based on
experience with similar injuries and
the early settlement guidelines. To be
successful with the early settlement,
you must approach the process with
the assumption that the Claimant will
say yes to the offer. Confidence is of

utmost importance (as with any negotiation). After extending an offer to settle, it is recommended that you stop
talking. Continued conversation after
the offer may indicate to the Claimant
that you have little confidence in your
offer. This is the point where the
Claimant will accept the offer, ask
more questions, talk additional dollars
or reject the settlement attempt.
(Id., p. 3)
The same Farmers documents set
forth in detail the “Components of Early
Settlement” within Farmers’ “In Person
Contact Program” (“IPC”), including initial interaction with the claimant, discovery or investigation of the claim, evaluation of the claim, and finally the settlement of the claim (Id., p. 2). Farmers’
efforts to obtain early settlements by
making first settlement offers also
extends to claims in which the claimant is
represented by counsel (Id., p. 7).
Recently, a New Mexico Appellate
Court discussed the components of
Farmers’ IPC and early settlement
programs:
As part of its liability strategy and
standards, Farmers requires that
adjusters make early contract with
See Affirmative Duty to Settle, Page 42
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Affirmative Duty to Settle, continued from Page 40

claimants. Farmers also requires its
adjusters to contact claimants by telephone within twenty-four to forty-eight
hours on receiving a claim, and to set
up an early face-to-face meeting with
the claimants. The practice of requiring claims adjusters to meet with
claimants is referred to as the inperson contact program (IPC).
Another component of Farmers’
liability strategy and standards is the
requirement that a certain percentage
of unrepresented bodily injury claims
be settled within sixty days for $1,500
or less. This claims settlement practice
is referred to as early claims settlement
(ECS). Farmers provides adjusters with
ECS objectives, advising adjusters that
failure to meet those objectives could
result in employee discipline.
Memoranda from Farmers to
Sherrill indicate that in March 2010
Farmers’ expectation was that fortyeight percent of claims would be settled through the ECS program. . . .
Sherrill testified that there were many
claims that she was asked to settle
under ECS for which the ECS guidelines would have resulted in unfair
settlements.

(Barbara Sherrill v. Farmers Ins. Exch.,
March 22, 2016, 2016 WL 1133873,
___P3d___, p. 2)
Nowhere in these, and similar documents, does the insurer tell its claims
handlers to only settle claims when there
is a settlement demand. Rather, the
opposite is the case. Clearly, as the foregoing examples demonstrate, the insurance industry has assumed the duty to
protect its policyholders in all cases by
affirmatively making settlement offers
before there is a settlement demand.
Conclusion
Practitioners should seek to have
trial and appellate courts revisit an insurer’s duty to affirmatively engage in settlement. This can be done by presenting
evidence that apparently was not presented in either Du or Reid. That evidence
would be the practice in the insurance
industry of seeking to settle claims before
there is a settlement demand. This evidence can be developed in deposition
testimony of the insurance claims handlers, as well as from documents
obtained in discovery from the insurer.
Both sources are likely to reveal that an
insurer has a policy of seeking to resolve

claims as quickly as possible, which is
best done by making early settlement
offers. Based on this evidence, the practitioner can then argue that the individual
insurer has assumed the duty to make
affirmative settlement offers and cannot
now back out of that duty. In so doing,
the practitioner will close the narrow
carve-out that the insurance industry has
sought to create for its own interests.

Charles M. Miller’s
practice has been devoted to
insurance law since 1990.
From 1972 to 1990,
he was employed in the
insurance industry,
where he worked as an
Miller
insurance claims representative and claims manager.
Mr. Miller has been retained in more than
15 states and territories, including Canada,
as an expert on insurance industry practices
and standards, as well as on various insurance policy coverage issues. He can be reached
at cmiller.ilc@earthlink.net.

Offshore

WELCOME TO THE COOK ISLANDS

is not out of reach.
Cook Collection Attorneys, PLC

Yes, you can mediate
bad-faith cases
Understanding the level of misconduct and making an
appropriate demand when the case is ripe for settlement
BY ARNIE LEVINSON

What category of bad faith is
your case?

This article offers suggestions that
counsel for insureds may consider to get
the best results when mediating bad-faith
cases.
First, a quick review of the very basic
elements of insurance bad faith: There
are three levels of conduct in any potential bad-faith case and, as such, three
different types of damages that can be
obtained.
(1) wrongful conduct;
(2) conduct which is unreasonable
and without proper cause; and
(3) conduct which is malicious,
fraudulent or oppressive.
Wrongful conduct is merely the
improper refusal to pay benefits and permits an insured to obtain only remedies
due for breach of contract. In most
cases, these damages are limited to the
policy benefits.
Unreasonable conduct is bad faith.
That permits an award of attorney’s fees
and tort consequential damages, such as
emotional distress.
The third level of conduct permits
punitive damages. The chart below sets
forth these concepts in simplified fashion.
With this in mind, there are a number of considerations for both counsel
and their clients to consider when
approaching mediation.

Counsel representing insureds certainly prefer that their case falls in the
third, most lucrative, category. It is, however, not normally the case. Punitive
damages are actually awarded and
retained in a very small portion of cases.
Nonetheless, it is not uncommon for
opening demands in mediation to
include claims for punitive damages to
see what the insurance company is going
to do. Suffice for now to say that insurers
are not exactly enthusiastic about settlement demands seeking punitives.
That is not to say that it is wrong to
open with such a demand. But in order to
reach closure, eventually the parties are
going to have to meet someplace. If the
case does not demand punitive damages in
settlement, that reality is going to surface
soon enough. Punitive damage claims are
easy bargaining chips to trade in, but also
easily ignored where not supported. The
difficulty, of course, is where the insured
starts off the mediation including a claim
of punitive damages in the demand, only
to drop the demand precipitously at some
point to get into a realistic settlement
range. As the damages vary depending on
the character of the conduct, counsel and
their clients are well advised to decide,
realistically, which of the three categories
their case really falls within. The next
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Conduct

Damages

Wrongful Conduct

Breach of Contract Damages

Unreasonable

Attorneys Fees and Emotional Distress

Malice, Fraud, Oppression

Punitive Damages

question is how supportable are the
damages in each category.
Picking fruit
I have often
described settlement as
akin to picking fruit.
If you pick
fruit when
it is ripe, it
tastes sweet
and delicious.
If you try to eat
fruit before it is ripe, it
tastes sour and bitter. Cases settle when
they are ripe for settlement. If one tries
to settle a case before it is ripe, it may
well leave a sour and bitter taste in
one’s mouth. If the case isn’t ripe for
settlement, then the parties have the
choice to wait until it is ripe, or settle for
a sum that will leave one with the feeling
of having just taken a big bite out of a
sour apple.
This principle is particularly applicable in bad-faith cases where the insured is
seeking punitive damages. On very rare
occasions, I have seen a punitive damage
case settle early, but I emphasize rarely!
When it comes to punitive damages, a
good rule of thumb is that plaintiff ’s
counsel is going “to have to earn” them.
There are many reasons for this, but let’s
discuss two.
First, if a plaintiff is offered in settlement, full policy benefits and attorneys
fees such that the plaintiff will net full
policy benefits when the settlement is
over, the risks of litigation demand careful consideration by both the attorney
and the client. Insurers sometimes
plaintiffmagazine.com | September 2016 | Plaintiff
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consider funds above and beyond that to
be windfall money. This, of course, is not
the case where there are substantial
consequential damages or real punitive
exposure.
Second, a summary judgment
motion on punitive damages is a virtual
guarantee. In the overwhelming majority
of bad-faith cases, counsel representing
the plaintiff should expect a motion for
summary judgment and/or a motion for
summary adjudication on the issues of
bad faith and punitive damages. It is not
uncommon for the parties to mediate
when the motion is pending. It is uncommon for an insurer to settle a case involving a significant payment beyond the
benefits and perhaps attorneys fees until
either the summary judgment motion has
been denied or the plaintiff has shown
that he/she can present a truly persuasive
case of bad faith or punitive exposure in
the opposition to these motions.
In short, if counsel have concluded
that the case realistically falls in the second or third categories, mediation out
of the blocks has a low probability of
success.

so, they don’t move fast. It takes work and
time to convince them of the merits of
your case. Recall that the insurance company has already decided that the insured
is not entitled to benefits because the reason for the lawsuit is that the claim was
denied in the first instance. So the insurer needs to be convinced that it was
wrong.
Frequently, meaningful facts or arguments come up shortly before or during
mediation and insureds and their counsel
would like to see the insurance company
respond quickly to those new events. But
insurance companies resemble in some
fashion a large cruise ship. They are not
built for speed. They simply can’t turn
that fast. It takes time and effort to stop,
turn around and head in the other direction. Cruise ships do turn around and
head in the opposite direction, but they
do so slowly and carefully. There are just
times when the parties have to recognize
that the ship is going to turn around, but
it is going to take time.
Which leads to my next point.

The bad publicity argument

The submission of confidential
mediation briefs, particularly by the
defense is increasingly common. If the
defense does not provide its brief to the
plaintiff, then the plaintiff sometimes
refuses to provide its brief to the defense.
I think this is a mistake.
First, it is very often true that there
is nothing really confidential in the
defense brief. Sometimes the defense is
simply being cautious. Sometimes, that
is just the company’s procedure in all
cases. Regardless, in order to settle a
case, an insured needs to convince the
person(s) with the checkbook, that a
check needs to be written for a certain
amount. Defense counsel may or may
not have presented the insured’s case
well to that person(s). The mediation
brief is the insured’s opportunity to talk
directly with the insurance company.
I encourage insureds and their
counsel, as I did when I was practicing,
to take the time to prepare a strong
mediation brief and send it early to the

I can’t begin to remember all the
times I have heard the suggestion from a
plaintiff or counsel that the insurance
company is never going to want the
publicity from a verdict in the case. It is,
unfortunately, an argument that is unlikely to persuade the insurance company to
pay more money. It does happen on
occasion for unique reasons, but in the
vast majority of cases, the refrain will fall
on deaf ears.
The fact is that insurance companies
have cases of all sizes, types and characteristics, often all over the country and the
type of press that one case might receive
just doesn’t move the needle. And for the
most part, the press isn’t going to be
interested in the case — unless it involves a
celebrity or an extremely large sum. It’s
better to stick to merits of the case.
Turning the cruise ship around
Insurance companies are mostly very
large organizations. Unless forced to do
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Write your briefs for the in-house
attorneys and adjusters

defense, without concern of whether you
receive a brief in return. Recall that
insurance companies are like cruise
ships and it takes a lot to get them to
turn in your direction. And besides, the
plaintiff is going to be laying out his/her
case in detail in any event in opposition
to the motion for summary judgment
that will be arriving about 105 days
prior to trial.
To get real money, the insurance
company needs to be convinced that
(1) the insured has the facts and the law
and (2) that plaintiff ’s counsel is willing
and capable of presenting those facts
effectively to a jury. A good mediation
brief can be a sizeable down payment on
these two goals.
Attorney’s fees and Cassim v.
Allstate
Attorney’s fees incurred to collect the
benefits of the contract, are recoverable if
bad-faith conduct is established. Brandt
v. Superior Court (1985) 37 Cal.3d 813.
These fees are either presented to the
jury during the trial or, by stipulation of
both parties, to the Court after the trial.
The Court in Brandt encouraged the parties to present them to the court posttrial, but it does require a stipulation
from all parties.
A percentage of the benefits is
the simplest claim for attorneys fees.
When the benefits are small, counsel can
claim that attorneys fees on the entire
award are the fees that were necessary
for the attorney to take the case. Cassim
v. Allstate Ins. Co. (2004) 33 Cal.4th
780. However, Cassim includes a
specific formula for how to calculate
those damages.
I once made the mistake, like many
attorneys, of not looking carefully
enough at the specific Cassim formula.
By the time one runs through the calculations required by Cassim, it is very likely
that one will conclude that the attorneys
fees capable of being claimed are so
small that it may not be worth the effort.
A claim to legitimate attorneys fees
is an important part of settlement negotiations. I would only caution that counsel
makes sure they are, in fact, legitimate.
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If based on a calculation of fees and time
spent, Cassim should be read with care.
Anticipate the genuine dispute
doctrine
Appreciate insurer fondness for the
genuine dispute doctrine. I can’t say the
exact odds that the insurer will rely on
the genuine dispute doctrine in its
defense, but the chance is certainly quite
high. It has long been the law that it is
not bad faith for an insurer to take a
legal position that turns out to be wrong,
but which was a reasonable contention
given the unclear state of the law at
the time.
This “genuine dispute” doctrine was
extended to factual situations in Chateau
Chamberay Howeowners Assn. v. Associated
Interna. Ins. Co. (2001) 90 Cal.App.4th
335. In that case, the claim was that the
dispute was solely whether the insurance
company’s expert or the insured’s expert
was correct — a dispute the insurer contended was certainly “genuine.” The
genuine dispute doctrine reached the
California Supreme Court in Wilson v.
21st Century Ins. Co. (2007) 42 Cal.4th
713. Plaintiffs have interpreted Wilson as
holding that there really is no genuine
dispute doctrine. Either the conduct is
unreasonable and thus bad faith or it is
not.
A finding that there was a genuine
dispute is, in fact, nothing more than a
finding that the conduct under all of the
circumstances of the case was reasonable. They cite the following. “[A]n
insurer’s denial of or delay in paying
benefits gives rise to tort damages only
if the insured shows the denial or delay
was unreasonable.” Wilson, supra, at 723.
“[We] find potentially misleading the
statements in some decisions that under
the genuine dispute rule bad faith cannot be established where the insurer’s
withholding of benefits ‘is reasonable or
is based on a legitimate dispute as to
the insurer’s liability.’ [cites omitted]. In
the insurance bad-faith context, a dispute is not ‘legitimate’ unless it is
founded on a basis that is reasonable
under all the circumstances.” (Id., at
724, n.7.)

Insurers, however, claim that the
genuine dispute doctrine continues to
be a viable defense, particularly where
the dispute is solely a question of which
expert — the insured’s or the insurer’s —
happens to be correct. And, in the very
recent case of Paslay v. State Farm Gen.
Ins. Co., 248 Cal.App.4th 639 (2016),
the Court of Appeal held that “the badfaith claim fails under the genuine dispute doctrine” and that summary judgment on bad faith was properly granted
to the insurer. The holding was based
on the insurer’s contention that it reasonably relied on its expert and that
the insured prevented its expert from
evaluating important aspects of the
claim.
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shaping state and national
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is a three-time recipient of the Presidential
Award of Merit from Consumer Attorneys
of California. For more info, see Plaintiff
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Arnie Levinson.
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Profile: Monique Olivier
For this lawyer, advocacy has been
– and continues to be – a life endeavor
BY STEPHEN ELLISON
A passion for advocacy is not unique
in the plaintiffs’ law community, but
there seems to be something special
about Monique Olivier’s sense of resolve
when it comes to seeking and finding
justice.
For Olivier, it’s much more than an
office-hours, court-filing pursuit. The
partner with Duckworth Peters Lebowitz
Olivier LLP in San Francisco certainly
does her share of legal advocacy, but her
activism is more life endeavor than
career undertaking.
“Both of my parents were in the
medical profession, and we did a lot of
Catholic Charities work when I was growing up,” recalled Olivier, a native of
Dartmouth, Massachusetts. “So I think
I got this sense of social justice from a
young age.”
Indeed, through college, and even
more so after she graduated from Boston
College, Olivier was making social issues
and civil rights her life’s work. In her
first year out of BC, she joined the Jesuit
Volunteer Corps, through which she was
placed at a nonprofit in Sacramento that
supported prisoners and their families.
Her boss there was a Jesuit priest – and a
criminal defense lawyer – so she spent
her days in and out of the California
prison system, working on “very interesting” civil rights issues such as conditions
of confinement.
“That, I think, solidified my path
after my JVC year,” Olivier said. “I went
on to work on homelessness and poverty
issues with Loaves and Fishes, a nonprofit
based in Sacramento. And then at that
point, law school seemed to be the obvious path.”
Olivier attended UC Davis King Hall
School of Law, where in her third year
46
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she tried her
first case.
After earning
her law
degree,
Olivier went
to work for
the Law
Offices of
Amitai
Schwartz, a
civil rights
and appellate practice,
Olivier
and then
at the
Sturdevant
Law Firm in San Francisco, where she
specialized in class actions on behalf
of consumers and workers. At the
Sturdevant firm, she was instrumental
in obtaining favorable settlements for
statewide and nationwide classes of consumers. After co-founding her firm in
2010, Olivier also began providing advice
and counsel to small businesses on
employment matters, and just recently
she has been developing a mediation
practice.
“I started my career with a real fire
and passion for plaintiffs’ work, and I
still hold those ideals,” she said. “But I’ve
mellowed with age a little. I’m capable of
seeing a more complete picture now in
my practice. That’s one of the things
that’s helped me transition into mediation.”
Advocacy through dialogue
Because a fair amount of her cases
are class actions, Olivier does not have
a high volume of trial work. But she
has done a handful of trials over the
years. That first trial she did while she
was a third-year law student was a civil

rights jury trial in the Eastern District
of California, and she called it “an
amazing experience.” She went on to
try a couple of employment matters,
and she was involved in a large classaction trial with Jim Sturdevant against
Bank of America some years ago, she
said.
Another significant portion of her
practice has been appellate work. She
holds her legal specialization in appeals
from the California State Bar.
“I love being in a courtroom and
love having the opportunity to be an
oral advocate,” Olivier said. “And from
an oral advocacy perspective, I love the
appellate courtroom. It provides an
opportunity to have a conversation
with a panel of really bright, thoughtful judges – and that to me feels
like the high point of my practice,
when I have an opportunity on a
really interesting legal issue to have
that kind of audience and that kind
of dialogue.”
Indeed, Olivier considers intelligent,
articulate oration her greatest weapon in
the courtroom. She said she views litigation as a way for the truth to come out
and doesn’t believe in playing games.
“I’m a pretty straight shooter, and I
approach each case with respect and
interest and hope that I can work with
the folks on the other side in a collegial
and cooperative manner to try to get to
a resolution,” she said.
And though she’s not the scrappy,
street fighting-type, she says she has a lot
of respect for those who are and thinks
there’s something to be said for that
approach. It’s just not her.
“I think my approach is a little bit
of a softer one aimed at recognizing that
litigation is a tool to try to get a resolution,” she said.
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The resolution maker
One of Olivier’s more memorable
cases involved a woman working as a
night janitor who was raped on the job
by her supervisor. It was an emotional
case tried by Equal Rights Advocates,
which brought Olivier on as appellate
counsel to defend the successful verdict
on appeal. The appeal process was fairly
lengthy, she said, and stressful for everyone involved. After several rounds of
briefing and oral argument before the
Court, Olivier and her co-counsel were
able to settle the case and get a resolution for their client.
“That was both a challenging and
rewarding experience, being able to
help someone who had been through
such a horrible experience and come
out of it feeling like she has a little bit
of peace and a little bit of closure,”
Olivier said.
Another case she recalled fondly was
a class action that ended with a classwide
settlement on behalf of over 40,000 people across the country. It involved lowincome clients who basically had been
duped into a loan product while they had
their tax returns prepared, Olivier said.
The loans were referred to as refund
anticipation loans. Olivier’s clients were
hardworking, people living from paycheck to paycheck.
“These people had their tax
refunds seized to pay old debts,” she
said. “I saw this cycle that occurred; one
of our clients lost her job, lost her apartment as a result of what happened.
Again, it was a hard-fought case. We
went up to the court of appeal, we came
back down; we litigated that case for
probably five years before we were able
to get resolution. But we got a settlement – we were able to get the money
that had been seized back into the
hands of the class members.”
Perhaps her most impactful case
came when her alma mater, UC Davis,
cut its women’s wrestling program and
required female wrestlers to compete
against men for spots on the school’s
team. Olivier represented groups of
female student athletes who alleged they

were deprived of opportunities, in violation of Title IX, to participate at both the
club and varsity levels and receive all the
benefits – like scholarships and tutoring –
that came with that status.
The litigation led to sweeping
injunctive relief, including a commitment
from UC Davis to increase athletic
opportunities for female students and to
contribute to a fund for the development
of club sports. The university has since
worked to improve disparities between
gender athletic participation ratios and
added two women’s varsity teams.
Giving back
Throughout her career, from the
beginning, Olivier has always involved
herself in professional and community
organizations. She served on the board
of the San Francisco Trial Lawyers
Association for eight years. She is currently serving as one of the lawyer representatives to the Ninth Circuit, a threeyear term that is in its final year, she said.
Over the past few years, Olivier also has
served on the Nominating Committee for
the National Association for Consumer
Advocates. She also currently serves on
the steering committee for the Northern
District Chapter of the Federal Bar
Association, an experience she describes
as “great because it’s an opportunity
to work with a wide variety of lawyers.
I work with people on the defense side,
with criminal attorneys, and with the
Northern District bench – planning conferences and continuing legal education,
and being involved in the community of
law.”
In a nonlegal capacity, Olivier
gleans from her background in theater.
She took theater production and direction courses throughout college, she
said, and still carries a desire to see
performing arts programs thrive in
schools and communities. That drove
her to an organization called the
Performing Arts Workshop that puts
teaching artists into the public school
system in the Bay Area. She served on
that board as well. “I felt really lucky to
have had that opportunity; it’s just a
great organization,” she said. “I worked

with great, super bright, committed
people.”
When Olivier is not at the office, she
enjoys traveling the globe, discovering
and experiencing other cultures. She
said international travel is a good way
for her – or anyone – to gain perspective
on how lucky we are here in the U.S.
And she just loves meeting different
people.
When she has time, Olivier also
enjoys hosting dinners and cooking up a
big meal for friends and family. “I love
being in the kitchen because cooking is
such a different way of experiencing life
than practicing law,” she said.
As for the future, Olivier has no
significant changes on the horizon. She
continues to represent workers and consumers in class actions and in appeals,
work she describes as “rewarding.”
She also just started to mediate and
has enjoyed adding that component to
her practice.
“I think it helps me be a better
lawyer, and also helps bring a balance to
my practice, which I appreciate,” she
said. “I don’t see any crazy changes, just
moving in the same directions I’ve been
moving for the past few years. I have a
great firm; we’re a small shop. My partners mostly do employment cases, and
two of them are also mediating. It’s just a
nice environment to be in.”
For lawyers just starting out, including those still in law school, who would
like to find a similar pleasant environment for their livelihood, Olivier had five
simple but meaningful words of advice:
“Don’t forget to enjoy life.”
Stephen Ellison is a freelance writer
based in San Jose. Contact him at
ssjellison@aol.com.
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additional premium, otherwise coverage is
virtually nonexistent. Between depreciation calculations and policy exclusions the
method of payment of policy benefits can
create problems to the extent an insured
has insufficient funds to complete building repairs and repurchase personal property.
Setting adequate homeowner’s
policy limits

The loss-settlement provision
in a homeowner’s insurance
policy: It matters
A look at claims payments for loss of dwellings and
personal property, including calculations for
replacement cost, actual-cash-value and depreciation
BY EVANGELINE GROSSMAN
Regardless of the limits of liability
shown on the declaration page, every
homeowner’s insurance policy contains a
loss-settlement provision outlining how
the claim will be paid subject to various
policy conditions. The loss-settlement
provision applies to the replacement cost
payment for both the dwelling and the
personal property. The provision allows
the insurance company to delay full
48
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payment of the claim by paying only the
actual-cash-value of the loss and, in some
instances, forego full payment altogether
because the insured does not have sufficient funds to repair or replace.
In order to understand how payments are made by the insurance company, one must understand the concepts of
replacement cost, actual-cash-value and
depreciation. Many property owners
believe that because they have purchased
a replacement-cost policy the insurance
company will pay them up front for the

cost to repair or replace their dwelling
and personal property. Unfortunately,
this assumption is incorrect.
Each time a piece of personal property is not replaced the insurance company saves money and the insured is not
made whole.
Rarely do insurance agents explain
the distinction between replacement cost
and actual-cash-value coverage, nor do
they advise policyholders that some items
of personal property such as watches and
jewelry must be specially written for an
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The first line of defense against the
Loss Settlement provision is establishing
correct policy limits. The coverage for
replacement or repair of a dwelling
should be calculated based on a squarefootage price taking into consideration
the quality of materials, size of the home,
and construction impediments.
The quality of materials is a huge
factor in raising the cost of construction.
Marble flooring is significantly more
expensive than travertine. Lath and plaster is substantially more costly than drywall. Tile roofing is pricier than shake.
The list goes on and on.
Construction impediments arise
when a home is difficult to access with
equipment due to neighbors, vegetation
or environmental conditions. A house situated on a hillside may require caissons
or have special soil considerations. And,
a house in a gated neighborhood or a
high-end community such as Beverly
Hills, with rules and restrictions for the
staging of construction projects, will
affect the bottom line. All of these considerations must be factored into establishing dwelling limits.
The dwelling limit must be set to
100 percent of the cost to repair or
replace without factoring in any sort of
extended limits or code-upgrade coverage. The extended limits should only be
considered a contingency in case of
unanticipated costs. The dwelling limit
is particularly important because the
limits for other structures and personal
property are a takeoff from it with other
structures being 10 percent and personal property 70 percent. Even if correct
policy limits have been set, payment of
the claim is contingent on the policy
provisions for replacement cost, actual-

cash-value and how depreciation is calculated during the pendency of the
claim.
Replacement cost
The definition of replacement cost is
the actual cost in today’s dollars to repair
or replace an item back to pre-loss condition. If an identical item is no longer
manufactured or cannot be obtained,
replacement cost will be the cost of a new
item which is similar to the insured article and of like kind and usefulness.
Replacement-cost policies, however,
contain a loss-settlement provision
that governs the payment of benefits.
Replacement-cost benefits are paid on an
actual-cash-value basis until the entire
property is repaired or replaced.
Under California law an insured is
“entitled to receive replacement cost only
if she actually repaired the damage.”
(Stephens & Stephens XII, LLC v. Fireman’s
Fund Ins. Co (2014) 231 Cal.App.4th
1131, 1143.) Nonetheless, most policies
allow the insured to first recover on an
actual-cash-value basis and later claim
the replacement-cost value benefits by
satisfying the conditions of coverage
(e.g., repair or replacement within a
specified number of days after the claim
is paid.) In addition, replacement-cost
coverage does not require the insured to
replace the damaged property at the
same location. An insured may recover
the replacement-cost benefits for damage
to her home by purchasing a different
home at another location. (Conway v.
Farmer’s Home Mut. Ins. Co. (1994) 26
Cal.App.4th 1185.)
Because actual-cash-value is paid on
a replacement-cost policy until the
insured satisfies certain conditions, the
focus of all homeowner claims becomes
how is actual-cash-value calculated and
what is the amount of depreciation
applied to the loss?
The actual-cash-value calculation
for dwellings
Although property policies provide
for payment of dwelling losses based
on actual-cash-value, they are either
conspicuously silent or misstate how

actual-cash-value should be measured.
For many years, insurers argued that
actual-cash-value should be measured
by replacement cost less depreciation.
That view was rejected by the
California Supreme Court. In 1970,
the Court held that “actual-cash-value
. . . is synonymous with fair market
value.” (Jefferson Ins. Co. v. Superior
Court (1970) 3 Cal.3d 398, 402.)
In Jefferson, the insured suffered a
fire loss to a hotel building that had a
fair market value of $65,000. The insurer
and the insured both agreed that the
amount of the loss was $24,102.05. The
insurer, however, refused to pay that sum,
contending the property was substantially
underinsured according to a provision in
the policy requiring that the building be
insured to 70 percent of its actual-cashvalue. The insurer argued that actualcash-value, as used in the policy, did not
mean fair-market-value, but rather meant
the replacement cost and/or repair cost
of the building less depreciation. The
replacement cost less a reasonable depreciation factor was approximately
$170,000.
The insured on the other hand
maintained that the building was sufficiently insured, and that actual-cashvalue in the policy referred to fairmarket-value. The California Supreme
Court agreed and ruled that the term
actual-cash-value as used in Insurance
Code section 2071 is synonymous with
“fair market value,” i.e., “the price that
a willing buyer would pay to a willing
seller, neither being under any compulsion to sell or buy.” (3 Cal.3d at
402; see also, Elliano v. Assurance Co.
of America (1975) 45 Cal.App.3d
1170.)
Case law has since confirmed that in
the context of building damage claims
“actual-cash-value . . . means fair market
value not replacement cost less depreciation.” (Cheeks v. California Fair Plan Ass’n
(1998) 61 Cal.App.4th 423, 426.) Despite
the law requiring a fair-market-value
analysis, claims adjusters regularly calculate actual-cash-value of a dwelling as the
cost to repair or replace less depreciation.
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Actual-cash-value for personal
property
There is a distinction as to how actual-cash-value should be calculated in the
context of a dwelling claim versus a personal-property claim. In the case of a
personal-property claim actual-cash-value
is calculated by determining the replacement cost of the item and then subtracting depreciation (actual-cash-value =
replacement-cost-value – depreciation).
In determining the amount of depreciation in a personal-property claim the
calculation should be based on physical
depreciation, not the age of the item.
In April 2016, a state court trial
judge, The Honorable Peter Kirwan,
ruled that insurers must consider the
physical condition of personal property
at the time of a loss when determining
the property’s actual-cash-value. (The
Doan, et al. v. State Farm General Ins. Co.
(Super. Ct. Santa Clara County, April 20,
2016, No. 1:08-cv-129264).
The Doan is a class-action lawsuit
against State Farm General Insurance
Company alleging that the company’s
practice for determining actual-cashvalue for personal-property losses violates California law. Very different from
the analysis for the method of calculating
actual-cash-value in a dwelling claim here
in the personal-property context State
Farm now argued that actual-cash-value
is interchangeable with the fair-marketvalue of the personal property at the
time of the loss. The policyholders
argued the opposite − that actual-cashvalue is the cost to replace an item with a
new item of like kind and quality, less
reasonable depreciation determined by
the physical condition of the article at
the time of loss.
The Court relied on California
Insurance Code section 2051 when ruling in favor of the insureds. The Court
held: “State Farm’s use of its depreciation
guide, based on age and average quality
of goods . . . does not comply with
Section 2051 (b), because the guide fails
to consider the condition of the insured’s
personal property at the time of the
injury . . . [The] evidence at trial
50
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[showed] that certain items of personal
property were depreciated significantly
(50 percent -80 percent) without full consideration of their condition at the time
of the loss.”
Additionally, the Court found that
State Farm General Insurance Company
violated the California Code of
Regulations by not fully explaining in
writing the reason for the company’s
depreciation of personal property.
Although The Doan is the decision of a
trial court and not binding on other
courts in the state, the correct standard
for determining actual-cash-value of personal property is articulated and the ruling includes the necessary language to
combat excessive depreciation in the
claims process.
The difference between the actualcash-value paid and the replacementcost-value withheld is referred to as the
holdback. The insured cannot get the
holdback funds pursuant to a replacement-cost policy until repairs are complete. This withholding of money can
leave the insured in a position where they
can never obtain the replacement-cost
benefits because they do not have sufficient funds to repair or replace from the
monies paid.
Physical depreciation, not age,
is the standard
Insurance companies are required to
comply with the provisions of California
Insurance Code section 2051 (b), and the
regulations promulgated thereunder, in
determining actual-cash-value. Insurance
Code section 2051 provides that when an
open policy (i.e., a policy under which
value is not agreed upon up front but
instead determined after a loss) “requires
payment for actual-cash-value” for a structure’s contents, “the measure of the actualcash-value recovery” is “the amount it
would cost the insured to repair, rebuild,
or replace the thing lost or injured less a
fair and reasonable deduction for physical
depreciation based upon its condition at
the time of the injury or the policy limit,
whichever is less.”
Accordingly, section 2051 permits
insurers to make a “fair and reasonable”

deduction for “physical depreciation”
based on the actual “condition” of the
item “at the time of the injury.” Physical
depreciation refers to the physical
wearing out of property; it is a measure
of actual wear and tear. California
Insurance Code section 2051’s limitation
of “depreciation” to physical depreciation
is consistent with longstanding insurance
law throughout the country recognizing
that depreciation for actual-cash-value
purposes is limited to physical depreciation (wear and tear), and does not
include other concepts of depreciation
that might be used for tax or accounting
purposes.
To protect California insureds from
arbitrary or improper deductions for
depreciation, the California Code of
Regulations, Title 10, Chapter 5 section
2695.9(f) states, in pertinent part,
“[w]hen the amount claimed is adjusted
for betterment, depreciation or salvage,
all justification for the adjustment shall
be contained in the claim file . . . The
basis for the adjustment shall be fully
explained to the claimant in writing.”
10 Cal. Code Reg. § 2695.9 (f).
Rather than adjust the items in their
true pre-loss condition the insured is presented with a spreadsheet listing the
replacement cost, amount of depreciation
and actual-cash-value with no explanation as to how the numbers were calculated. Universally insurance companies violate section 2695.9(f) as claim files never
contain any justifications for the reason a
certain percentage of depreciation is
applied to each item claimed.
Because the personal property is
lost, damaged or destroyed and not available for inspection in its pre-loss condition, insurance companies typically
ignore the physical depreciation standard, typecasting everything as average.
The computer programs used by the
insurance industry calculate a depreciation percentage based on age and type of
item rather than the physical condition
of the item.
As discussed in The Doan, State Farm
uses a standard depreciation method
based on criteria not permitted by section 2051 and it does not independently
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justify the depreciation in the claim file
as required by section 2695.9(f). Rather
than considering the actual condition of
the lost or destroyed personal property,
State Farm uses a standard estimating
system known as the “Depreciation
Guide.” State Farm’s guidelines calculate
depreciation based on age and an “average quality” designation; physical condition at the time of the loss is completely
ignored. State Farm applies the depreciation values generated by its depreciation
guide in settling all personal-property
claims in California. State Farm asserts
that its depreciation guide is a proprietary, confidential document and that it
does not have to provide the document
to its insureds or otherwise explain how it
calculated depreciation for the loss.
High-end luxury items experience
very little physical depreciation
Traditionally, burglars stole watches, jewelry and high-end electronic equipment from
homes. Although the electronics are covered
by the full personal-property limits, watches
and jewelry are limited to $1,500 unless the
items are appraised and specially written for
an additional premium. Premiums for scheduled items such as watches and jewelry are
normally quite high, which deters homeowners from purchasing the coverage, or the
homeowner does not understand the coverage needs to be purchased.
In the last several years, however,
thieves have started to take high-end
clothing, shoes, purses and luggage
because there is now a secondary market
for their resale. Burglars know their fashion and routinely steal any items made
by designers such as Hermes, Luis Vutton
and Christian Louboutin. Purses can be
worth in excess of $15,000 and shoes can
easily cost over $1,000. The full personalproperty limits apply to theft of such
luxury articles.
In order to limit payouts on these
incredibly expensive personal-property
claims insurance companies have begun
to rely more and more on the application
of steep depreciation. California
Insurance Code section 2051’s limitation
of “depreciation” to physical depreciation
is completely ignored and the calculation

is based on age and the designation of
average condition. However, women who
collect high-end fashion items store
them meticulously in custom-designed
closets and they are rarely used. Some
pieces even appreciate in value. In this
day and age expensive handbags are
often more coveted than jewelry as they
are instantly recognizable as a status
symbol. Although physical depreciation
is often de minimis, claim adjusters continue to apply 50 percent - 80 percent
depreciation across the board.
Proving the physical condition
of personal property
The best methods to prove the physical condition of personal property is
through photographs, receipts, evidence
of the way the property was kept, and the
use of a personal property appraiser.
Although it is often difficult to locate
photographs of furniture and electronic
equipment, when it comes to purses, shoes
and high end clothing there are usually
hundreds of photographs, including many
maintained on the insured’s own cell
phone. Further, most photos are taken
when the insured is dressed up and looking his or her best, so it is likely that
images of high-end luxury articles will be
in the shot.
Receipts are actually less helpful to
prove the replacement cost of an item than
one would think. A receipt shows the age
of the item but not its physical condition at
the time of the loss. Receipts also show the
purchase price but not the current price to
replace with like kind and quality.
An under-used method to prove the
physical condition of personal property is
to show the claims adjuster the manner
in which the property was kept. High-end
personal property is normally kept in a
high-end closet that is often custom
made for the insured’s storage needs. A
simple photograph of the closet and its
carefully designed storage capacity
speaks volumes about an article’s physical
condition. Further, there is a large difference in physical condition when a woman
has fifty handbags that she rotates versus
two or three she carries day in and day
out.

And, finally a personal-property
appraiser familiar with personal apparel
is necessary to assist with going through
the list prepared by the insurance company and determining if the replacement
cost assigned and the percentage of the
depreciation taken is reasonable. A good
personal-property appraiser can opine on
whether an item actually appreciates in
value, can explain the market for resale
of luxury goods and will be of assistance
to corroborate the physical condition of
items based on the consumption level and
storage practices of the insured.
Conclusion
If an item is replaced in the time
allowed by the policy, the depreciation previously deducted may be paid up to the
amount spent to replace the item. The
problem for the policyholder lies in the fact
that having to pay the out-of-pocket difference between the depreciated amount paid
and the actual cost to replace often results
in the item not being replaced. Each time a
piece of personal property is not replaced
the insurance company saves money and
the insured is not made whole.
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Avoid being burned
by a burning limits policy
If the costs of a defense come out of the policy limit,
you need to know that early in the case
BY ALEXANDRA HAMILTON
The Veen Firm, P.C.
What happens when you have advocated, litigated, and
readied your case for mediation only to be told by the mediator
that one defendant has a burning limits policy and a significant
portion of the policy has been spent on defending the action?
It is important to recognize a burning limits policy early in the
case, and to devise a strategy to deal with it.
Burning limits policy
Under most liability insurance policies, the insurance carrier has dual duties to defend the claim and indemnify the
insured against liability. Under a burning limits policy (also
known as an eroding, wasting, defense-within-limits, self-consuming, or exhausting policy), defense costs and expenses
reduce the limits of the policy. For each dollar spent defending
the action (including hourly fees for attorneys to defend the lawsuit, expert consultants and witnesses, and all other costs and
expenses of defending a claim), one less dollar is available for
your client. Such a policy caps an insurance company’s total
exposure, decreases the amount available for settling or satisfying a judgment, and presents unique strategic and ethical concerns for all parties.
Not only does a burning limits policy impact how much a
plaintiff may recover, it may severely impact the defendant,
which a plaintiff can use to his or her advantage. A burning
limits policy places pressure on the insurer, insured, and defense
counsel and creates a potential conflict of interest between the
three.
The conflict of interest may arise in litigation and settlement strategy. The insurer and/or defense counsel may want to
pursue costly litigation to fight on the merits or to protect their
reputation. On the other hand, the insured has an interest in
protecting the insured’s assets by settling a claim within the policy limits.
The insured’s concerns are compounded by the fact that,
once the policy limits are exhausted by resolving claims or by
defending the claim, an insurer’s obligation to provide a defense
as well as indemnity may terminate. If the claim exceeds the
policy limits left after defense costs have been paid, it will be the
insured who will have to cover the remainder. This exposes the
insured to litigation costs and any settlement or judgment once
the policy has been exhausted. Given the potential conflict of
interest, the insurer may be faced with lawsuits from its insured,
including allegations of bad faith.
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Given the impact that a burning policy may have on a case,
courts across the nation have interpreted, upheld, or denied
burning limits policies differently. California has upheld
defense-within-limits policies when the policy explicitly defines
the loss as including the defense costs. (Continental Insurance
Company v. Superior Court (Baumgartner) (1995) 37 Cal.App.4th
69 [Loss includes “damages, judgments, settlements and costs,
charges and expenses incurred in the defense of actions, suits or
proceedings and appeals therefrom.”].)
Although more typical in professional liability, directors’
and officers’ liability, and employment practices liability policies,
some insurance companies include defense-within limits provisions in other types of policies. Policies also differ regarding
when defense costs start eroding the policy limits (e.g., after a
certain expense allowance or deductible is spent). Therefore, it
is important to know the full scope of the policy early in the
case to prevent learning about a burning limits policy after significant attorneys’ fees have been incurred. Written discovery is
the first step.
Submit your latest verdict to JuryVerdictAlert.com

Discovery to identify the policy
For each policy, Form Interrogatory 4.1
requires the responding party address:
(a) the kind of coverage;
(b) the insurance company;
(c) each named insured;
(d) the policy number;
(e) the limits of coverage for each type
of coverage contained in the policy;
(f) whether any reservation of rights or
controversy or coverage dispute exists
between the responding party and the
insurance company; and
(g) the custodian.
A response to this interrogatory may
not specifically reveal that the defendant
has a burning limits policy or the full
scope of the policy. Most importantly for
resolving the case, the defendant’s
response to the policy limits subsection
will not identify the amount that will be
available to settle a claim or to satisfy a
judgment since, in a burning limits policy, that number will be decreasing with
each hour defense counsel spends on the
case. To prevent any surprises late in the
litigation, the policy should be flushed
out more fully through other discovery.
Requesting a copy of the full policy –
not just the declaration page – is important to knowing the ins and outs of the
defendant’s insurance coverage. If defendant refuses or delays in producing the
full policy, move to compel. Under
California Code of Civil Procedure section 2017.210, a party is entitled to discover the “existence and contents of any
agreement under which any insurance
carrier may be liable to satisfy in whole
or in part a judgment that may be
entered in the action or to indemnify or
reimburse for payments made to satisfy
the judgment. This discovery may
include the identity of the carrier and
the nature and limits of the coverage. A
party may also obtain discovery as to
whether that insurance carrier is disputing the agreement’s coverage of the
claim involved in the action, but not as to
the nature and substance of that dispute.” The available policy limits and the
costs spent defending the action to date

are justifiably also encompassed by section 2017.210 since it impacts the
“nature and limits of the coverage.”
California courts have ruled that section 2017.210 allows discovery by any
method of discovery. (See Irvington-Moore,
Inc. v. Superior Court (1993) 14 Cal.App.4th
733, 739 [“Had the Legislature intended
to limit discovery of insurance information
to particular methods of discovery, it would
have done so by adding such a provision
to the code section or sections which deal
specifically with a particular method or
methods of discovery.”].) So all forms of
discovery, including requests for production, special interrogatories, and depositions are fair game to discover the type,
content, and limits of the policy.
Once you have received the policy,
read it carefully. To be enforceable, the
policy must expressly state that the
defense costs reduce the limits of the policy. (Haynes v. Farmers Ins. Exchange
(2004) 32 Cal.4th 1198 [“[T]o be enforceable, any provision that takes away or
limits coverage reasonably expected by
an insured must be conspicuous, plain
and clear. Thus, any such limitation must
be placed and printed so that it will
attract the reader’s attention.”]) Look for
how losses are defined or any clause that
states that the limits of liability are
reduced by the costs of legal defense.
Consult with coverage counsel if you
have any questions.

So defendant has a burning
limits policy
If you have determined that defendant has a viable burning limits policy,
think strategically. Protect your client’s
interests by litigating judiciously while
minimizing defense fees and costs.
Engage in early resolution of the case to
maximize the money to your client but
be cognizant when making a policy limits
demand since the available limits are
constantly changing.
Overall recognizing a burning limits
policy early is crucial. If you are faced
with an insured with a low policy limit,
minimal assets, and a burning limits policy, it is important to engage in settlement
talks early before the insurer and defense
counsel have spent the policy, or a significant portion of it, defending the action.
Alexandra A. Hamilton is
an attorney with The Veen
Firm on the Leary Trial
Team. She handles complex
cases involving catastrophic
injuries or death, including
products liability, workplace
Hamilton
injuries, dangerous conditions of property, and vehicle
negligence. For more information, visit
www.veenfirm.com.
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Unum revisited
Based upon a recent deposition and trial, the disability
insurer discredited a decade ago by fraud and badfaith suits may be up to some of its old tricks
BY TERRENCE J. COLEMAN
Through its three wholly-owned and
controlled subsidiaries – Provident Life
and Accident Insurance Company, Unum
Life Insurance Company of America, and
Paul Revere Life Insurance Company –
Unum Group dominates the United States
disability insurance market. Previously
called UnumProvident Corp., one-third of
Fortune 500 companies call on one of the
Unum Group subsidiaries to provide disability insurance for their employees.
Many of California’s largest law
firms do so as well, thanks to Unum’s
marketing campaigns that target attorneys who can afford to pay high premiums for purportedly high-end coverage.
Unum insures the most number of lives
and dwarfs its competition in premiums
earned, reporting $5 billion in revenue
in 2015 just from its U.S. operations.
And Unum’s growth is escalating. Its
annual report to shareholders boasts that
Unum “grew faster in 2015 than at any
other time in over a decade.”
Unum’s history of claims
handling abuses
This growth is staggering in light of
where Unum was a decade ago. Thanks
to the tireless efforts of trial attorneys
throughout the country who exposed
Unum’s improper claims handling practices and its corporate culture that
encouraged bad-faith claim denials,
Unum suffered a string of high-profile
trial losses in the early 2000’s nationwide:
In 2001, a Florida jury awarded
$36.7 million to an ophthalmologist suffering from hand tremors due to
Parkinson’s disease, finding that the company fraudulently terminated his benefits. (Tedesco v. Paul Revere Life Ins (M.D.
Fla 2001) No 8.99-CV-2552
In 2002, a California jury awarded
a Berkeley chiropractor $7.7 million,
including $5 million in punitive damages.
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(Hangarter v. Paul Revere Life Ins. Co.
(N.D.Cal. 2000) 289 F.Supp.2d 1105;
aff ’d, 373 F.3d 998 (9th Circuit 2004)
In 2003, a Marin County jury awarded $31.7 million, including $30 million
in punitive damages, to an eye surgeon
suffering from hand tremors. Evidence
admitted during the three-month trial
included testimony that the dollar
amount of claims the company expected
to be terminated in the coming months,
called reserve “recoveries,” were calculated by management and distributed within the claims department. (Chapman v.
UnumProvident Corp. CV-012323 (Calif.
Superior Ct., Marin Co., 2003)
In 2004, a Nevada jury awarded
$11.6 million, including $10 million in
punitive damages, to a venture capitalist
suffering from Lyme disease and chronic
fatigue syndrome. On retrial of the
amount of punitives, a subsequent jury
increased the award to $60 million.
(Merrick v. Paul Revere Life Ins. Co. 500
F.3d 1007 (9th Cir. 2007, on retrial 594
F.Supp.2d. 1168 (D. Nev 2008) (Findings
of Fact and Conclusions of Law, post trial)
In the midst of these courtroom
losses, Unum was undergoing a multistate market conduct examination by
insurance regulators throughout the
country. These examinations culminated with a condemnation of Unum’s
claims handling practices, documented
in a November 18, 2004, Targeted
Multistate Market Conduct Examination
Report; a Multistate Settlement
Agreement, whereby Unum agreed to
reassess denied claims, implement various claims handling procedures, and
pay a $15 million civil penalty; a separate California Market Conduct
Examination Report; and a separate
California Settlement Agreement
whereby Unum agreed to pay an additional civil penalty of $8 million and
make additional changes to its policy
language and claims handling practices.

After thoroughly auditing claims
files, the regulators expressed particular
concern with the following areas of
Unum’s claims handling practices:
“Excessive reliance upon in-house medical professionals.” Unum had invested
heavily in staffing its claims department
with in-house nurses and physicians to
review medical records and disagree with
the findings and opinions of treating
physicians without ever bothering to conduct an in-person examination as permitted under standard disability policy forms.
In this regard, the Multistate Market
Conduct Examination Report found:
“The examination team identified numerous instances in which the Companies
relied heavily upon the analysis of their
in-house medical professionals, and
refrained from securing an IME. In
many such instances, the Companies discounted or disputed the opinions of
claimants’ attending physicians, but chose
not to invoke the requirement that the
claimant attend an IME. Where there is conflicting medical evidence or conflicting medical
opinions with respect to a claimant’s eligibility
for benefits, the Companies have the ability to
invoke the policy provision and obtain an
IME, and should do so.” (Emphasis added.)
Similarly, the California Settlement
Agreement criticized Unum’s pervasive
practice of “Overruling the opinion of the
attending physician after [its] in-house
medical personnel have conducted a
‘paper review’ of the medical file.”
Cherry-picking from medical records to
support a claim denial. The California
Settlement Agreement found that Unum
routinely “Selectively us[ed] portions of
medical records and IME findings” to its
own benefit. The Multistate regulators
likewise condemned Unum for its “inappropriate interpretation or construction
of medical reports, to the detriment of
claimants.” Unum’s in-house medical
staff was found to “focus upon any apparent inconsistencies in the medical records
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or other information supplied by
claimants, rather than attempt to derive
a thorough understanding of the
claimant’s medical condition.”
Rejecting claims for lack of “objective”
medical evidence supporting disability.
The Multistate regulators identified a
“significant number of instances” where
Unum denied benefits for lack of “objective evidence” of disability in spite of the
fact that its policies contained no such
requirement. The California Department
of Insurance also found Unum had an
improper practice of “Characterizing certain disabling conditions as ‘self-reported’ (e.g., pain, limited range of motion,
weakness), then accepting only objective
test results to support disability resulting
from these conditions even though no
policy provision requires objective test
results.”
Encouraging claim denials in order to
improve bottom-line results. The
California Settlement Agreement particularly noted Unum’s practice of
“Targeting certain types of claims for
‘resolution’ (i.e., denial or termination of
benefits) in the interest of improving ‘net
termination ratios.’” The paper trail documenting Unum’s efforts to pressure
claims adjusters to meet financial projections on the amount of claims that would
be denied on a monthly and quarterly
basis was clear. Indeed, in one particular
e-mail from 2002, a Unum claim manager advised his team of adjusters, “We are
projected to have 1,800,000.00 in recoveries this month but are coming up short
at 1,772,000.00…Are there any other claims
that are possible recoveries this week????”
(Emphasis in original.)

So, a decade ago, Unum had suffered trial losses of over $136 million,
had to pay an additional $23 million in
penalties to government regulators, and
agreed to transform its claims handling
practices to ensure the fair and objective
adjudication of benefit claims.
The “new” Unum
Based on the manner in which
Unum continues to evaluate California
insureds’ claims, it seems that Unum has
simply paid lip service to the promises it
made in the multistate and California
settlement agreements to change its
claims handling protocols.
(1.) Unum still denies claims for lack
of “objective” medical evidence.
Take, for example, the regulators’
condemnation of Unum’s practice of
denying claims on the grounds that disability was not supported by so-called
“objective” medical evidence.
In a 2015 denial letter Unum sent to
a California insured claiming disability
due to Thoracic Outlet Syndrome and
Cubital Tunnel Syndrome, Unum
engaged in semantic somersaults to
express the conclusion that her claim
was rejected for lack of objective medical
evidence without using the words “objective medical evidence”: “Our physician
advised us that the physical findings not
subject to patient input were essentially
negative for thoracic outlet syndrome
and cubital tunnel syndrome.”
Stunning deposition by in-house
physician
In a stunning deposition, the in-house
physician Unum relied upon to deny
benefits, John Groves, M.D., admitted

that, following issuance of the multistate
market conduct examination report, he
was instructed to review claims in the
same manner but without using the
words “objective” and “subjective.”
Question: You endeavored to not use
the word objective or subjective in your
reviews; is that right?
Answer: That is correct.
Question: And you did that on instruction from the insurance company; is
that right?
Answer: That is correct.
Question: So instead you used phrases
“subject to patient input” or “independent from patient input;” is that right?
Answer: That is correct. We have been
instructed at Unum not to use the
word objective and subjective, so we
use other phrases which varies from
individual doctor. That’s just my way
of saying it. When I’m talking about
objective and subjective findings,
that’s how I phrase it, just like
you said.
In other testimony, Groves admitted
that all Unum physicians were instructed simply to change their terminology
but to keep performing their reviews in
the exact same way:
Question: How did you learn about
the fact that the company wanted you
to just use different words to mean the
same thing?
Answer: I think it was [Unum’s
Medical Director] Dr. Alvino who said
we shouldn’t use subjective and objective. He didn’t tell us what to use in
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place of that, but he said we shouldn’t
use those terms.
Question: Did he tell you individually,
or was there some sort of meeting, or
how did he convey it?
Answer: I think it was probably at a
group meeting.
Question: So there’s group meetings
where the medical consultants are participating?
Answer: Correct, medical employees
and the medical consultants.
Question: And he told you that, you
and the other physicians?
Answer: That’s correct, as a group.
Question: So did he just tell you it’s
not a change regarding what you’re
supposed to do, we just want you to
use different phrases?
Answer: Yeah, right.
Question: All right. So he told you
that what you were doing was fine, it’s
just we want different phrases seen in
the reports?
Answer: That’s the impression I got
from what Dr. Alvino told us.
(2.) Unum still relies on in-house physicians to review claims, with no IME
In another case recently filed against
Unum after it denied benefits to a
southern California attorney, the
insured wrote to Unum complaining
that it denied benefits based on the
opinions of its in-house physicians who
disagreed with her treating specialists
without bothering to obtain a medical
examination of her.
Ten years ago, this was the exact
same conduct that deeply disturbed
the multistate regulators: “Where there is
conflicting medical evidence or conflicting
medical opinions with respect to a
claimant’s eligibility for benefits, the
Companies have the ability to invoke the
policy provision and obtain an IME, and
should do so.” (Emphasis added.)
Unum’s response was to essentially
say, “We don’t care.” What they actually
wrote was, “You state we failed to
56
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obtain an honest medical evaluation.
The physicians involved in the review
of file documentation are dedicated
professionals. We are entitled to rely
on their input in the evaluation of the
medical evidence that has been presented to us.”
Unum’s conduct completely
ignores the finding by the California
Department of Insurance that it was
mishandling claims, in part, by
“Overruling the opinion of the attending physician after [its] in-house medical personnel have conducted a ‘paper
review’ of the medical file.” According
to Unum, it is free to do so once again
so long as its in-house physicians are
“dedicated professionals.”
(3.) Unum still encourages claims
directors to deny claims
Finally, damning evidence against
Unum came to light last year during
the trial of Broffman v. Provident Life
and Accident Ins. Co., N.D. Cal., Case
No. 3:13-CV-04922. Admitted into evidence during that case were “Weekly
Tracking Reports” that compared,
among things, a claim team’s “actual”
monthly and quarterly “LAR” against
the company’s “plan.” LAR refers to
“Liability Acceptance Rate,” which is
the percentage of claims submitted
that are approved for an initial payment of benefits. The lower the LAR,
the more claims that are being denied.
Although all disability insurers
maintain statistics as to their LAR for
review by executive management,
Unum’s Weekly Tracking Reports are
disseminated to its Claim Directors –
the individuals responsible for approving or denying payment of benefits –
and disclose existence of a “plan” to
maintain acceptance rates at a specified level.
Also admitted into evidence during the Broffman trial were color-coded
“Director Scorecards” that track individual directors’ performance with
respect to, among other things, their
own LAR. These publicly available trial
exhibits are available from the author
upon request from plaintiffs’ attorneys.
Many thanks to Dr. Broffman’s attorneys,

Rick Friedman and Jeff Rubin, for getting this evidence admitted at trial and
into the public record.
It is no wonder that immediately
after the Broffman trial (the jury hung
and the matter settled confidentially),
Unum unsuccessfully attempted to
have the exhibits retroactively sealed
and to prevent other attorneys from
using them. As the Court stated in
Hepp v. Paul Revere Life Ins. Co., 2015
WL 4072101, (M.D. Fla., July 2, 2015),
“Sealing so-called confidential documents that are already in the hands of
third-parties serves no useful purpose,
and Defendants fail to present any
argument to the contrary.”
The Unum of tomorrow
It remains to be seen what the
Unum of tomorrow will look like. We
expect that a new wave of verdicts will
soon be reported as a new generation of
insureds stand up against the company.
Stay tuned.
Terry Coleman has been a
partner with Pillsbury &
Coleman, LLP (formerly,
Pillsbury & Levinson), since
1999, specializing in the
representation of policyholders in insurance bad faith
Coleman
and insurance coverage matters. Past clients include
individuals as well as small businesses and
large corporations. In 2002, Mr. Coleman
tried the disability bad faith case mentioned in
the article, Randall Chapman, M.D. v.
UnumProvident Corp., obtaining a
$31.7 million jury verdict for a disabled
eye surgeon. He is a past president of the San
Francisco Trial Lawyers Association and a
Fellow of the American College of Coverage
and Extracontractual Counsel. In 2003,
Mr. Coleman also served as chair of the
Insurance Section of the Association
of Trial Lawyers of America (now AAJ).
www.pillsburycoleman.com.
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Appellate Reports
and Shorter Takes
Baral v. Schnitt — Substantially broadens the scope
of the anti-SLAPP statute by holding that it can be used
to attack allegations of constitutionally protected activity
BY JEFFREY I. EHRLICH
Baral v. Schnitt (2016)

__ Cal.4th __ (Cal. Supreme)
Who needs to know about this
case? Lawyers bringing or defending
anti-SLAPP motions.
Why it’s important: Baral substantially broadens the scope of the antiSLAPP statute by holding that it can be
used to attack allegations of constitutionally protected activity within a cause
of action, even if that cause of action is
also supported by allegations of unprotected activity. Like a conventional

motion to strike, an anti-SLAPP motion
can be used to attack specific parts of a
cause of action, without being directed
to the cause of action as a whole.
Synopsis: The anti-SLAPP statute
is designed to allow courts to weed out,
at an early stage, meritless claims arising from constitutionally protected
activity. Resolution of an anti-SLAPP
motion involves two steps. First, the
defendant must establish that the challenged claim arises from activity protected by section 425.16. If the defendant makes the required showing, the
burden shifts to the plaintiff to demonstrate the merit of the claim by establishing a probability of success. In

resolving the second step, the court
does not weigh evidence or resolve conflicting factual claims. Its inquiry is limited to whether the plaintiff has stated a
legally sufficient claim and made a
prima facie factual showing sufficient to
sustain a favorable judgment. It accepts
the plaintiff ’s evidence as true, and
evaluates the defendant’s showing only
to determine if it defeats the plaintiff ’s
claim as a matter of law.
The issue confronted in this case is,
“What showing is required of a plaintiff
with respect to a pleaded cause of
action that includes allegations of both
protected and unprotected activity?” In
Mann v. Quality Old Time Service, Inc.

Choosing the right appellate lawyer
can be the most important decision
a trial lawyer makes.
• Certified Appellate Specialist*; Harvard Law School, cum laude
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The Trial Lawyer’s Appellate Firm

16130 Ventura Boulevard
Suite 610 • Encino, CA 91436

plaintiffmagazine.com | September 2016 | Plaintiff

57

Appellate, continued from Previous Page

(2004) 120 Cal.App.4th 90, 106, the
court held that “Where a cause of action
refers to both protected and unprotected activity and a plaintiff can show a
probability of prevailing on any part of
its claim, the cause of action is not meritless and will not be subject to the antiSLAPP procedure.” The Mann rule
was followed by some courts, even as
they criticized it. (See, e.g., Wallace v.
McCubbin (2011) 196 Cal.App.4th 1169,
1196-1212.) Other courts refused to
apply it. (See, e.g., City of Colton v.
Singletary (2012) 206 Cal.App.4th 751,
772-774; Cho v. Chang (2013) 219
Cal.App.4th 521, 527.)
The Court held that the Mann rule
was not consistent with the terms and
purposes of the anti-SLAPP statute
because it allows a plaintiff to rely on
“artful pleading” to evade the reach of
the anti-SLAPP statute by combining
allegations of protected activity with
unprotected activity. The Court
explained that the term “cause of
action” as used in the anti-SLAPP
statute does not focus on the form of
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the plaintiff ’s pleaded cause of action,
or on a “primary rights” definition, but
on the defendant’s activity.
The Court explained: “The antiSLAPP procedures are designed to
shield a defendant’s constitutionally
protected conduct from the undue burden of frivolous litigation. It follows,
then, that courts may rule on plaintiffs’
specific claims of protected activity,
rather than reward artful pleading by
ignoring such claims if they are mixed
with assertions of unprotected activity.”
The Legislature’s choice of the term
“motion to strike” to describe an antiSLAPP motion reflects an understanding that an anti-SLAPP motion, like a
conventional motion to strike, may be
used to attack parts of a count as
pleaded.
The Court therefore disapproved
Mann and its progeny, and it offered a
brief summary of all the showings and
findings required by the anti-SLAPP
statute:
At the first step, the moving defendant bears the burden of identifying

all allegations of protected activity,
and the claims for relief supported
by them. When relief is sought
based on allegations of both protected and unprotected activity, the
unprotected activity is disregarded at
this stage. If the court determines
that relief is sought based on allegations arising from activity protected
by the statute, the second step is
reached. There, the burden shifts to
the plaintiff to demonstrate that
each challenged claim based on protected activity is legally sufficient
and factually substantiated. The
court, without resolving evidentiary
conflicts, must determine whether
the plaintiff ’s showing, if accepted
by the trier of fact, would be sufficient to sustain a favorable judgment. If not, the claim is stricken.
Allegations of protected activity supporting the stricken claim are eliminated from the complaint, unless
they also support a distinct claim on
which the plaintiff has shown a probability of prevailing.
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Sandquist v. Lebo Automotive,
Inc. (2016)
__ Cal.4th __ (Cal. Supreme)
Who needs to know about this
case? Lawyers seeking to obtain classwide arbitration or lawyers opposing it.
Why it’s important: The California
Supreme Court holds in a 4-3 decision
that the issue of who decides this issue
is a matter of agreement, which is
decided under state contract law. Under
state law, the parties’ arbitration agreement allocated the decision to the arbitrator. Since this result did not conflict
with federal arbitration law, the issue
remains one for the arbitrator to
decide. (The dissent would hold that
the availability of classwide arbitration
is a gateway issue under the Federal
Arbitration Act, and should be decided
by a court.)
Synopsis: Sandquist was hired in
2000 to work as an automobile salesperson at Lebo Automotive. On his first
day, he was given roughly 100 pages of
pre-printed forms with instructions, and
was required to fill out and sign each
one as quickly as possible so that he
could begin work. They were not discussed with him, and he was required to
sign them all as a condition of employment. The documents included three
different form arbitration agreements.
In 2012, Sandquist sued Lebo for racial
discrimination, harassment, and retaliation. His complaint was asserted as a
class action. Lebo moved to compel
arbitration. The motion was granted,
but the trial court determined that the
agreement did not authorize class arbitrations. The Court of Appeal reversed,
concluding that the availability of class
proceedings under an arbitration agreement is a question of contract interpretation for the arbitrator to decide in the
first instance.
The Supreme Court agreed. “No
universal one-size-fits-all rule allocates
that question to one decision maker or
the other in every case. Rather, ‘who
decides’ is a matter of party agreement

. . . . so the question who has the power
to decide the availability of class arbitration turns upon what the parties agreed
about the allocation of that power.”
That examination is initially made
through the prism of state law. The
Supreme Court held that the arbitration
agreements seemed to indicate that the
decision would be made by the arbitrator, but because the agreements were
ambiguous, it also considered “the parties’ likely expectations about allocations
of responsibility.” The Court then
applied two maxims of contract construction: (1) that when the allocation
of a matter to the courts or arbitrator
is uncertain, the default rule presumes
that the arbitrator should decide; and
(2) ambiguities in written agreements
are to be construed against the drafter,
Lebo.
Finally, after deciding that State law
did not contain any contrary presumption, the Court looked to federal law. It
concluded that neither the text nor legislative history of the Federal
Arbitration Act answered the question.
So it looked to the Supreme Court’s
arbitration precedents. The Court held
that, because the question of who
decides whether classwide arbitration is
available is not a “threshold” or gateway
issue, which is reserved for the courts to
decide, the issue was properly resolved
by the arbitrator.

Short(er) takes:
Discrimination; Unruh Act; standing
to sue: Osborne v. Yasmeh (2016) __
Cal.App.4th __ (2d Dist, Div. 4.)
Plaintiffs alleged that they visited a
hotel owned and managed by the
defendants. One of the plaintiffs is
paraplegic and uses a service dog. The
other plaintiffs are her husband and
children. They alleged that defendants
refused to let them rent a room in their
hotel unless they first agreed to pay a
non-refundable $300 cleaning fee. The
plaintiffs refused to pay and left. They

then sued for violations of the Unruh
Act. The trial court sustained the defendant’s demurrer without leave to
amend, finding that they lacked standing to sue because they had not paid
the discriminatory fee. Reversed.
Civil Code Section 52, which provides remedies for violations of the
Unruh Act, states that any person
aggrieved by conduct that violates the
Unruh Act may bring a civil action. (§
52, subd. (c).) When a disabled person
alleges that he or she visited a business
establishment and was required to pay a
fee relating to his or her disability
before accessing the products or services offered, the plaintiff has stated facts
sufficient to establish that he or she is a
person aggrieved as defined in section
52, subdivision (c), and has therefore
alleged facts sufficient to demonstrate
standing to sue under the Unruh Act.
A plaintiff is not required to pay a discriminatory fee to establish standing to
sue under the Unruh Act, as long as the
plaintiff alleges facts showing that he or
she has directly experienced a denial of
rights as defined in sections 51 and 52.
In addition, when a disabled individual
has standing to sue under section 52,
subdivision (c), any person “associated
with” that individual (§ 51.5, subd. (a))
has standing if the associated person
has also directly experienced the discriminatory conduct.
Jeffrey I. Ehrlich is the
principal of the Ehrlich
Law Firm, with offices in
Encino and Claremont,
California. He is a cum
laude graduate of the
Harvard Law School, a
Ehrlich
certified appellate specialist
by the California Board of
Legal Specialization, and a member of the
CAALA Board of Governors. He is the
editor-in-chief of Advocate magazine and a
two-time recipient of the CAALA Appellate
Attorney of the Year award.
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That’s not our policy

MEET TH
HE LAW
WYER
RS
BEHIND TH
HE HEADLIN
NES

Lessons learned from the bad-faith front lines
BY MILES B. COOPER
The case was teed up for a post-verdict insurance bad-faith action. A formal offer to compromise under C.C.P. § 998 for policy limits, made
after discovery responses were served and medical records produced. Economic losses alone
over the policy limits. A good hook on liability.
Cooper
Multiple extensions requested – and given – on
the policy limit demand.
The lawyer spoke with a colleague about the case.
“Something feels off. I don’t want them to accept the demand.
But the fact they haven’t makes me worry that I’ve missed
something.”
The colleague replied, “The defendant is a consultant. Is it
possible that it is an errors and omissions policy requiring the
defendant’s consent to settle?” Hmmm…
Bad faith as the collectability solution
Lawyers look for cases with liability, damages, and collectability. The problem: most cases have one or two but require
creativity to get the third. With catastrophic injuries, collectability is usually the issue. When considering insurance bad faith as
the way to solve the collectability hurdle, consider that the carrier may simply pay the policy once the carrier has all the information. Keep the costs down before the demand. If the carrier
accepts the demand, the client keeps more of the money. One
must, however, give the defense enough to evaluate the demand.
Don’t keep costs so low that the defense can argue it lacked
information to evaluate the claim.
Demand the policy
Once the defense has all the material necessary to evaluate
the case – discovery responses, medical records, an explanation
as to why they are liable – send the policy limit demand. The
demand should ask for the “available policy limits under
the $1 million Deadbeat Insurance Company policy no. 12356,
as well as written confirmation that no other policies of insurance, specifically including but not limited to umbrella or excess
insurance, cover this incident.” This “available” language avoids
later weaseling should the policy turn out to be a wasting policy
– one where the available coverage is depleted by the cost of
defense (see Trial Practice, this issue). Wasting policies are
common in legal malpractice and medical malpractice cases,
but can be found other places.
Be nice
There’s a desire to treat 998s like time bombs. Send them
off, let them expire, and BOOM! Insurance Company is on the
hook. If only it were so simple. Carriers usually ask for more
time. A defense lawyer who has attended any recent Association
of Defense Counsel conventions may send an Objection to
Formal Offer to Compromise. This pleading, not based on any
code section, is a self-serving document listing a multitude of
60
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L.A.U.S.D Ends Miramonte
te Sex Abuse
Case With $139-MILLION
LLION DEAL

excuses – too early in the case, no expert review, you name it –
for why the offer is objectionable.
So be nice. Treat the objection as a request for more time
and offer another 60 days to obtain whatever they say they are
missing. Offer to waive time requirements for a defense medical
exam. When those 60 days are up and the defense hasn’t done
anything but still wants more time, be nice again. The bad-faith
jurors will be able to see the kind, reasonable letters giving more
time. Be nice until it’s time to not be nice, as Patrick Swayze’s
Dalton said. You won’t know when that is. Talk to a bad-faith
lawyer during the process to make sure you’ve been nice enough
for a bad-faith action to stick.

Los Angeles Tiimes - November
vember 21, 2014

L.A.’s Catholic Archdiocese
Reaches $10 Million Settlement
tlement With
Sex Abuse
buse Victims
abc News - March 15, 2013

Read the policy
One commercial general liability policy is just like another,
right? Not necessarily. In our case it turned out the policy was
an odd variant, more akin to a medical malpractice policy than
anything else. As an aside, many medical malpractice defense
lawyers will take the position that the policy is not discoverable.
When debunking this, cite Irvington-Moore, Inc. v. Superior Court
(1993) 14 Cal.App.4th 733, 739. The case specifically holds an
insurance policy is discoverable.
The assume trope
The policy had a consent provision. But consent wasn’t the
issue. It turned out the policy had a wasting provision. The
defense did not appear to know this until the policy was produced at our request. Then, in a pivot, the defense argued the
policy was not open since we demanded the $1 million policy
and the amount available under the wasting provision at the
time was slightly less than that. On our side: the verified defense
form responses that listed the policy as $1 million with no
restrictions and the defense’s objections to the offer, listing a
multitude of reasons the offer was invalid – but not that the
offer exceeded the policy. Against us: an absence of law on
this fine point (although a bevy of public policy). While a very
strong bad-faith position, it is better to not have any part of the
analysis subject to discussion.
Outro
Back to our lawyer. Brainstorming the case with a
colleague and cogitating on what might be wrong, instead of
self-congratulating on all that was done right, worked. An issue
was identified and dealt with well before the case’s second, bad
faith, stage.
Miles B. Cooper is a partner at Emison Hullverson LLP.
He represents people with personal injury and wrongful death cases.
In addition to litigating his own cases, he associates in as trial counsel
and consults on trial matters. He has served as lead counsel, co-counsel,
second seat, and schlepper over his career, and is a member of the
American Board of Trial Advocates. Cooper’s interests beyond litigation
include trial presentation technologies and bicycling (although not at the
same time).
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the Scarlett Law Group will ensure results above and beyond
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