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BY DAN PLEASANT

There’s no denying that the legal
profession has undergone a revolution in
the last quarter-century. Walls of books
have been replaced by computer screens
linked to enormous databases. Trips to
the local law library are out; long after-
noons spent staring at pixels are in.
Document review doesn’t mean digging
through boxes of paper, but poring over
PDFs. The paperless office moves closer
to reality every day.

But progress has a price. While no
one longs for the “good old days” of the
Decennial Digests and Shepardizing
cases – I mean really Shepardizing them,
with the red and yellow updates – I do
miss the thrill of the serendipitous dis-
covery when doing library research, when

you find the key to a case by accident,
even though you were there researching a
completely different matter. That just
doesn’t happen while doing research at
the computer.

But more troubling is the effect this
digital overload has on concentration
and comprehension. I know from my
own experience, and from the reports of
colleagues, that long documents, be they
judicial opinions, medical records, or
legal briefs, are more difficult to process
when they appear only as images on my
computer screen rather than in their
analog equivalent, good old-fashioned
paper.

I’m not the only one to notice this
phenomenon. In recent years, there has
been a spate of articles and studies dis-
cussing the digital versus paper dichotomy

and its impact on readers. While most of
this research focuses on educational con-
texts, the observations and findings are
applicable to professional readers and
writers, such as lawyers, judges, and 
others involved in the legal process, like
paralegals, jurors, and mediators.

The closing comprehension gap

One question that inevitably arises 
is whether reading comprehension is
degraded when users are reading screens
rather than paper. In the early days of
the digital revolution, the answer seemed
clear. In 1992, a meta-analysis reviewed
numerous studies conducted in the late
1980s and early 1990’s and concluded
that people read slower, less accurately
and less comprehensively on screens than
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Navigating legal texts
in a digital age
The digital world is here to stay, but for deep reading
and better comprehension, print it out

See Navigating Legal Texts, Page 10
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on paper.1 Most results indicated that
reading from screens caused a 20 to 30%
drop in reading comprehension. 

But display technology improved
and became more ubiquitous, and people
became used to getting more of their
information from digital sources. In
response, the comprehension gap began
to decrease. Thus, a more recent 2008
study2 suggests that results are inconclu-
sive in determining a preference for
print or screens in retention and that
there is only a slight majority of results
that support the earlier findings showing
a comprehension gap. Other studies pub-
lished have produced inconsistent results,
with many finding few significant com-
prehension differences between reading
on a screen or on paper.

Maria Konnikova reported on this
narrowing comprehension gap in the
New Yorker two years ago:

Indeed, some data suggest that, in
certain environments and on certain types
of tasks, we can read equally well in 
any format. As far back as 1988, the
University College of Swansea psychol-
ogists David Oborne and Doreen
Holton compared text comprehension
for reading on different screens and
paper formats (dark characters on a
light background, or light characters
on a dark background), and found no
differences in speed and comprehen-
sion between the four conditions.
Their subjects, of course, didn’t have
the Internet to distract them. In 2011,
Annette Taylor, a psychologist at the
University of San Diego, similarly
found that students performed equally
well on a twenty-question multiple-
choice comprehension test whether
they had read a chapter on-screen or
on paper. Given a second test one
week later, the two groups’ perform-
ances were still indistinguishable. And
it’s not just reading. Last year [2013],
Sigal Eden and Yoram Eshet-Alkalai
found no difference in accuracy
between students who edited a six-
hundred-word paper on the screen 
and those who worked on paper. Those
who edited on-screen did so faster, but
their performance didn’t suffer.3

So is the comprehension gap a thing
of the past? Not necessarily. The key
qualifiers above, “in certain environ-
ments and on certain types of tasks,”
don’t always apply in the law office.

Deep reading in a digital world

Most of the studies discussed above
focused on relatively short written pas-
sages, because short passages make for
easier testing in the laboratory. But in
the real world, we are called upon daily
to analyze much longer blocks of text,
like judicial opinions and legal briefs.
Comprehending such sophisticated mate-
rial requires that the reader be able to do
more than regurgitate it; the reader must
understand the underlying thoughts and
ideas. Getting the gist of the material is
not enough. Maryanne Wolf, author of
Proust and the Squid, calls this more inten-
sive process “deep reading – a bridge to
thought. It’s that process that I think is
the real endangered aspect of reading.”4

People consistently say that when
they really want to dive into a text, they
read it on paper. Many people who have
grown up reading printed material feel
that their reading is more effective if they
read from paper rather than from a
screen. When describing why they feel
this way, they refer not just to the visual
sense, but also the way paper feels and is
manipulated, which supports their com-
prehension. As we all remember from
our school days, the ability to highlight
or jot notes is aid to understanding.
Similarly, tactile feedback, like being able
to judge where they are in a document
based on the number of pages left to go,
is important.5

And at least a few studies suggest
that by limiting the way people navigate
texts, screens impair comprehension. 
In a 2013 study, Norwegian researchers
asked students of similar reading ability
to study one narrative and one exposito-
ry text, each about 1,500 words in length.
Half the students read the texts on paper
and half read them in pdf files on com-
puters. Afterward, students completed
reading-comprehension tests consisting
of multiple-choice and short-answer
questions, during which they had access

to the texts. Students who read texts in
print scored significantly better on the
tests than students who read the texts
digitally.6

Ferris Jabr reported in Scientific
American on the researchers’ conclusions
about the physical differences between
the two types of reading that led to the
disparity:

Based on observations during the
study, [lead researcher Anne] Mangen
thinks that students reading pdf files
had a more difficult time finding par-
ticular information when referencing
the texts. Volunteers on computers
could only scroll or click through the
pdfs one section at a time, whereas stu-
dents reading on paper could hold the
text in its entirety in their hands and
quickly switch between different pages.
Because of their easy navigability,
paper books and documents may be
better suited to absorption in a text.
“The ease with which you can find out
the beginning, end and everything in
between and the constant connection
to your path, your progress in the text,
might be some way of making it less
taxing cognitively, so you have more
free capacity for comprehension,
Mangen says.7

“Reading is human-technology inter-
action,” says Mangen. “Perhaps the tactil-
ity and physical permanence of paper
yields a different cognitive and emotional
experience.” This is especially true, she
says, for “reading that can’t be done in
snippets, scanning here and there, but
requires sustained attention.”8

Even today’s students, who have
grown up using technology on a daily
basis, seem to have a preference for print
when it comes to deep reading. A 2008
survey of millennials (people born be-
tween 1980 and the early 2000’s) conclud-
ed that, “when it comes to reading a book,
even they prefer good, old-fashioned
print.” Similarly, a 2003 study found that
nearly 80 percent of surveyed students
preferred to read text on paper as
opposed to on a screen in order to
“understand it with clarity.” And a 2011
study concluded that a majority of tertiary

Navigating Legal Texts, continued from Page 7

See Navigating Legal Texts, Page 12
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students will begin their research using
screen-based text (benefiting from
advanced search functions and the like).
However, upon choosing the appropriate

text, students often print it to be able to
better digest the text.9

That sounds familiar. I know that my
own legal research process, and that of

many of my colleagues, is exactly the
same: use Westlaw to find relevant cases
and materials, but once found, print
them out for study. I find it’s much easier
to keep track of my research when I have
a printed-out set of cases that I have 
personally highlighted and annotated,
notwithstanding the myriad of digital
organizational tools that are now 
available. 

To save your eyes, kill some
trees

Reading from screens may create
more stress for the brain than reading
from paper and study participants have
grown tired more rapidly when reading
from screens.10 While these studies have
not identified the cause of this stress,
researchers have concluded that when
reading for long periods of time, readers
can achieve much greater stamina by
reading paper documents.

Other researchers have suggested
that people comprehend less when they
read on a screen because screen-based
reading is more physically and mentally
taxing than reading on paper. Jabr
reports that our eyes are particularly 
susceptible:

Computer screens, smartphones and
tablets like the iPad shine light directly
into people’s faces. Depending on the
model of the device, glare, pixilation
and flickers can also tire the eyes.
LCDs are certainly gentler on eyes
than their predecessor, cathode-ray
tubes (CRT), but prolonged reading on
glossy self-illuminated screens can
cause eyestrain, headaches and blurred
vision. Such symptoms are so common
among people who read on screens –
affecting around 70 percent of people
who work long hours in front of com-
puters – that the American Optometric
Association officially recognizes com-
puter vision syndrome.11

Ctrl-P is your friend

The digital world is not going away –
thankfully. But while none of us want to
return to a world without Westlaw and
Google, it pays to be aware of the pitfalls

Navigating Legal Texts, continued from Page 10

See Navigating Legal Texts, Page 14
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overreliance on digital sources can foster.
By all means, feel free to browse and scan
to your heart’s content. But when it

comes time for deep reading, print it
out. And reach for your favorite high-
lighter.

Daniel B. Pleasant,
ACP, CAS, is a writer and
editor at Rouda, Feder,
Tietjen & McGuinn. He
was certified by the National
Association of Legal Assistants
in 2002 as a Certified
Paralegal. He has also gar-
nered advanced certification
in Discovery, Trial Practice, and California
Civil Procedure. Dan focuses on writing medi-
ation briefs, drafting motions and appellate
briefs, and preparing cases for trial.
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BY BOBBY THOMPSON

In 1994, Caltrans commissioned a
study by California State University on
marking crosswalks across streets with
multiple lanes of traffic. The study found
that marking crosswalks at such intersec-
tions invited disaster and made the inter-
sections more dangerous than they would
have been without them.  Marking the
crosswalk, without other mitigation efforts,
creates a false sense of security for pedes-
trians who enter the crosswalks.  In 2005,
the Federal Highway Administration con-
ducted a similar study and also concluded
crosswalks should not be marked at inter-
sections with multiple lanes of traffic.  A
handful of years later, the State was sued
by a teenager who suffered catastrophic
brain injuries after being struck by a 
car while crossing El Camino Real in a
Caltrans crosswalk located in Millbrae. 
A San Mateo jury found the State liable
because the crosswalk was dangerous.  

Last December, Chandler v. State of
California, a wrongful death case involv-

ing another
Caltrans
crosswalk on
El Camino
Real in
Atherton,
was tried in
San Mateo
County.
The jury
hung. When
the case was
retried this
July, the
result was 

a unanimous $9.5 million verdict for
plaintiffs.  

Civil juries hardly ever hang. Legal
scholars say that is because, in contrast to
criminal trials, the verdicts need not be
unanimous, the burden of proof is lower,
and dissenting jurors are less likely to
hold out because the “only” thing at
stake is money. In fact, researchers
believe only between 0.8 percent and 1.5
percent of civil trials result in a hung

jury. See Revisiting
the Unanimity
Requirement: The
Behavior of the
Non-Unanimous
Civil Jury,
Northwestern
University Law
Review, Vol. 100,
No.1, at. p. 28.
That makes the
Chandler retrial 
an unusual one
worthy of a closer
look.

I wanted to
understand why
the results in the
two trials were 

different and see if there were any prac-
tice takeaways. I asked Mike Danko, plain-
tiffs’ lead trial lawyer, about the verdict.

The case: Cyclist hit in dangerous
crosswalk

Chris Chandler was crossing El
Camino Real, a main drag running from
San Francisco to San Jose. Chandler was
on his bike in the crosswalk. An elderly
driver traveling through the intersection
a bit over the 35-mph speed limit hit and
killed him. The driver said he had a
clear view of the road, but never saw
Chandler until after the impact. We sued
Caltrans, arguing that the intersection
was busy enough that Caltrans should
have left the crosswalk unmarked.

As it turns out, marked crosswalks at
uncontrolled intersections can give pedes-
trians a false sense of security – the pedes-
trian believes that drivers will yield when,
in fact, the driver’s view of the pedestrian
may be blocked by other traffic and so the
driver may have no reason to even slow
down. So it can be safer to cross at an
unmarked crosswalk than at one that is
marked. Counterintuitive, but true.

Caltrans wasn’t having any of it.
Its best settlement offer was a 998 for
$10,000. It blamed the 62-year-old
Chandler for riding his bicycle into the
crossing traffic without looking, and
blamed the elderly driver for speeding
and not paying attention.

Did you have a sense the first
jury might hang?

It was a surprise. I’ve seen jurors
running out of jury rooms crying. I’ve
heard them through the door yelling at
each other. One of my juries deliberated
for 6 days. But never have I had a jury
say that they couldn’t reach a verdict.

See Interview, Page 18
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Most cases settle after the
jury hangs. Why didn’t yours? 

I knew fault on the case was a close
call to begin with, so the fact that the
jury hung was a surprise. But that didn’t
make me think differently about case
value. You might have expected Caltrans
to reassess its position after the jury
hung, but it didn’t. It made it clear that it
wasn’t going to budge from its previous
offer. So that made the decision to press
ahead and try the case again pretty easy. 

What were the two verdicts?

The first jury hung on the first ques-
tion – whether the intersection constitut-
ed a dangerous condition of public prop-
erty. The jurors said that when they start-
ed deliberations, they were 8 to 5 in
favor of plaintiffs and that when they
ended they were 8 to 5 in favor of the
State.

The second jury was unanimous in
plaintiffs’ favor. It found the State 90
percent at fault, the driver 10 percent at
fault, and Chandler blameless. That was
nice for the family, since the Atherton
police had found Chandler entirely at
fault. In fact, they had investigated
Chandler’s death as a possible suicide.

The retrial was before the
same judge, who made the
same evidentiary rulings, and
charged the jury with the same
instructions. So then, what
made the difference?

I’ve talked about this with Claire
Choo, who tried the case with me. I’m
not sure we can say it came down to any
one thing we did differently.

Did you change your strategy
for the retrial?

We thought our presentation to the
first jury was a good one and decided not
to change things just for the sake of shak-
ing things up. So the changes we made
in our trial strategy were subtle. For
example, we decided we needed to dis-
credit only one Caltrans employee, and
that was the decision maker. In the sec-
ond trial, we let the other employees 
off the hook. We didn’t ask them any

question that would lead to impeachment
or make the witnesses look bad. The
examinations were relatively pleasant,
non-confrontational, and quick. Light
and breezy with no distractions. One of
the State’s witnesses told me afterwards
how much easier my questions were for
her as compared to the first trial and
how relieved she was. So that was one 
difference. The surprise was that, even
so, the second jury found the lower level
employees to be cold, bureaucratic, and
part of the problem.

Another difference was that the 
second time through we did a better job
of turning the State’s defenses against it.
For example, the State’s key witness testi-
fied that there was nothing unusual or
special about the crosswalk at issue; it 
was essentially the same as all the others
at uncontrolled intersections on El
Camino Real. We ran with that. Either 
all the crosswalks up and down the
Peninsula from San Francisco to San Jose
are dangerous, or none of them are.  
The case was no longer about one seldom-
used crosswalk in Atherton. That upped
the ante for the second jury.

And we presented evidence that
Caltrans had a “short-term” memory
problem as just three years earlier anoth-
er San Mateo jury handed down a large
verdict against Caltrans for a very similar
marked crosswalk in Millbrae. We also
showed the jury that in 1994, Caltrans
commissioned a study, which found that
laying down crosswalk markings across so
many lanes invited disaster and made
intersections more dangerous than they
would have been without them. A 2005
Federal Highway Administration study
reached the same conclusion. I think 
that evidence went a long way with the
second jury.

Did you take a second look at
all the discovery and experts
before the re-trial?

We did. We spent a lot of time work-
ing with our witnesses and experts prior
to the second trial, which helped their
presentation to the jury. In the first trial,
one of our experts came off poorly to the
jury. I remember running into Mary
Alexander, who worked with this expert

Submit your latest verdict to JuryVerdictAlert.com18 Plaintiff | October 2016 | plaintiffmagazine.com
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in trial before. With her input and a lot
of work, we spent a fair amount of time
beating up our own experts. As a result,
our experts came across much better in
the second trial. We were also successful
in hamstringing Caltrans’ experts, who
attempted to offer irrelevant information
to create confusion and offer new opin-
ions and theories that were not disclosed
at their depositions. Our judge kept that
stuff out, and kept the jury focused on
the question of whether the crosswalk was
dangerous, as opposed to whether or not
Caltrans followed its own manual.

Were all the judge’s rulings the
same?

Caltrans asked the judge to reconsid-
er virtually every decision he made in 
the first trial. Ultimately, the judge 
made the same rulings the second time
around. But we handled the rulings dif-
ferently. For example, in the first trial,
Caltrans wanted to get before the jury
evidence that the crosswalk markings
complied with all Caltrans’ standards and
manuals. That was true enough, but we
kept that evidence out as being irrelevant
to the issue of whether the markings con-
stituted a dangerous condition. That
strategy may have backfired. One of 
the jurors from the first trial seemed to
fault us for not proving that crosswalk
markings violated any of Caltrans’ 
standards.

So in the retrial, we let Caltrans get
a little further into their “compliance”
evidence before either objecting or mov-
ing to strike based on relevance. In each
instance, the judge either sustained 
the objection or struck the testimony.
Caltrans’ lawyers tried again and again 
to get the evidence in front of the jury,
thinking that in the end, even if the evi-
dence wasn’t admitted, the jury would get
the point that the markings complied
with Caltrans’ handbooks. Instead,
what the jury heard repeatedly was that
whether the crosswalk complied with
Caltrans’ standards and handbooks 
was irrelevant to the key issue of whether
it was dangerous. The jury heard that 
not from plaintiffs’ lawyer, but from 
the judge.

Could the different results be
explained just by the fact that
you had a different jury?

Sure. For the second trial, we felt we
needed to do a better job of identifying
and removing defense jurors. So I left
out of my mini-opening any talk of the
evidence showing that marking cross-
walks makes them more dangerous, why
that might be, or how Caltrans knew that
marking crosswalks at busy uncontrolled
intersections was a bad idea. Without that
background, our case sounded improba-
ble, even to me. 

Once we started voir dire, the
defense jurors just couldn’t help them-
selves. One practically leapt out of her
seat, explaining how the case was frivo-
lous, that we were just going after deep
pockets, and that we were wasting every-
one’s time. It was not difficult to find
other jurors who wholeheartedly agreed
with that juror. Had we disclosed some of
the evidence that made the case a closer
one than it otherwise appeared, the
defense jurors might likely have held
their tongues. But as it was, of the first
18 prospective jurors in the box, 12 were
excused for cause. Those who were left
were at least receptive to hearing the evi-
dence. So, no question, the second jury
was more open-minded than the first,
and that could have made the difference.

Did you do anything differently
in your closing argument?

You know, I’m not very good at
being cognizant of my behavior in the
moment. Claire said I became pretty
vocal during my rebuttal, but I have no
memory of being particularly loud.
Caltrans’ closing was long and contained
so much information that I wanted to
rebut. We had a bit of time before I had
to give my rebuttal, so Claire and I came
up with a “top ten” list of points we
needed to rebut. We then whittled that
list down to 3 or 4 main points.

For example, Caltrans argued it did
nothing wrong since it painted the cross-
walk per the MUTCD. I tried to refocus
the jury on the central question of
whether the crosswalk was dangerous, not
whether the lines were painted per the

MUTCD. Because if it was dangerous,
then the law required Caltrans to fix or
remove the crosswalk. It’s not an excuse
that Caltrans decided it didn’t have to fix
or remove the crosswalk because it felt it
complied with the MUTCD. I told the
jury that Caltrans doesn’t get to write
their excuse. I also pointed out how
Caltrans cherry-picked its compliance
with the MUTCD on the crosswalk mark-
ings, while ignoring other parts of the
MUTCD relating to whether there
should be a crosswalk in the first place.

I finished up by explaining to the
jury what Caltrans’ position meant, which
was that Caltrans knows these crosswalks
up and down El Camino are dangerous,
but it won’t fix them until after someone
is killed. I asked the jury to tell Caltrans
its position was unacceptable.

What’s next for the case?

We had hoped a verdict would lead to
the State correcting the dangerous cross-
walks up and down the Peninsula. But the
State has made it clear it has no respect for
the jury’s decision. We expect the State to
appeal rather than take the verdict to
heart. The State’s already filed a motion 
for a new trial, which focuses on the jury
instructions and verdict form.  Fortunately,
the verdict has garnered the support of
many of the residents who live along El
Camino.  They’re now demanding change
and that, in turn, has caught the attention
of some of our lawmakers. It may end up
that the verdict generates legislation requir-
ing Caltrans to do its job and fix the cross-
walks. We just hope we can make it happen
before someone else is killed or injured.

Bobby Thompson is a
founding partner of the
Thompson Law Offices,
P.C., with offices in
Burlingame, California 
and Kansas City, Missouri.
His firm focuses on cata-
strophic injury and wrongful
death cases. He is CAOC

Board Member and the current Treasurer 
of the San Mateo County Trial Lawyers
Association. He can be reached via email
at bobby@tlopc.com.
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BY JOHN P. BLUMBERG

Legal malpractice is a variety of
negligence. However, unlike general
negligence cases, most legal-malpractice
cases require an expert witness. When
you have finished this article, you will
know how to select a legal-malpractice
expert, use that expert to your best
advantage in preparing your case, and
how the expert’s testimony should be
presented during trial.

Legal-malpractice expert witnesses
are generally of two types: litigation and
specialist. The litigation expert becomes 
the jury’s teacher of legal procedure and
strategy. The specialist expert is the jury’s
teacher of the specific area of law that is 
involved in the underlying matter.

The basics of legal malpractice

A lawyer has an obligation to use
such skill, prudence and diligence as
lawyers of ordinary skill and capacity
commonly possess and exercise under
similar circumstances. (Kirsch v. Duryea
(1978) 21 Cal.3d 303, 308.) Attorneys 
fall below the standard of care if “their
advice and actions were so legally defi-
cient when given that it demonstrates a
failure to use such skill, prudence, and
diligence as lawyers of ordinary skill and
capacity commonly possess and exercise
in performing the tasks they undertake.”
(Unigard Insurance Group v. O’Flaherty &
Belgum (1995) 38 Cal.App.4th 1229,
1237.) To fall below that standard of care
is negligence, commonly referred to as
malpractice.

There must also be actual loss or
harm. Even if there is clear and unmis-
takable negligence by an attorney, there
will be no malpractice liability absent

actual harm. The plaintiff must prove
that a breach of the duty of care resulted
in injury and actual loss. Nominal dam-
ages, speculative harm or the threat of
possible future harm are insufficient to
establish a cause of action for malprac-
tice. (Alhino v. Starr (1980) 112
Cal.App.3d 158, 176.)

Evaluating the underlying case

Before a legal malpractice case is
undertaken, there must be a thorough
evaluation of both the attorney negli-
gence and the underlying case. Some
lawyers representing plaintiffs have mis-
takenly assumed that if the previous
lawyer blew the statute of limitations, then
the liability is a foregone conclusion. Far
from it. In malpractice arising out of liti-
gation, the subsequent legal malpractice
action is, in reality, “a case within a case.”
(Ambriz v. Kelegian (2007) 146 Cal.App.4th
1519, 1531.) The first case is whether 
the defendant-attorney was negligent. 
The second case is the “causation” ele-
ment, namely, whether the underlying
matter would have resulted in a favorable
prosecution or defense for the client who
is the potential legal malpractice plaintiff.

A legal-malpractice case is only as
strong as the underlying case would have
been if it had been properly prosecuted
or defended. If the underlying case could
not have been won, then the lawyer’s mal-
practice in failing to file it on time caused
no damages. Stated in an old-fashioned
way: “You can’t make a silk purse from a
sow’s ear.” A losing case is not converted
to a winning case just because the lawyer
negligently handled it.

The expert as case consultant

In many instances, the role of the
legal-malpractice expert in evaluating the

underlying case is crucial. Consider a
case arising out of a claim that an attor-
ney recommended an inadequate settle-
ment to his client. Before the expert can
testify about whether the advice to settle
was negligent, he must be familiar with
the facts of the underlying case.

What was the strength of the liabili-
ty? What were the provable damages?
Were there procedural factors or unset-
tled areas of case law which could affect
the outcome of a trial? The expert must
be able to testify about all these factors of
the underlying case that would have gone
into a competent opinion by the defen-
dant-attorney in recommending the 
settlement. In such a case, it is best to
engage the expert early in the litigation
so that the trial attorney can develop the
facts to support the expert’s opinion.

Why is an expert needed at
trial?

In a general negligence case, liability
is based on whether the defendant failed
to use reasonable care to prevent harm.
(Weaver v. Chavez (2005) 133 Cal.App.4th
1350, 1355.) However, when an attorney
is being sued for errors or omissions, his
or her conduct must be measured by the
level of skill and care that a reasonably
careful attorney would use in similar 
circumstances. In most cases, this is not a
matter of common knowledge, and the
standard of care must be provided by
expert testimony. (Unigard Insurance
Group v. O’Flaherty & Belgum, 38
Cal.App.4th at p. 1239.)

Accordingly, in Lipscomb v. Krause
(1978) 87 Cal.App.3d 970, 976, a nonsuit
was properly granted when the plaintiff
failed to introduce expert testimony that
the defendant-attorney was negligent.
See Legal-malpractice Experts, Page 24
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And, from a defense perspective, it is an
abuse of discretion for the court to
exclude an expert witness who would tes-

tify regarding the propriety of the defen-
dant-attorney’s tactical decisions. (Blanks
v. Shaw (2009) 171 Cal.App.4th 336, 377.)

When is an expert not needed
at trial?

In medical-malpractice cases, it has
been held that no expert is needed when
the misfeasance is sufficiently obvious as
to fall within the common knowledge of
laypersons. Examples include leaving a
foreign object in a patient’s body follow-
ing surgery or the amputation of a wrong
limb. (Ewing v. Northridge Hosp. Medical
Center (2004) 120 Cal.App.4th 1289,
1302-03.) In legal malpractice cases, 
“if the attorney’s negligence is readily
apparent from the facts of the case, then
the testimony of an expert may not be
necessary.” (Goebel v. Lauderdale (1989)
214 Cal.App.3d 1502, 1508.) In Goebel,
the court held that no expert was
required where the defendant-attorney’s
advice resulted in the client’s violation 
of a criminal statute. 

In Betts v. Allstate Ins. Co. (1984) 154
Cal.App.3d 688, 716, the attorney had 
favored the interests of his client’s insur-
ance company over the interests of his
client. In holding that expert testimony 
is not required to establish legal malprac-
tice in all cases, the court said, “This is
not a case in which the question of
breach turned on legal technicalities
requiring the fine exercise of professional
judgment. The issue was simply whether
Ruston did or did not abandon Betts’
best interests in deference to the conflict-
ing interest of Allstate. The proof on that
issue was clear in its inculpatory impact.
It speaks for itself without the aid of 
expert opinion.”

“Where the attorney’s performance
is so clearly contrary to established stan-
dards that a trier of fact may find profes-
sional negligence without expert testimo-
ny, it is not required. (Day v. Rosenthal
(1985) 170 Cal.App.3d 1125, 1146.) That
said, however, the better practice is always
to use an expert witness in a legal mal-
practice case. First, the trial judge may
disagree that an expert is not necessary,
second, “established standards” may
need explanation, and third, the expert
can provide context and explain the 
law’s complexity.

Legal-malpractice Experts, continued from Page 22
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Submit your latest verdict to JuryVerdictAlert.com26 Plaintiff | October 2016 | plaintiffmagazine.com

What can’t the expert testify
about?

As discussed above, the causation
element of the case-within-a-case requires
that the trier of fact hear the case that
would have been presented but for the
defendant-attorney’s negligence. The
trier of fact then decides the underlying
case. The legal-malpractice expert can-
not express an opinion of how the under-
lying case would likely have been decid-
ed. Even though Evidence Code section
805 permits an expert to express an
opinion “that embraces the ultimate issue
to be decided by the trier of fact,” a
legal-malpractice expert is not allowed
“to tell the jury what a reasonable trier 
of fact would have done.” (Piscitelli v.
Friedenberg (2001) 87 Cal.App.4th 953,
972-973.)

Different kinds of legal-
malpractice experts

Although there are as many ways for
a lawyer to mishandle a matter as there
are different types of lawyers and legal
matters, legal-malpractice expert witnesses
are generally of two types: litigation and
specialist. The litigation expert becomes
the jury’s teacher of legal procedure and
strategy. The specialist expert is the jury’s
teacher of the specific area of law that is
involved in the underlying matter (e.g.,
tax, bankruptcy, probate, etc.).

For example, if the alleged error
was a failure to take certain depositions
in the underlying case, a litigation
expert would be able to explain what
depositions are and why they are impor-
tant. However, if the legal error arose
from a transactional matter involving

the sale of a business without adequate
documentation of security for indebted-
ness, a lawyer specializing in such an
area will be needed to explain what
security instruments are and why they
are important.

Why use an expert when the
CACI explains the law?

In a legal malpractice case, the
CACI instructions provide guidance
regarding the standard of care (600), cau-
sation of damages (601), that success is
not required (602), acceptable alternative
legal decisions and strategies (603), and
the obligation to refer to a specialist
(604). However, neither these instruc-
tions nor special instructions can make
the complexity of the law understandable

Legal-malpractice Experts, continued from Page 24
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to the jury. Just as the testimony of an
expert physician in a personal injury 
case can illustrate and illuminate 
medical questions of physical structure
and function, an expert witness attorney
should be used as a teacher of legal 
fundamentals.

The expert’s task goes far beyond
the conclusion that the defendant-lawyer
did or did not fall below the standard of
care; he or she must lay the foundation
for the jurors to be able to understand
the language of the law and the reasons
why actions must be taken or avoided. It
is not enough for the expert to know the
standards and the law; the expert must
be able to make it understandable on a
basic level.

Suppose, for example, that the
alleged malpractice dealt with a failure
to name a “deep pocket” as a defendant
in an injury case. The plaintiff ’s expert
must be able to explain the public poli-
cy behind the principle of joint-and-
several liability in a manner that brings
out its fundamental fairness to the vic-
tim. Or, what if the alleged malpractice
involved the failure to serve appropri-
ate discovery? The expert can explain
the types of discovery and how each is
used to obtain valuable information
that is necessary to prove or defend 
a case.

Should the expert consultant
also be the expert witness? 

In medical-malpractice cases, the
early retention of an expert is key to
understanding the complexities and
designing the discovery. In legal-
malpractice cases, however, there 
may be drawbacks to retaining an
expert who acts both as a consultant
and a witness. One such problem is
that the expert-consultant is privy 
to strategic information which may 
be discoverable when the expert’s 
deposition is taken, and he or she is
asked to disclose everything that has
been discussed with the retaining
attorney.

Also problematic is that the expert
witness, who has acted as a consultant
assisting in the development of strategy,

may be seen by the jury as just another
lawyer for the plaintiff or defendant.
This would destroy the image of the
independent witness whose testimony is
offered to give impartial expertise to the
jury. Therefore, it may be advisable to
retain two experts: a non-testifying con-
sultant to assist in the preparation of the
case and the design of cross-examination
of the opposing expert, and a witness to
testify regarding the standard of care and
causation.

What information does your
expert need?

What information should the legal-
malpractice expert witness be given in
preparation for his or her testimony?
As with other experts, nothing should
be contained in a writing that the trial
lawyer would not want opposing coun-
sel or the jury to see. It is usually not
economical to deluge the expert wit-
ness with every document and deposi-
tion in the case preparatory to a pre-
liminary question of “what do you
think”? It is better to prepare a state-
ment of facts that you want the expert
to assume as true and a timeline of
events with pertinent documents
attached as exhibits. 

After the expert reviews the prelimi-
nary information, he or she will usually
be able to express a tentative opinion
about liability. A careful expert will usual-
ly condition the opinion on further
review of the underlying case. 

If the expert is requested to render
his or her opinions in writing, the
retaining attorney should first have a
conference with the expert to make
sure that the expert has all the infor-
mation that is necessary. In the confer-
ence, the purpose for the report can be
discussed, and any incorrect informa-
tion or misunderstood goals can be
corrected and clarified. Many experi-
enced trial lawyers believe that unless
there is a specific reason for a written
report, it is better practice not to
request one, since it usually gives the
other side an unnecessary advantage in
preparing for deposition and cross-
examination.

Trial testimony – hypotheticals
or facts?

An expert witness can base opinion
testimony on knowledge of the underly-
ing facts from a review of pertinent doc-
uments or on an assumption that certain
facts are true. A hypothetical question 
is one in which the expert is asked to
assume that certain facts are true. It
need not encompass all of the evidence
in the case. “The statement may assume
facts within the limits of the evidence,
not unfairly assembled, upon which the
opinion of the expert is required, and
considerable latitude must be allowed in
the choice of facts as to the basis upon
which to frame a hypothetical question.”
(People v. Vang (2011) 52 Cal.4th 1038,
1046.) What is better – facts or 
hypotheticals? 

If the goal is to sum up the evidence
either at the beginning or end of the
presentation of proof, then a hypotheti-
cal question allows the trial lawyer to
make the equivalent of an opening state-
ment or closing argument as the preface
for the expert’s opinion. But if the goal is
an explanation of the evidence, then the
expert’s testimony can assist the jury to
understand the complexity of the law or
the significance of the underlying acts
and omissions.

A template for effective expert
examination

Expert testimony is effective only if
it captures the jury’s attention. Most peo-
ple will reject opinions that are not pref-
aced with an explanation of relevant
experience and methodology. Stated
another way, jurors are wondering “who
is this guy and how did he arrive at that
conclusion?” Contrary to popular belief,
there is no requirement that opinion tes-
timony be preceded by a request that the
expert recite his education, training and
experience. Your first question can be, 
“I will be asking you to explain the 
standards that lawyers must follow. 
Are you qualified on this subject?” 
Then, follow up:
• Is this something that you regularly 
do in your practice?

Legal-malpractice Experts, continued from Page 26
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• Are you involved in teaching this 
subject?
• Have you ever written anything on the
subject?
• Before reaching a conclusion, did you
use any method of evaluation?
• Would you please explain how you
went about the analysis?
• Why was it important for you to review
these things?

Be careful of friends as
experts

A legal-malpractice expert witness
can be a renowned subject-matter author-
ity or a general practitioner. Choices that
should be avoided include friends of the
trial lawyer or the defendant. Once that

relationship is disclosed, credibility can be
seriously diminished. Selection is a matter
of strategy, but it is important that the
expert have experience as a witness. Some
excellent lawyers are terrible witnesses.

What is ultimately required is a pro-
fessional who can exude the credibility
and experience that a jury will want to
rely on. In the “battle of the experts,” the
jury will weigh the relative credentials of
the opposing experts, so the content of
the expert’s professional resume is always
important.

John P. Blumberg has been practicing for
40 years, specializing in medical and legal
malpractice cases. He is AV-rated, Board
Certified as a Trial Lawyer by the National

Board of Trial Advocacy,
Board Certified in both
Legal Malpractice and
Medical Malpractice by 
the American Board of
Professional Liability
Attorneys, and Board-
Certified in Legal
Malpractice by the

California State Bar Board of Legal
Specialization. He was accepted into ABOTA
in 1991 and has earned its rank of Advocate
with over 50 jury trials to verdict. He current-
ly serves on the Board of Governors of
CAALA and the National Board of Directors
of the American Board of Professional 
Liability Attorneys. He can be reached at
jblumberg@BlumbergLaw.com.
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BY JOSEPH T. CROUSE

The “double whammy” of reduced
earnings and reduced worklife expectan-
cy must always be considered in a proper
analysis of lost future earning capacity
for a person with permanent limitations
from an injury. Earnings and employ-
ment data emanating from U.S. govern-
ment surveys provide vast information
about the experiences of persons with
disabilities in the labor market. 

Two facts, however, stand out about
workers with disabilities who work year-
round and full-time.  They experience 
(1) lower earnings and (2) lower levels 
of labor force participation and employ-
ment compared to their counterparts
without disabilities. This article focuses
on the projection of the future loss of
earning capacity for individuals with 
permanent limitations who still retain a
residual ability to work. 

Human capital 

An individual’s lifetime earning
capacity is his or her power to work and
earn money in the competitive labor
market. The two components of lifetime
earning capacity are how much an individ-
ual earns annually and how long an indi-
vidual is employed (worklife expectancy).
Following a permanent injury, an individ-
ual with a disability may suffer either a
diminution or total destruction of life-
time earning capacity. This article focuses
on the former. It demonstrates how use
of expert analysis and testimony can
most reasonably represent the individ-
ual’s future post-injury earning capacity

and worklife expectancy with and without
disability. 

Earning capacity is synonymous to
what economists term human capital.
Capital is anything that produces wealth.
It can be $10,000 invested in a certificate
of deposit earning interest or a landscap-
ing business investing in four lawnmow-
ers. Human capital is an individual’s
stock of knowledge, skill, and under-
standing that results from education,
training, and experience. This knowl-
edge, skill, and understanding function
as capital since they allow an individual
to sell his or her services in the labor
market in exchange for compensation
which, in turn, builds wealth. 

Intelligence and physical ability are
the most fundamental precursors to the
development and efficient utilization of
human capital. Every occupation requires
some degree of both intelligence and
physical ability. If an individual suffers an
injury that reduces cognitive or physical
ability, it may be harder for that individ-
ual to acquire additional human capital
or to efficiently utilize his or her pre-
injury stock of human capital. As a result,
individuals with a disability often experi-
ence a double whammy: both reduced
earnings and reduced employment rates.
Many government surveys from the U.S.
Department of Labor and Bureau of the
Census support this double whammy
effect for individuals with disabilities. 

Disability and the American
Community Survey 

Disability is defined by the
Americans with Disabilities Act (ADA) 

as “a physical or mental impairment that
substantially limits one or more major
life activities.” Generally, disability can be
thought of as the loss or reduction of
ability from a baseline. The American
Community Survey (ACS) from the U.S.
Census Bureau, the largest annual survey
in the United States, provides a wealth of
information concerning individuals with
disabilities. 

Importantly, the survey allows a
researcher to compare the employment
levels and earnings of the populations
with and without disabilities. Further-
more, the population with disabilities 
can be disaggregated by functional 
limitation and degree of severity. These
qualities make the ACS data the “gold
standard” in measuring lost earning
capacity following a permanent impair-
ment. Of the limitations tracked by the
ACS, our discussion will focus on data 
for those with cognitive or mobility dis-
abilities using data from the 2009-2013 
surveys.

Intelligence and physical ability are
the most fundamental precursors to the
development and efficient utilization of
human capital. 

•In cases involving cognitive disability,
we utilize ACS data where a respon-
dent to the survey answers the ques-
tion: “Because of a physical, mental, or
emotional condition does this person
have serious difficulty concentrating,
remembering, or making decisions?” 
•In cases involving mobility disability,
we utilize ACS data where a respon-
dent to the survey answers the question:
See Lost-earning Capacity, Page 34
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The double whammy in calculating
loss of earning capacity
Reduced earnings and reduced employment rates are a
double whammy in calculating loss of future earning
capacity for an injured person with permanent limitations 



“Does this person have serious difficul-
ty walking or climbing stairs?”

When a person meets the ACS def-
inition of either cognitive or mobility
disability, their human capital is typi-
cally reduced. They are likely to have
reduced access to jobs in the competi-
tive labor market, and their productivi-
ty when employed will likely be
impaired. The government data are
also clear about persons with a disabili-
ty: (1) when working year-round, full-
time, they earn less, on average, than
their counterparts without a disability,
and (2) they typically work less over
their lifetime than their counterparts
without a disability. The data also allow

us to consider severe cognitive and
mobility disabilities; a disability is con-
sidered severe when problems with self-
care or going outside the home are 
also reported.

The ACS contains multiple levels 
of educational attainment that can be 
utilized in computing both average earn-
ings figures and worklife expectancy 
values. Here we present only two levels 
of educational attainment, high school
graduate and baccalaureate degree. 

Earnings

Individuals with either a cognitive or
mobility disability typically earn less than
their counterparts without a disability.

Table 1 provides the median earnings
figures for individuals without a disability
and individuals with either a non-severe
cognitive disability or a non-severe
mobility disability. These earnings figures
are medians for full-time year-round
workers aged 25-64 in the San Jose – San
Francisco – Oakland, California com-
bined statistical area, and are stated in
2015 dollars. As is apparent, cognitive
disability as well as mobility disability sig-
nificantly reduce earnings for males and
females across various levels of educa-
tional attainment. These figures all per-
tain to non-severe disabilities. The dis-
ability effect would be much greater if
the data pertained to a severe disability. 

Worklife Expectancy 

An individual’s worklife expectancy
is the “how long” of lifetime earnings. 
It tells us the number of years of future
earnings that should be considered when
estimating a loss. A worklife expectancy
can be either assumed (e.g., to Social
Security or retirement age) or statistically
measured. Worklife expectancy, when sta-
tistically measured, is an average that
combines the probabilities of life, partici-
pation in the labor force, and employ-
ment rates. It adjusts for periods when
an individual may be out of the labor
force. It is driven by variables such as
age, gender, education, and disability 
status.

Table 2 provides worklife expectancy
values for persons with no disability, per-
sons with a non-severe cognitive disabili-
ty, and persons with a non-severe mobili-
ty disability. The worklife expectancy val-
ues take into account periods of unem-
ployment and life events where an indi-
vidual may not be in the labor force or
employed (e.g., lay-offs, raising a family).
Worklife expectancy tends to increase
with higher levels of education.
Individuals with either a non-severe 
cognitive disability or a non-severe
mobility disability experience a substan-
tial decline in worklife expectancy as
shown in Table 2. 

The statistically average female has a
lower worklife expectancy than the statisti-
cally average male. This results primarily
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from the ACS combining two different
populations: females that are career-dri-
ven and those that opt not to work outside
of the home. It is important to consider a
female’s pattern of employment to deter-
mine whether a female exhibits a pattern
of work more like that of the average
female or the average male. Otherwise, 
it would be unfair to reduce a female’s
worklife expectancy by 4 to 5 years.

Loss of Future Earning Capacity 

Before any analysis of lost earnings
is conducted, permanency of impairment
must be established by a medical profes-
sional. Most importantly, that impair-
ment must translate into some limitation
associated with performing work. The
analysis proceeds in a five-step process to

assess the lifetime loss of future earning
capacity if the requirements are met:
1. Determination of pre-injury annual
earning capacity
2. Determination of pre-injury worklife
expectancy
3. Determination of post-injury annual
earning capacity
4. Determination of post-injury worklife
expectancy
5. Present value calculation of the loss

In estimating the loss of future earn-
ing capacity, an analyst can choose to use
the individual’s actual pre-injury and
post-injury earnings in steps 1 and 3, or
a proxy such as the statistical average
earnings for an educational group as is
presented in Table 1. The analyst must
also determine the pre-injury and 

post-injury worklife expectancies either
statistically as in Table 2 or assumed to a
certain age. Lastly, an economist typically
performs a present value calculation of
the loss. (Note: This simplified computa-
tion correctly states the present cash
value of an individual’s lifetime earnings
if the economist opines that the rate of
future growth in earnings is equal to the
interest rate. Debate or discussion of
whether this is the appropriate opinion is
beyond the scope of this article.)

Consider a 35-year-old male, Robert,
with a high school diploma who func-
tioned as a pipefitter for the previous 
10 years with the same company. He sus-
tained injuries to his hip, leg, and knee
as a result of a motor-vehicle collision
occurring at the beginning of 2013. As a
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Table 1: Median Earnings for Full-Time Year-Round Workers 
(San Jose – San Francisco – Oakland, CA combined statistical area)

No Disability Non-Severe Non-Severe
Cognitive Disability Mobility Disability 

Males

High School $43,000 $38,000 $42,000
Graduate

Baccalaureate $94,000 $79,000 $87,000
Degree

Females

High School $38,000 $28,000 $37,000
Graduate 

Baccalaureate $73,000 $60,000 $67,000
Degree

Table 2: Worklife Expectancies for 35-Year-Old Persons

No Disability Non-Severe Non-Severe
Cognitive Disability Mobility Disability 

Male Worklife Expectancy

High School 25.0 yrs. 11.5 yrs. 11.6 yrs.
Graduate

Baccalaureate 28.0 yrs. 15.4 yrs. 18.8 yrs.
Degree

Female Worklife Expectancy

High School 21.7 yrs. 10.3 yrs. 12.3 yrs.
Graduate 

Baccalaureate 24.1 yrs. 14.9 yrs. 18.9 yrs.
Degree
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BY MORGAN SMITH AND AUDREY MURRAY

Presenting the opinions of your expert at trial is often the
most stressful task at trial. Experts are, by their very definition,
people who know way more about a subject than pretty much
anyone else, and this fact often makes it particularly difficult for
them to make their testimony understandable to those who
know nothing about the subject. For this reason, thinking about
how to show your expert’s opinion, rather than relying upon
them to tell their opinion, might be one of the most important
things you can do to prepare them for deposition and/or trial. 

When developing your case, you take your expert’s views
and opinions into consideration at every turn, but thinking
about how best to show those opinions is also very important.
The expert might have the capacity to make visuals or a
PowerPoint themselves, or they may need support and assis-
tance. This process can get even more complicated when both
you and your expert must weigh in on the design process of
your exhibits and graphics. 

This article will address some of the ways that you can make
the process easier, more efficient and end with a better result.

Case snapshot: Regulatory violations
for gas station pumps

A recent case provides an overview of the graphics
process and a good number of lessons to be learned. The case
involved a claim of non-compliance, regarding state regula-
tions for gas stations involving their pump equipment. While
every one of us knows something about gas stations, almost no
one has any idea of how that gas ends up in their tank, or
how the pumps are supposed to automatically shut off in the
case of leaks.

Given the highly technical nature of this complex under-
ground system, having the expert simply talk about how the sys-
tem works at trial would be a nightmare for counsel, judge and
jury. Rather, this case cried out for easily understood graphics.
However, the question always is: how do you get there?

Gather all the necessary visual information early
in the case 

This case scenario obviously involves the inner workings of
a highly sophisticated and nuanced technical system, and it
must ultimately make sense to a jury. The most important factor
for the attorney to realize is that the learning curve they might
well have gone through to pick up the nuance of the equipment,

will also be felt just as strongly, if not more strongly, by someone
tasked with creating graphics to show your expert’s opinions. 
An attorney often works on a case for years, so expect it will take
time to get a graphics team up to speed. 

It is one thing to generally understand a complex issue, but
when creating a graphic of complex equipment, all aspects must
be accurately visualized, and every single detail must be shown.
A graphics team needs as much information as possible to re-
create the equipment or scene.

For this reason, obtaining all documents from opposing
counsel early in litigation is often crucial to creating good
graphics. Even if the documents do not specifically relate to the
issue you are interested in, they may be absolutely necessary in
showing the whole system, machinery, plant or scene. Always
consider asking or obtaining everything related to the physical
makeup of a location in the issue rather than just narrowing the
focus of your issue. Anytime you can get blueprints of a building
or details of equipment — do it! Such documents can be pro-
duced electronically, so even large piles of drawing details can
be reduced digitally to mere megabits, in place of rolls and rolls
of giant documents.

Experts are able to give detailed specifications: exact meas-
urements, acute understanding of the systems, why certain viola-
tions occurred, and differences in specific pieces of equipment;
yet without diagrams, maps, or photos of all aspects, it may be
hard for a graphics team to re-create everything you need for
good expert visuals.

Sharing information between expert
and graphics team

When involving a graphics team to assist in the preparation
of expert work, considering how to involve that graphics team 
is paramount — in light of the fact that everything an expert
touches, sees or hears is discoverable information. For obvious
reasons, having a graphics team simply email draft after draft 
of concepts, with detailed questions and concerns to the expert,
is generally a really bad idea. 

Back in the day, communications with experts were likely
done in-person and over the phone. If you needed a face-to-face
meeting, and your expert(s) were not local, you’d be racking up
miles for the sheer purpose of developing case theory in-person.
Thanks to the technological advances — in well, just about every-
thing! — your face-to-face can occur anytime/anywhere, and this
really helps the interactive process between an expert and your
graphics team.
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result, he has broad limitations and has
changed occupations. He has worked as a
bus driver for the last two years. Prior to
the injury, he earned $48,000 in 2010,
$50,000 in 2011, and $53,000 in 2012 as
shown in his Social Security earnings state-
ment. After averaging and adjusting these
figures to 2016 dollars, his pre-injury earn-
ing capacity can be reasonably represented
by $54,178. In the last two years Robert
has earned $38,000 and $39,000 at his
new job. His post-injury earning capacity is
reasonably represented by $39,495 (again,
restated to 2016 dollars). 

Next, his worklife expectancy is cal-
culated as 25.0 years pre-injury and 11.6
years post-injury as in Table 2. Robert’s
fringe benefit rate was 30.4% as a pipefit-
ter and 25.9% as a bus driver. His loss of
lifetime expected earnings is calculated
by finding the difference between multi-
plying his pre-injury earning capacity
(after accounting for fringe benefits) by
his pre-injury worklife expectancy and
multiplying his post-injury earning capac-
ity (after accounting for fringe benefits)
by his post-injury worklife expectancy. 

This is completed as follows: Loss =
($70,648 X 25.0 years) – ($49,724 X 11.6
years) = $1,189,402. Table 3 succinctly

presents the steps involved in the calcula-
tion of the loss of future earning capacity.

Conclusion 

Every survey that has studied the
impact of disability on employment
demonstrates a double whammy effect
for individuals with a disability: on aver-
age, they earn less and work less than
their counterparts without a disability.
Using data from the U. S. Census
Bureau, we have demonstrated signifi-
cant lifetime impacts from each of these
prongs that, when combined, lead to a
substantial loss of future earning capacity
even when the individual retains residual
ability to work.

Joseph T. Crouse, Ph.D.,
MBA, MA, CPA, CRC 
is a Vocational Economic
Analyst with Vocational
Economics, Inc. based in
the San Francisco, CA office
of the firm. He functions as
an expert witness and con-
sultant in cases involving

personal injury, wrongful death, and wrong-
ful termination. He received his Ph.D. in eco-
nomics from University of Nevada, Reno and
is both a certified rehabilitation counselor and
a certified public accountant. He may be
reached via email to josephc@vocecon.com.
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Using graphics to make
your expert understandable
Effective graphics put the “show”
in the “show and tell” of expert testimony
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Table 3: Calculation of The Loss of Future Earning Capacity

Pre-Injury Post-Injury

Average Earnings $54,178 + 30.4% $39,495 + 25.9%

Worklife Expectancy 25.0 11.6

Lifetime Earnings $1,766,203 $576,801

Lifetime Loss                                                           $1,189,402



In this sample case, the graphics team spent hours with
the expert without ever sitting in the same room. Using an
online service that allows for screen sharing is a great way to
start the process of downloading all the expert’s information
to those tasked with showing that information. This is a viable
option for frequent communications — plus, it is free to use
with no electronic trail of documents, revisions or emails. 

Design and revisions

The creative process normally starts by understanding and
developing the lawyer’s concepts of the key issues and what needs
to be shown. However, the expert is the one person that is going
to sit on the stand and give the opinion that will likely be grilled
by opposing counsel if any content of the visual is not correct. For
this reason, experts tend to be extremely careful in reviewing any
image they will be presenting, and this fact must be taken into
account in the extent of preparation and estimating the time 
necessary. 

The more complex a concept, the more revisions and time
you should expect you will need for your expert and graphics
team. Ultimately you want your expert to be comfortable with
the final visualizations rendered, as well as to confirm that such
depictions are in line with his or her opinions.

In this case, visualizing several key concepts was obviously
crucial: how the fuel is transferred from delivery trucks to the
underground storage tanks, how fuel is then dispensed into
vehicles, and how sensors trigger properly in order to correctly
detect leaks.

The system functions within this case scenario were small
and invisible to everyone, especially because the most important
components at issue were placed or inducted into the ground
beneath the gas stations. For this reason, with such cases that
involve environments that are difficult to analyze/photograph, if
only images lacking context are available to describe how a sys-
tem functions, this can often lead to confusing notions and add
little value for to those trying to understand such systems.

When this process was first initiated, the graphics team had
limited views as to placement and function of the system compo-
nents. They relied heavily on schematics, plans, and the expert’s
own anecdotes as to how the tanks “likely” function once they
are resting underground. Bear in mind, these systems can vary
greatly between locations depending on soil conditions, installa-
tion specifications, preferences of brands/models utilized, etc.
The graphics team’s job was to create a generic representation to
show how the system works (See Figures 1 and 2).

Pretty much everyone has some understanding of what hap-
pens at a gas station: You pull up to the pump, insert your credit
card, push some buttons, and select your grade of fuel. Once
you insert the fuel dispenser/nozzle into your car, fuel is then
transferred from the underground tank, through the pump, and
into your vehicle. 

The process was graphically modeled in such a way that the
lawyers could demonstrate how this integrates with your average
consumer on a routine basis, by creating a “cut-away” view of

this process. The graphics showed exactly what is supposed to
happen once the consumer initiates the transaction. This pre-
sented a behind-the-scenes look into what would otherwise be
completely invisible, showing the entire process piece by piece. 

The graphics team set out to replicate the underground sys-
tems and storage containers that were out of view in such a way
that a layperson can understand them (See Figure 3). 

The sensors themselves commanded a significant amount 
of technical explanation. Two model sensors were at issue, even
though the sensors did roughly the same thing — measure
height of fluid, provide risk protection by sensing prior to over-
flow (See Figure 4).

Each sensor is designed to detect leaks or spills that can
occur when fuel is transferred from trucks to the underground
system. (See Figure 5.)  They also read rain water runoff that
may collect in the bucket, housing the sensor. This specific read
of rain water is problematic because it can create a false-positive
and sounds an alert due to a liquid other than gasoline.

Reviewing the work product 

Once the attorney was comfortable with the graphics team’s
understanding of what he wanted produced, the graphics team
could contact the expert directly for more details as needed.
Since this was always a collaborative process, both the lawyer
and the expert had a good sense for how the designs were 
taking shape.

Final thoughts 

What is said, is not always understood. What is shown has a
much better chance of comprehension. That is reason enough to
use graphics to help the jury understand your expert’s concepts
and case opinions. Start thinking early about the use of graphics
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by your expert. Provide all the necessary docu-
ments to your graphics team. Give them suffi-
cient time to work with your expert. These steps
will enhance your ability to show the jury images
that are complete, accurate, instructive and
understandable. 

Morgan C. Smith is an attorney who was a 
partner in The Arns Law Firm, San Francisco, 
for 15 years, specializing in personal injury and wrongful death cases.
Morgan now owns and manages Cogent Legal (cogentlegal.com), the

Oakland-based litigation graphics and trial technology
firm he founded to provide visual support for any kind
of case. 

Audrey Murray is Marketing Director and a 
litigation consultant at Cogent Legal. She has 
17 plus years’ experience as a paralegal, predominantly
in personal injury and landlord/tenant law. She works
directly with lawyers and their staff consulting on

graphics, exhibits, and strategy. Her goal is to help bring concepts 
to life visually.

Submit your latest verdict to JuryVerdictAlert.com38 Plaintiff | October 2016 | plaintiffmagazine.com

Understandable Experts, continued from Previous Page

Smith Murray

Figure 4. View of fuel delivery, storage and dispensing system Figure 5. Cutaway view highlighting the contested UDC sensor system

Figure 2. Gas station tanks below ground Figure 3. Underground components, cutaway viewFigure 1. Typical gas station above ground view
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4553, which thereby makes employer
fault a relevant issue. 

Preparing discovery can be quite
time consuming for workers’ compensa-
tion attorneys who typically have hun-
dreds of matters on their caseload. You
can make things easier for the workers’
compensation attorney by preparing the
written discovery, deposition notices, and
subpoenas for the workers’ compensation
attorney to serve. You can also take the
noticed depositions on the workers’ com-
pensation attorney’s behalf. This is a win-
win situation because the burden on the
workers’ compensation attorney is greatly
reduced and you have the advantage of
crafting the discovery in a way that makes
most sense to obtain the evidence you
need for the personal injury case.

The deposition of your client in the
workers’ compensation case often takes
place well before a defendant notices
your client’s deposition in the personal
injury matter. Your client’s testimony at a
workers’ compensation deposition can be
used as evidence in the personal injury
case to support or discredit your client. It
is therefore critical that your client is as
prepared for his or her deposition in the
workers’ compensation case as well as you

would prepare him or her for deposition
in the personal injury case. The best
practice is to assist in the deposition
preparation. 

Monitoring medical treatment

It is important to be active in moni-
toring the medical care in your client’s
workers’ compensation case. The work-
ers’ compensation attorney is a good
resource for information regarding your
client’s medical treatment and can also
assist in obtaining medical payment and
benefits printouts from the workers’ com-
pensation carrier. Periodically check in
with the workers’ compensation attorney
to find out if there are any new health
care providers, new procedures being
considered or scheduled, upcoming eval-
uations by an Agreed Medical Examiner,
and any obstacles to your client receiving
the diagnostic testing or treatment 
recommended by treating doctors. 

Workers’ compensation insurance
carriers are notorious for repeatedly
delaying or denying authorizations for
diagnostic testing, procedures, and other
appropriate and necessary medical care.
These delays and denials are often detri-
mental to your client’s recovery or treat-

ment options and may lead to lifelong
limitations that your client may have
avoided had timely testing and care been
provided. If there are issues or delays in
obtaining authorization for recommend-
ed diagnostic imaging or testing to see if
your client is a surgical candidate, con-
sider paying for the testing as a case cost
or finding a provider who will do the
testing on a lien basis. Then, the testing
results can be provided to the treating
doctor for review. 

You will also want obtain all reports
prepared by the Agreed Medical
Examiner. Their role in the workers’
compensation case is to evaluate your
client and resolve questions or disputes
about the injuries or treatment needs.
These reports can suggest potential items
to include in your client’s life care plan.
The correspondence from the workers’
compensation attorneys to the examiner
could also be helpful in providing early
insight as to issues that the defense may
raise in the personal injury case related
to causation of the injury or necessity 
of a particular form of treatment.

Be sure to advise your client when
speaking to the workers’ compensation
attorney and treating doctors, to be
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BY KIMBERLY WONG
The Veen Firm, P.C.

Workers’ compensation often fails to
provide injured workers adequate com-
pensation, particularly when serious
injuries are involved. However, there are
many instances in which a worker injured
during the course and scope of employ-
ment may be able to receive compensa-
tion in a personal-injury case in addition
to the benefits received from a workers’
compensation claim. These are known as
“crossover” cases. 

Workers’ compensation is not always
the exclusive remedy against the worker’s
employer as there are several recognized
exceptions, including the power press
exception, failure to obtain workers’ com-
pensation coverage, dual capacity, fraud-
ulent concealment, and assault by the
employer. (See Lab. Code, §§ 3602(b)(1),
3602(b)(2), 3602(b)(3), 3706, 4558.)
Additionally, third-party claims may also
exist against non-employers for danger-
ous conditions of property, defective
products, motor vehicle negligence, and
negligence on a multi-employer worksite. 

In crossover cases, it is important for
the client’s benefit that the personal
injury attorney understands the intersec-
tion of the two cases. This article will
address strategies for a personal injury
attorney working with the client’s work-
ers’ compensation attorney to obtain
helpful evidence for the personal injury

case and to maximize the client’s overall
recovery. 

Developing a case plan

A workers’ compensation practice is
quite different from a personal injury
practice in terms of the relevant issues,
objectives, and discovery practices. To 
be entitled to workers’ compensation
benefits, there is no required showing of
employer fault. Employee fault and the
fault of others are also immaterial as long
as the injury occurred during the course
and scope of employment. Consequently,
workers’ compensation attorneys may not
be familiar with the liability theories
involved in third-party cases and excep-
tions to the exclusive remedy.

It is therefore advisable to meet with
the workers’ compensation attorney as
soon as possible to discuss your liability
theories for the personal injury matter
and develop a case plan together. At this
time, you should agree to keep each
other informed of all significant events in
each case, including the client’s deposi-
tion, significant medical evaluations/
reports, mediation and settlement discus-
sions, potential resolution of the case,
and the trial date. Throughout the pen-
dency of both cases, regularly touch base
to see if there are any new developments
that could impact the case plan. 

Discovery and evidence gathering

Workers’ compensation cases are
commonly initiated much sooner than

personal injury cases due to an earlier
statute of limitation. This can be benefi-
cial in providing investigative opportuni-
ties prior to filing the personal injury
case as long as you have a cooperative
relationship with the client’s workers’
compensation attorney. For example, the
workers’ compensation attorney can assist
with obtaining an early inspection of the
site or product, written discovery from
the employer, and depositions of the
employer and witnesses. The information
obtained during this investigation can be
helpful not only in evaluating whether a
client has a potential personal injury
claim, but also in developing evidence
early for the personal injury case. Such
discovery may be particularly helpful 
for claims involving exceptions to the
exclusive remedy and multi-employer
worksite. 

You should know that not every
workers’ compensation attorney is experi-
enced with all of these discovery tools.
Workers’ compensation benefits entitle-
ment in California is based on a no-fault
system, which means that the discovery
needed and conducted in most cases
tends to be minimal. It usually includes
the deposition of the injured worker and
possibly a deposition of the employer.
Written discovery and other discovery
methods are thus rarely used. However,
additional discovery becomes more com-
mon when the worker asserts a claim of
serious and willful misconduct by the
employer under Labor Code section

Discovery can be key
to PI/workers’ comp
“crossover” cases
Cooperation between the PI and workers’ comp attorneys
is key to maximizing the client’s recovery, and the
PI attorney often needs to play the lead role in discovery
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of your client’s damages before it will
receive a credit against its future respon-
sibility for disability and medical pay-
ments. (Associated Construction &
Engineering Co. v. WCAB (1978) 22 Cal.3d
829.)

For example, assume that the client’s
total damages are $1 million, that the
employer’s negligence is 25 percent, the
third party’s negligence is 75 percent,
and that the workers’ compensation car-
rier has provided $200,000 in benefits to
date. In this scenario, the employer is
obligated to provide future benefits up
until it has paid 25 percent of $1 million
($250,000) and after that could seek a
credit from the client’s third-party recov-
ery against future benefits. If, however,
the employer is determined to have had
no responsibility, then the employer
would be entitled to a credit of $250,000
and would not be obligated to provide
additional workers’ compensation bene-
fits until $250,000 has been paid by or
on behalf of your client. In other words,
your client would need to spend $50,000
out of his or her recovery on incident-
related medical expenses before being
able to seek additional benefits from the
employer. 

Lien and credit issues are complex,
so maintaining communication with the
workers’ compensation attorney is essen-
tial throughout the duration of both
cases and particularly during settlement
discussions. 

Kimberly Wong is 
an attorney at The Veen
Firm, P.C. in San Francisco.
She litigates complex 
catastrophic injury cases
involving negligence, 
wrongful death, products 
liability, industrial accidents,

and exceptions to workers’ compensation
exclusive remedy doctrine.
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forthcoming in identifying all injuries,
complaints, and symptoms believed to be
a result of the incident to ensure receipt
of appropriate care. It is also a good idea
to instruct your client to be as accurate
and truthful as possible when describing
to doctors the injuries, particularly as to
the frequency, severity, and duration of
symptoms. Defense counsel will eventual-
ly review the medical records and exam-
ine any notes about your client’s self-
reported symptoms.

Much like deposition testimony or
written discovery responses, you do not
want to see in the doctor’s notes obvious
exaggeration or overstatements of pain
or other symptoms reported by the client
because it affects the client’s credibility. 
It is also harmful when your client mini-
mizes or underreports his or her injuries
because it can prevent your client from
obtaining the correct diagnoses or most
appropriate treatment. 

Maximizing client’s recovery

If the potential for a third-party 
case does not look promising or the like-
lihood of a favorable recovery is uncer-
tain, you should notify the workers’ 

compensation attorney as soon as possi-
ble. The attorney can then explore
whether a “serious and willful misconduct”
petition should be filed before the one-
year statute of limitation. If your client is
successful in showing that the employer
contributed to an employee’s injury by its
“serious and willful misconduct,” your
client will be entitled to receive an addi-
tional 50 percent in compensation from
the employer. (Lab. Code, § 4553.)

When an injured worker receives
compensation from the personal injury
case, the worker may be required to reim-
burse the employer for some or all of the
past workers’ compensation benefits
received. This includes the benefits of
temporary disability, permanent disabili-
ty, and medical care. Additionally, the
worker may lose some or all future bene-
fits that the worker would have otherwise
been entitled to absent the third party
recovery. It is thus essential that the per-
sonal injury attorney and the workers’
compensation attorney discuss all aspects
of proposed settlements to ensure that
they are in the client’s best interest and
most favorable under the client’s particu-
lar circumstances. 

The employer is generally entitled to
recover the amount of benefits it has pro-
vided to an injured worker from a
responsible third party. The employer
typically asserts a lien, but it may also file
its own action or intervene in a pending
third party personal injury case. If the
employer asserts a lien, the amount of
recovery on the lien is reduced by its pro
rata share of costs and attorney fees. The
value of the lien and the carrier’s ability
to recover from the client’s third party
proceeds is based on comparative fault
principles. (Associated Construction &
Engineering Co. v. WCAB (1978) 22 Cal.3d
829, 843.) Employer negligence will
reduce the amount of reimbursement on
the lien or potentially eliminate the lien
depending on the percentage of employ-
er fault, the client’s damages, and the
amount of benefits provided by the
employer. (See Witt v. Jackson (1961) 57
Cal.2d 57.) 

A recovery in the personal injury
case may also impact the duty the
employer has to provide future workers’
compensation benefits to your client.
This issue is known as a “credit.” An
employer must pay its proportional share

“Crossover” Cases, continued from Previous Page
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the firm culture. But beyond mere learn-
ing of the trade, Bogaards’ firm provided
Top with an opportunity, and she took it. 

“In law school, it was more about
getting the experience, trying to find out
what I wanted to do, what kind of envi-
ronment I wanted to work in,” Top said.
“With the Bogaards’ firm, I got so many
opportunities. They were excellent trial
attorneys, and they really inspired me
because that’s what I wanted to do. 
It helped me identify that I wanted 
to be a trial attorney.”

Those opportunities mostly cen-
tered on insurance defense in personal
injury cases but eventually led to an
employment case, on which she worked
with Bogaards. Employment law cases,
Top said, contain the perfect amount of
heady statutes and salacious facts, and
after getting a taste from that first trial,
she started exploring her options,
reaching out to her contacts to see
where she would be able to take a deep-
er dive into employment law. She met
with a friend who was with Gordon &
Rees, just trying to find out how to get
into it and whether or not her friend
liked it. 

“And she said, ‘Well we’re hiring.
Why don’t you submit your resume?’ 
And I did,” Top recalled.

After nearly three years there, Top
spent about a year with the State Bar as
director of examinations and then two
years with Liebert Cassidy Whitmore, a
large employment and education law
firm. Then it was time, she decided, to
really take charge of her career.

Going into business

Opening her own firm was a proud
moment for Top – and a bit frightening.

“It was one of the scariest things I’ve
done,” she said. “Going from steadily
and predictably receiving a paycheck
every couple of weeks to not knowing
when I would get paid again was a huge
deal for me, especially living in the Bay
Area and having a family and a mort-
gage. That was a big adjustment.”

The transition to the plaintiff side
also meant a sea change for Top. She
said it’s a completely different mindset

from being a defense attorney, although
her defense experience has come in
handy. “I’ve really learned a lot in the
year and a half since we opened in terms
of looking at cases differently and work-
ing with individuals and, you know, the
challenges of having the burden of
proof,” she said. “But it’s very different.
It’s really challenging work, but really
gratifying work too.”

One of her first cases when she was
still with the Bogaards firm involved a
worker at a religious school who was
accused of sexual misconduct. The school
refused to extend a defense to the former
employee because of its religious tenets,
and the woman was going to have to pay
for it out of pocket. The allegations
caused havoc on the woman’s personal
life. Top fought hard to try to find some-
one who would pay for her client’s
defense, and it turned out some of the
alleged misconduct took place at her
apartment.

“After a lot of diligence, a lot of
fighting, a lot of persuasion, I was able to
get the insurance carrier on her renter’s
insurance to cover her defense,” Top
said. “That was such a huge thing for me
not only to be able to help her in that
way but in terms of really molding how 
I thought about the legal system and 
justice.

“That was really inspirational,” she
continued. “We knew that in discovery
she had to give up any policies that were
in play, so we knew she had renter’s
insurance, and I thought we should try. 
I really give the insurance company a lot
of credit because at first they were saying
no way, no way, but as I persisted, they
actually couldn’t believe the employer
wasn’t extending a defense. It was a really
reasonable attorney representing the
insurance company.”

As for her trial strategy, Top harps
on preparation to the point where she
memorizes transcripts from depositions
almost word for word. She then creates
a clear roadmap of what she intends to
prove, starting about a hundred days
out from the trial date, and filling it 
in with the evidence as she goes
through it. 

“From there, it’s just knowing what
the evidence is so I’m nimble enough in
the courtroom to be able to maximize
what the evidence is where it’s favorable
to my side of the story,” she said.

Smelling the roses

When she’s not at work, Top spends
most of her free time with her family. She
has two young children, a 4-year-old and
a 7-month-old, and the former Ironman
triathlete joked that her triathlon train-
ing these days consists of feeding, burp-
ing and bathing. Even during her busiest
times, she makes sure to reserve family
days.

“Part of what I learned when my dad
died, something I’ve really tried to see
through, is to do things now and appreci-
ate the present,” Top said. “I’ve tried
really hard to focus on what needs to get
done today and where to draw the line so
I’m able to prioritize where I need to be
spending my time.”

Top said the best advice she could
offer aspiring attorneys is to find an area
of law they’ll enjoy working in. She’s met
too many lawyers who despise what they
do, and she has trouble comprehending
that.

“Life is so short. If you like law and
you don’t like the area you’re practicing
in, continue to go forward,” she said.
“People told me after I started practicing
personal injury, ‘You’ll never get into
employment law, especially on the
defense side; that’s just not how it works.’
But that’s what I was interested in, and 
I wasn’t going to give up.”

“Don’t make yourself miserable,”
Top added. “Continue to explore –
maybe even take a pay cut because it will
pay off in the long run. There’s always
something to learn and room to improve.
If you’re driven by competition with
yourself, then it’s a really fulfilling 
profession.” 

Stephen Ellison is a freelance writer
based in San Jose. Contact him at 
ssjellison@aol.com.

BY STEPHEN ELLISON

Life tossed a pretty nasty curve at
Denise K. Top, and she managed to hang
in there and fight it off.

The Ohio native had been working
at a job she loved, retail analysis, in a
place she adored, the Bay Area, when she
received news no one in their early 30’s
wants or expects to hear.

“I got a phone call at work that my
dad, he was 56 at the time, had dropped
dead,” Top said. “So I rushed home, and
through that whole process I realized,
while I really loved what I was doing, it
was nothing that I saw myself doing in
terms of a career. And what happened to
my dad made me realize life is short. If
you want to do it, you’ve got to do it now.”

Top promptly re-examined her
career goals. She had originally moved
out to the Bay Area to establish residency
and go to law school. So she refocused,
filled out the applications and went for it.
The change was for herself, to be certain,
but in a way, she realized later, it also was
a tribute to her dad. 

“I really wanted to help people.
Growing up, I think my dad sort of
planted that in me,” Top recalled. “I
remember when I was in third grade we
had to do a report on what we wanted to
be when we grew up; my cover page had
the seals of justice on it, and I wanted to
be a lawyer. I didn’t really understand
what being a lawyer meant at the time, 
I just knew it was a way to help stick up
for people and to be a voice for people,
and that was something that naturally 
I always did. It was always an interest of
mine, and then, when I lost my dad at
such a young age, it really made me
think I have to go pursue my goals 
right now.”

Today, Top
has her own
firm – Top
DePaul LLP,
based in
Oakland –
and a prac-
tice that, 
by design,
focuses on
the area she
loves most:
plaintiff
employment
law. Her
early experi-
ence at

defense firms, representing public and
private entities against discrimination,
harassment, retaliation and wrongful 
termination claims, provided her with a
unique and deep understanding of how
employers work and how their legal cases
are handled. Thus, she can often get
results even before a lawsuit is filed, 
she said. 

With employment law, her ultimate
goal is to make a better workplace for
people, Top said. That was her motiva-
tion for making the switch from protect-
ing employers to making sure they were
complying with the law.

“At some point, after doing it for a
long time, I sort of wanted to not only
challenge the way I thought about
things but also start to use the skill and
knowledge I’d obtained to help employ-
ees,” she explained. “There were repeat
problems, and I got to a point where I
was like: ‘Well, I’ve done a lot to help
employers, and I feel really good about
the work I’ve done. Now I really do
want to focus on helping individual 
people.’ And I made that switch when 

I opened up the firm here with Michael
DePaul.” 

Top’s expertise in employment law
goes beyond the courtroom walls. Her
practice has included developing and
presenting workplace trainings on such
subjects as preventing sexual harassment,
discrimination and retaliation; embracing
diversity in the workplace; protected
leaves; and mandated reporting laws.

Career and life transition

Top was raised in northern Ohio 
and went to college near Cincinnati.
After graduating from Miami of Ohio
University with a degree in psychology,
she was at a point in her life where she
could live anywhere and do anything she
wanted. She chose San Francisco initially
with the idea that she could get a job in
social services, which she did for a num-
ber of years. But then came the opportu-
nity in the corporate office of a large
retailer.

“I ended up in a job where I was
working in an office of a buyer at a retail-
er doing retail analysis, and I loved it
because numbers don’t have personali-
ties,” Top said. “It was a great break for
me. I worked for a couple of big retailers
at the time and really liked the people 
I worked with and liked the culture.”

After her father died and she made
the decision about going to law school,
she landed at Golden Gate University
School of Law, where she recalled think-
ing that she was one of very few law stu-
dents who truly enjoyed the learning
experience.

That studious culture didn’t change
much at Top’s first job out of law school
with Pave & Bogaards, a small insurance
defense firm where Debra Bogaards
became her mentor and role model in

Profile: Denise Top
Employment lawyer has had a very varied career,
both within the law and before law school.
Now, she’s where she wants to be

Top
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BY JEFFREY GREENMAN

Having practiced in the area of prem-
ises liability for many years now, I have
run into just about every conceivable situ-
ation where a surveillance video could
have caught the incident in question.
There are no established rules when it
comes to how these videos are preserved
at various locations, but there are some
things you can do to preserve what may
still exist.

Time is of the essence

There is nothing worse than getting a
potential client calling me regarding a slip
and fall, only to learn that it happened six
months ago. However, this is not the be-
all and end-all. The preservation of video
surveillance varies greatly from place to
place and certain occurrences can trigger
the preservation of video surveillance,
but not indefinitely.  

My advice upon receiving a new case
where video surveillance may be avail-
able is to send out a preservation-of-
evidence letter as soon as possible. Some
facilities, if they are not aware of an inci-
dent, will destroy the video each day.
Some places destroy video after three
days, others after two weeks and some
after a month or longer. Alerting the
potential defendant or nearby store that
they may be in possession of important
evidence regarding an accident as timely
as you can is the most important step.
Waiting weeks or months to try and 
preserve evidence could make or break
your case.

When requesting a location to pre-
serve evidence I always cite to law regard-
ing spoliation and “willful suppression of
evidence.” Making the point that their
destruction of any video surveillance

could be used against them typically gets
them to act in a forthright manner.  

Keep an open mind when making
video requests. Often, the defendant in
question is not the only video source that
may have captured the incident. Go to
the location and ask nearby stores or ask
the property management company if
they have surveillance of the area. The
Freedom of Information Act can also
make obtaining video from government-
owned cameras obtainable. Getting to the
scene early is imperative.

Incident reports

Ask your client: When they were
injured, did they alert store employees or
management about the incident? Most
major box/chain stores have policies in
place that require video preservation
when a written incident report is made. 
If your client fails to make an incident
report, the video may not be saved. If
your client comes to you a day or two
after the incident, they can still go back

and file an incident report. Sending your
client back into the lion’s den is however,
a risky bet: use your discretion. 

If no incident report was made, you
should have no expectation that a video
was preserved and therefore you will
need to send out a preservation letter.

If there was a major injury and the
police/fire/ambulance came to the scene,
you can and should argue that the video
surveillance should have been preserved.
In fact, many places have a policy that
the video be preserved in the case of a
major injury. Frequently, the client will be
injured in such a way that an incident
report is not likely. If that is the case, be
sure and follow up with a preservation
letter. Definitely inquire about any of
these policies at your PMK deposition.  

Timely notice and incident
report but no production?
Discovery and trial tactics 

Unfortunately, we are no longer
working in a profession where people

play fairly. The more you practice in this
arena, the more you will hear this: “If the
video is good for them they will produce
it. If the video is bad for them they won’t
show it to you.” If there was timely notice
to preserve the video and the defense
still refuses to produce it, you can rest
assured that you have a good case. The
only videos ever provided to me pre-
litigation were videos I wish I had 
never seen.  

If the video is not produced you 
will have to litigate the case, potentially
even filing a motion to compel. You may
eventually hear that the video was
destroyed along the way. In that instance,
it will be good to produce the preserva-
tion of evidence letter you sent out at the
beginning of the case. It will help to push
the jury in the direction of deceit and
intentional mishandling of evidence by
the defendant.

Another useful tactic is laid out in
the Discovery Act. Request that defen-
dant comply with section 2031.230,
which requires that the responding party
state whether the document (video) never
existed, or, if it did exist at some point
but they don’t have it anymore for any
reason, requires them to say what they
think happened to it (destroyed, lost, in
possession of someone else, etc.). Getting
the defense to admit that the video did
exist at one point but has been destroyed
for whatever reason can be a gold mine.

In this type of instance you should
ask for CACI 204 at the time of trial,
which states:

• 204. Willful Suppression of Evidence
You may consider whether one party

intentionally concealed or destroyed evi-
dence. If you decide that a party did so,
you may decide that the evidence would
have been unfavorable to that party. 

This instruction should be given
only if there is evidence of suppression.
(In re Estate of Moore (1919) 180 Cal. 570,
585 [182 P. 285]; Sprague v. Equifax, Inc.
(1985) 166 Cal.App.3d 1012, 1051;
County of Contra Costa v. Nulty (1965) 
237 Cal.App.2d 593, 598.)  

Showing your preservation letter,
getting testimony regarding corporate
policies for preserving the video and 

evidence of incident reports will bode
well for you in convincing a judge to 
give this damaging instruction.

• The Courts have leeway on how to
give this instruction:

In Cedars-Sinai Medical Center v.
Superior Court (1998) 18 Cal.4th 1, 12, a
case concerning the tort of intentional
spoliation of evidence, the Supreme
Court observed that trial courts are free
to adapt standard jury instructions on
willful suppression to fit the circum-
stances of the case, “including the egre-
giousness of the spoliation and the
strength and nature of the inference aris-
ing from the spoliation.”

• The Evidence Code also gives us
direction on how to proceed. Evidence
Code section 413 states: “In determining
what inferences to draw from the evi-
dence or facts in the case against a party,
the trier of fact may consider, among
other things, the party’s failure to explain
or to deny by his testimony such evidence
or facts in the case against him, or his
willful suppression of evidence relating
thereto, if such be the case.”

The rule of [present Evidence
Code section 413] . . . is predicated on
common sense, and public policy. The
purpose of a trial is to arrive at the
true facts. A trial is not a game where
one counsel safely may sit back and
refuse to produce evidence where in

the nature of things his client is the
only source from which that evidence
may be secured. A defendant is not
under a duty to produce testimony
adverse to himself, but if he fails to
produce evidence that would naturally
have been produced he must take the
risk that the trier of fact will infer, and
properly so, that the evidence, had it
been produced, would have been
adverse. 

(Williamson v. Superior Court of Los Angeles
County (1978) 21 Cal.3d 829, 836 fn. 2,
original italics.)

In short, obtaining video surveil-
lance can be a tricky game but doing it
early and correctly can produce great
results for your clients.  

Jeffrey Greenman is a solo
practitioner at Greenman
Law P.C. in Newport Beach,
CA. He specializes in cata-
strophic personal injury and
medical malpractice cases.
He is a third-generation
attorney. He graduated from
the University of Washington

and Chapman University School of Law, has
been a CAALA member since 2007, and was
the first-ever recipient of CAALA’s “Rising
Star” award in 2012. That year he was also
nominated for CAALA Trial Lawyer of the
Year. 
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should be prohibited as a matter of pub-
lic policy. Finally, this article does not dis-
cuss the extent of confidentiality of settle-
ment negotiations whether during media-
tion or otherwise.

(1) Restrictions on counsel’s right
to practice

Rule 5.6(b) of the ABA Model Rules
of Professional Conduct prohibits a
lawyer from making “an agreement in
which a restriction on the lawyer’s right
to practice is part of the settlement of a
controversy between private parties.”
Similarly, subject to certain exceptions,
Rule 1-500 of the California Rules of 
Professional Conduct provides that:

A member shall not be a party to or
participate in offering or making an
agreement, whether in connection with
the settlement of a lawsuit or other-
wise, if the agreement restricts the
right of a member to practice law . . . .

This provision prohibits a party from
demanding a provision in a settlement
agreement that the opposing party
refrain from representing future clients
in litigation against the same defendant.
(See Los Angeles County Bar Association
Formal Opinion 468 (January 1993) (set-
tlement agreement in which the settling
defendants’ attorneys would have agreed
not to represent other settling defen-
dants against the plaintiff was barred by
Rule 1-500); Standing Committee on
Professional Responsibility and Conduct 
(COPRAC) Formal Opinion 1988-104 
(a settlement agreement that would have
precluded plaintiff ’s attorney from repre-
senting any person or entity in any litiga-
tion or arbitration proceeding against
defendant or its affiliated entities limited
the autonomy of attorneys and the ability
of clients freely to choose an attorney
and therefore restricted the right of the
attorney to practice law.)

But these same rules have been
interpreted to apply to certain requests
for confidentiality in settlement agree-
ments as well. In D.C. Ethics Op. 335,
the D.C. Bar Committee opined in 2006
that it is unethical for an attorney to con-
dition a settlement agreement on a
requirement that counsel keep public
information about a case confidential

and not make any further disclosures
about the case in promotional materials
or on law firm websites, even when both
clients were willing to agree to such a
provision.

The Opinion noted that this inquiry
went beyond the usual confidentiality of
the terms of the settlement agreement
and “raises questions whether, as part of
a settlement, one lawyer may prohibit
another from further disclosure of
already public information, including the
name of the defendant and the allega-
tions of the complaint, and well as infor-
mation that can readily be inferred from
the public record, such as the fact that
the litigation settled.”

The Opinion noted that while nor-
mally a lawyer has a duty to abide by his
or her client’s decision whether to accept
an offer of settlement, this duty can come
into potential conflict with the rule
against agreements that restrict a 
lawyer’s right to practice.

There are some important limita-
tions discussed in this Opinion. First, the
line drawn by the Committee was about
publicly available information. A settle-
ment agreement can require that non-
public information be kept confidential,
such as when a settlement occurs pre-
filing, or pursuant to private arbitration.
Second, it noted that requests by clients
to keep public information confidential
are not prohibited by this Opinion. “If a
client wishes her lawyer not to disclose
public information, she does not need
the mechanism of a settlement agree-
ment to enforce her instructions. The
only reason to make confidentiality a pro-
vision of the settlement agreement is to
give the opposing party a mechanism to
enforce confidentiality. We believe such
opponent-driven secrecy clauses are
restrictions on the lawyer’s right to prac-
tice in violation of Rule 5.6(b).

Other Ethics Committees have come
to similar results. In Opinion 2012-1 of
the Ethics Committee of the Bar
Association of San Francisco, the
Committee concluded that Rule 1-500
prohibits defense counsel from demand-
ing, and attorneys from agreeing to terms
in a settlement agreement that would

prohibit attorneys from referencing in
their resumes, websites or other advertis-
ing materials, public information regard-
ing the fact they have worked on a partic-
ular type of case against a specific defen-
dant. 

The Committee also held that the
same rule prohibits an agreement that
forbids attorneys from disclosing that
they have experience in a specific area 
of the law, regardless of whether that
information is otherwise public. The
Committee reasoned that “[p]rohibiting
an attorney from disclosing public infor-
mation regarding the attorney’s handling 
of a particular type of case against the
settling defendant is an impermissible 
restriction on the attorney’s right to prac-
tice and deprives legal consumers of
information important to their evalua-
tion of the competence and qualifications
of potential counsel.”

In Opinion 730 of the New York
State Bar Association, the Committee on
Professional Ethics opined that broad
confidentiality terms of a settlement
agreement may violate its rule against
agreements that restrict the right of a
lawyer to practice law “if their practical
effect is to restrict the lawyer from under-
taking future representations.” The 
Opinion concluded that a settlement
agreement in an employment matter
cannot be conditioned on a provision
that the attorney representing the plain-
tiff agree not to disclose any information
concerning 1) any matters relating direct-
ly or indirectly to the settlement agree-
ment or its terms; 2) the business or
operations of the defendant corporation
and 3) the termination of the client’s
employment with the defendant corpora-
tion.

While the Committee did not object
to narrow confidentiality regarding settle-
ment terms, the Opinion concluded that
any provision that may apply to public
information would restrict the lawyer’s
right to practice law by requiring the
lawyer to avoid representing future
clients in cases where the lawyer might
have occasion to use information that was
not protected as a confidence but was
nevertheless covered by the settlement
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BY ANNE RICHARDSON

Congratulations! You’ve just negoti-
ated a sum to settle your client’s case.
Now the fun begins. Your opposing
counsel sends you a proposed settle-
ment agreement with terms that make
you squirm. They want a gag order that
not only makes the terms of the settle-
ment confidential, but prevents your
client from talking about what hap-
pened to her. They want to prevent the
lawyers from mentioning the public
facts of the case on websites. You don’t
mind keeping the terms of the settle-
ment confidential, but the rest of the
provisions stick in your craw. Still, your

client wants to settle. So what leverage
do you have?

A lot, actually. Some terms that are
commonly proposed are unenforceable,
contrary to public policy, even unethical.
Here are a few ways you can push back
against some of the most onerous
requests for confidentiality.

This article does not challenge the
principle that settlement agreements may
restrict disclosure of settlement terms.
There are differing views on such clauses,
with some saying that confidentiality of
terms can lead to greater incentive to set-
tle, and others saying that confidentiality
makes it harder for third parties to learn
about conduct that violates the law. 

There can be strong reasons at 
times to oppose confidentiality of terms,
particularly when the parties seek to seal
court records that have no basis for privi-
lege other than the parties’ mutual
request. (See, e.g., Brown v. Advantage
Engineering, Inc., 960 F.2d 1013 (11th
Cir. 1992) [Due to the public’s right of
access to public trials, a member of the
public has standing to view documents
that have not been sealed, and to move
the court to unseal documents which
have been sealed improperly even if part
of a settlement agreement].) 

Nor does this article address the 
debate over whether confidential 
settlements in certain kinds of cases

Fighting onerous confidentiality
clauses in settlement agreements
Many proposed confidentiality clauses conflict with
counsel’s right to practice and the public’s right to know
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terms. The Committee concluded: “A set-
tlement proposal that calls on the lawyer
to agree to keep confidential, for the
opposing party’s benefit, information
that the lawyer ordinarily has no duty to
protect, creates a conflict between the
present client’s interests and those of the
lawyer and future clients.” See also
Colorado Formal Opinion 92 (June 19,
1993) (test of the propriety of a settle-
ment provision under Rule 5.6(b) is
whether it would restrain a lawyer’s exer-
cise of independent judgment on behalf
of other clients to an extent greater than
that of an independent attorney not sub-
ject to such a limitation; provision pro-
hibiting a lawyer from subpoenaing cer-
tain records or fact witnesses in future
actions prohibited).

(2) Prohibition against restricting
the use of case information

Another way in which the above
principles operate to prohibit confiden-
tiality clauses broader than simply the
terms of the settlement, is the substantial
body of law regarding restrictions on an
attorney’s use of case information in
future cases. Courts have found that
attorneys cannot be prevented from
using information that they obtained in a
prior case, even if some of that informa-
tion derives from confidential docu-
ments.

For example, in one case, Hu-Friedy
Mfg. Co., Inc. v. General Electric Co., 1999
U.S. Dist. LEXIS 11213 (N.D. Ill. 1999),
defendant Company brought a motion to
enforce a protective order from a related
case. The plaintiff was represented by the
same counsel in both cases and the court
had entered a protective order in the
prior case that provided: “All confidential
materials shall be used and disclosed
solely for purposes of the preparation
and trial of this case and shall not be
used or disclosed for any other purpose.”

Notwithstanding this language, the
court held that the plaintiff ’s counsel
should not be precluded from seeking in
discovery and using in the subsequent
case the same documents that were
deemed confidential information in the
prior case. The court reasoned that there
was no evidence that the allegations in

the subsequent case were premised on
the confidential information previously
produced. The company also conceded
that the discovery requests were broad
and that any reasonably competent
lawyer would have requested the same
categories of documents as those request-
ed by plaintiff ’s counsel in that case. The
court concluded that “GE’s argument
turns any protective order barring future
use of confidential information that is
independently relevant and discoverable
in a subsequent action into a restriction
on an attorney’s right to practice law.” 
(Id. at *7.)

Numerous ethics opinions have
come to the same conclusion. See, e.g.,
ABA Formal Ethics Opinion 00-417 
(“An agreement not to use information
learned during the representation would
effectively restrict the lawyer’s right to
practice and hence would violate Rule
5.6(b)); Tennessee Formal Ethics Opinion
98-F-141 (same).

(3) Public’s right to access of 
judicial documents

In EEOC v. The Erection Co., Inc., 900
F.2d 168 (9th Cir. 1990), the Ninth
Circuit reversed a trial court’s granting of
a motion to seal a consent decree that
was sought as a result of a settlement
agreement. The court remanded,
requesting that the district court note its
reasoning and findings so that review of
its order could be based on the articulat-
ed reasons. (Id. at 170.) 

Dissenting, Judge Reinhardt stated
that he believed the Order should be
reversed based on the record before the
panel. Both the panel opinion and the
dissent cited Valley Broadcasting v. United
States District Court, 798 F.2d 1289, 1294
(9th Cir. 1986), in which the court dis-
cussed the strong presumption in favor
of public access to judicial documents.
The court held that when access to judi-
cial documents is denied, a court must
articulate the factual basis for the denial
without relying on hypothesis or conjec-
ture. Judge Reinhardt also pointed out
that the public has a right to known how
the EEOC as a federal agency “is carry-
ing out its mandate to protect civil rights,
and whether it is obtaining appropriate

remedies when the law is violated.” (See
also FTC v. Standard Financial
Managements Corp., 830 F.2d 404, 410
(1st Cir. 1987) (“The appropriateness of
making court files accessible is accentuat-
ed in cases where the government is a
party; in such circumstances, the public’s
right to know what the executive branch
is about coalesces with the concomitant
right of citizenry to appraise the judicial
branch.”). “Similarly,” he wrote, “the
public has a right to know whether the
courts are properly resolving discrimina-
tion claims.” (See Brown & Williamson
Tobacco Corp. v. FTC, 710 F.2d 1165,
1178-79 (6th Cit. 1983), cert. denied, 465
U.S. 1100 (1984) (noting that civil cases
frequently involve issues crucial to the
public such as discrimination claims, and
the remedies and penalties “imposed by
the court will be more readily accepted,
or corrected if erroneous, if the public
has an opportunity to review the facts
presented to the court.”)

So next time you are presented by
provisions in a settlement agreement that
purport to (1) make confidential facts 
beyond the terms of the agreement; 
(2) make restrictions on the attorney’s
right to mention the case on her website
or other public materials; (3) prevent the
attorney from representing other clients
against the same defendant or seeking
discovery of protected documents in any
subsequent lawsuit; or (4) make confiden-
tial judicial documents that are not 
otherwise subject to any privilege or 
protection, you should push back. It not
only may benefit you, but it advances the
cause of all consumer attorneys and the
general public’s right to know.

Anne Richardson is the
Director of the Consumer
Law Project at Public
Counsel, Los Angeles,
California. She specializes 
in litigating high impact 
cases on behalf of low 
income consumers. 
(www.publiccounsel.org).
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BY KURT D. WEISS

A traffic collision reconstruction utilizes information and
data gathered from many sources. Sources of information
include but are not limited to traffic reports, vehicle and
scene photographs, statements and testimony. Additional
sources may include vehicle specifications, scientific litera-
ture, and forensic testing. However, physical evidence is vital
to the improved accuracy of a complete collision reconstruc-
tion.

Rollover collisions are a unique category of all automobile
collision types. Other categories include intersection, rear-end
or head-on collisions, collisions with fixed objects, or side
impacts. Traffic collisions may also involve motorcycles, bicy-
clists, and pedestrians. With each category of collision, specific
methods of interpreting and analyzing a unique set of physical
evidence may be employed. 

Reconstruction of rollover collisions generally begins at a
point with known parameters, namely the point of rest (POR)
where vehicle speed is zero and the vehicle location is defined.
From that point, the reconstruction typically works backwards,
analyzing the rollover sequence back to where it began. The
investigator will then examine the events that precipitated the
rollover sequence.

Physical evidence created at the onset and throughout the
rollover sequence is used to characterize a rollover event. Collision
parameters including but not limited to vehicle roll distance (i.e.,
the distance from trip to POR), vehicle trip speed, vehicle roll
count, and vehicle roll rate during the sequence may be deter-
mined if the physical evidence is thoroughly and accurately docu-
mented and photographed. Preservation of physical evidence is
important. Moreover, physical evidence does not improve with
time, so commencing an inspection of the roadway or vehicle early
in the analysis is the best practice to preserve what is available.

Law enforcement investigators often photograph the vehi-
cle and any physical evidence they believe is relevant to a partic-
ular incident, especially in cases involving severe injuries and/or
fatalities. Now more popular than ever before, investigators use
Total Stations, Lidar or other measuring devices to accurately
document the location of physical evidence.

This article examines frequently observed roadway and
vehicle physical evidence and their specific role in the rollover
collision reconstruction.

Roadway evidence

• Trip point – The trip point is the location where the vehicle
begins to roll over, and is marked by an abrupt transition 
from one vehicle dynamic behavior to another. In the case of a

Photo 1

Roadway and vehicle evidence
in rollover collisions
Reconstructing a rollover includes examining physical
evidence on the roadway and the vehicle. Here’s a
detailed roadmap to examining that evidence

Richardson

�



•Asphalt curbs – frequently associated with initiating a vehicle
rollover. With a sufficient yaw angle, the wheel does not simply
roll over the curb, but instead the curb becomes a tripping
mechanism. Often, wheel strikes are evidenced by gouges to 
the asphalt or concrete, as shown in Photo 3 and Photo 4.
•Scrapes or gouge marks – Scrape or gouge marks are created
by vehicle components interacting with the roadway. Scrapes
may be considered linear and somewhat shallower, compared 
to gouges, and are caused by the vehicle exterior interacting
with a road surface, shown in Photo 5 (under shadow). Gouges
are characterized by a deeper artifact, with more road material
removal. Scrapes or gouges soon after the collision are often
denoted by their lighter appearance compared to the adjacent
surface material. Scrapes tend to be longer near the start of the
rollover trajectory by virtue of a higher linear velocity relative to
the roadway. As linear velocity is reduced by friction with the
road, the potential for longer scrapes is reduced. The location
on the road, or the relative distance between groups of scrape
marks, can assist in determining what portion of the vehicle 
created them.
•Wheel impacts and gouges – Wheel impacts are a subset of
gouge marks characterized by their crescent or circular shape,
shown in Photo 6.  

Wheel impacts also occur off the highway and reveal a cir-
cular shape, as shown in Photo 7. Identification of the wheel
that created the artifact, i.e., left or right side, front or back, will
depend on the location and orientation of the crescent relative
to the roll direction and whether it is a driver side or passenger
side leading rollover. Distinguishing between left and right 
side wheel impacts will help characterize the vehicle rollover
dynamics.
•Fractured glass – Fractured glass is often found along the vehi-
cle’s roll path, shown in Photos 8 and 9 (see page 54). Vehicle
window glass breaks due to impact forces or deformation to the
vehicle’s structure. The thickness of these glass fragments can
be measured with calipers, shown in Photos 10 and 11 (see page
54). The thickness, color and location of the glass fragments
found can be cataloged. Comparing the glass fragments found
at the collision site to those of the incident vehicle will help
determine to which window the glass belongs, and more impor-
tant, where in the rollover sequence the window fractured.
Alternately, a suitable exemplar vehicle may be used when the
incident vehicle is no longer available. Determination of the
sequence of vehicle deformation sufficient to fracture window
glass will help characterize vehicle orientation throughout the
rollover sequence.
• Paint, plastic and rubber transfers – Paint transfers are caused
when a painted portion of the vehicle contacts the roadway (black
paint in Photo 5). A shallow scrape may be formed with a distinct
color transfer corresponding to the exterior body color of the vehi-
cle. Observing a paint transfer can assist in identifying the body
panel and vehicle orientation at that location in the rollover
sequence. Additionally, plastic transfers may occur when a plastic
lens, trim piece, or side mirror contacts the road surface, as shown

in Photo 12 (see page 55). Again, the position and color of a plastic
transfer relative to other artifacts may assist in determining vehicle
orientation when the plastic transfer was created. Rubber transfers
mark the location where a tire contacts the road surface, as in
Photo 13 (see page 55). Rubber tire transfers often reveal a stria-
tion pattern consistent with the tread belt or shoulder pattern.
•Vehicle point of rest – The point of rest marks the end of the
rollover sequence. The vehicle may come to rest on its wheels,
side, hood panel or roof. If photographs of the vehicle at the
POR do not exist, then physical evidence at the collision site,
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vehicle in a yaw (rotation about a vertical
axis when viewed from above), the vehicle
is rotating/ sliding before it suddenly
trips, i.e., the vehicle’s center of gravity
moves beyond the leading tires, and the
roll sequence begins. 

The trip point illustrated in Photo 
1 is distinct and uniquely identified by
the termination of tire friction marks
(marked with orange painted dots).
When in a yaw, a vehicle creates tire fric-
tion marks along an arc. The path of
individual tires determines the vehicle’s
yaw angle (the included angle between
the vehicle’s CG velocity vector and the
vehicle longitudinal centerline).
• Vehicles in a yaw – on dirt such as an
unpaved shoulder or embankment often
create furrows. Furrows are caused by
the wheel/tire assembly with a sufficient
yaw angle to plow the soil. Furrows
often precipitate the trip point,
observed in the foreground of Photo 2.
These furrow marks were created when
a light truck left the highway and trav-
eled down a dirt embankment prior to
rolling over.

Photo 4

Photo 5

Photo 3

Photo 6

Photo 7

Roadway & Vehicle Evidence, continued from Previous Page

Photo 2
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such as paint marks identifying tire loca-
tions, an area of scorched asphalt from a
vehicle fire, or divots in the dirt from
impacting tires may help estimate it.

Vehicle evidence

•Scratches to vehicle exterior – Scratches
to the vehicle exterior is evidence of con-
tact between the vehicle and the roadway
(asphalt or concrete), or the dirt and
gravel shoulder, shown in Photo 14 (see
next page). Alignment of the scratches to
the vehicle’s exterior can identify the
vehicle’s orientation relative to its surface
velocity vector. The orientation of vehicle

scratches may change with each rotation
such that the roll count may be identified
by counting the sets of unique scratch
angles. Consideration may be given to
the complexity of the vehicle motion and
the ground topography throughout the
roll trajectory.
•Wheel/Tire assemblies – Wheel assembly
impacts may be of sufficient force to
deform the tire sidewall, allowing the
outer wheel rim to contact the roadway.
Evidence of rim contact are gouges and
scrapes to the steel or alloy wheel. Many
factors including, but not limited to wheel
composition, tire inflation pressure, and

impact force will affect the severity of
artifacts observed. Oftentimes, scraping
the roadway will cause a build-up of
asphalt at the outer wheel rim, as shown
in Photo 15 (see next page). Sometimes,
wheel impacts are of sufficient force to
fracture the wheel, like in Photo 16 (see
next page).
•Impressions – Impressions to the vehicle
exterior may be unique depending on the
object struck, but are not uncommon.
When vehicles interact with an object of
significant resilience (i.e., curb, tree, wall,
etc.), a corresponding mark on the vehicle
exterior may be created, as Photo 17 shows

a tree impression. Photo 18 (see next
page) shows a concrete median barrier
impression. The impression and known
roadway location of the object that caused
it will assist in determining the vehicle’s
orientation during the interaction.
•Plastic Components – Plastic compo-
nents are relatively soft and easily

abraded by interaction with the road-
way. When plastic components slide,
heat is generated by friction, causing
distortion. Oftentimes, the plastic will
exhibit flow and a material build up 
in a direction of the relative motion,
shown in Photo 19 (see next page).
The abraded plastic will assist in 

determining the manner in which the
vehicle slid on the roadway and roll
direction, i.e., driver side or passenger
side leading.

Collision parameters

•Roll distance (units of feet or meters) –
is the distance from the trip point to the

Roadway & Vehicle Evidence, continued from Previous Page
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Photo 10 Photo 11

Photo 12 Photo 14

Photo 16

Photo 15

Photo 13 Photo 17



POR, and is measured using the vehicle
CG (center of gravity, or center of mass)
as a reference. The location of the vehi-
cle CG can be determined using a
moment balance, vehicle specifications or
portable scales. The overall roll distance
may be adjusted to account for the vehi-
cle roll angle prior to trip, i.e., the roll
angle when vehicle’s center of gravity is
in vertical alignment with the leading
tires.
•Trip speed (units of mph or kph) – may
be determined using the known roll dis-
tance and an appropriate deceleration,
or friction value range. Adjustments to
the appropriate friction value range may
be employed to account for the slope
measured along the vehicle roll direction.
•Roll count – is simply the number of
times a vehicle experiences one full
rotation. Significant analysis is required
to accurately determine roll count by
matching the physical evidence on the
roadway with the corresponding physi-
cal evidence on the vehicle. Using the
physical evidence observed on a vehicle
alone may not be sufficient to correctly
identify the roll count. It is best to
inspect the collision site if the roadway
evidence is still preserved. The use of
photographs taken at the collision scene
is helpful. Creating a scale diagram
depicting all physical evidence related
to the vehicle rollover is vital. Using the
totality of evidence will provide a more
accurate characterization of the vehicle
roll dynamics.

Once trip speed and roll count 
are identified, roll rates can then be

determined for each individual rotation
(360°). Roll rates (units deg/sec) are cal-
culated by dividing 360° by the time
(units of seconds) over which the vehicle
rolled between two adjacent roll orienta-
tions. Adjustments to the degrees over
which the vehicle rotates can be made
based on the corresponding vehicle ori-
entation at the time physical evidence 
is created.

Summary

The reconstruction of rollover 
collisions is based on careful review 
of documented physical evidence.
Examples of the physical evidence 
commonly observed in rollover colli-
sions were discussed. Careful examina-
tion of physical evidence is required to
accurately determine the desired colli-
sion parameters, such as roll distance,
trip speed, roll count and roll rates.

Kurt D. Weiss is a colli-
sion reconstruction specialist
and forensic engineer with
Automotive Safety
Research, Inc., in Santa
Barbara. He holds a Master
of Science degree in
Mechanical Engineering,
and is ACTAR accredited.

Since 1986, Mr. Weiss has reconstructed hun-
dreds of traffic collisions and he is familiar
with the wide diversity of physical evidence to
present crash reconstruction. He is a frequent
speaker on traffic-collision reconstruction and
forensic analysis and performance evaluation
of automotive seat-belt systems. He frequently
attends scientific conferences and has authored
numerous peer-reviewed papers on topics 
relating to traffic-collision reconstruction.
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Appellate Reports
Barickman v. Mercury Cas. Co. —
Court rejects the insurer’s argument that it acted
in good faith as a matter of law by making an
early tender of policy limits

�

BY JEFFREY I. EHRLICH

Barickman v. Mercury Cas. Co.
(2016) 2 Cal.App.5th 508 (2d Dist., Div. 7.)

Who needs to know about this case:
Lawyers litigating insurance bad-faith
cases based on the insurer’s failure to set-
tle within policy limits. 

Why it’s important: Rejects the
insurer’s argument that because it agreed
to offer its policy limits early in the
process, it is entitled to judgment as a
matter of law that it acted in good faith.
Rather, the court finds that there was
substantial evidence to support a bad-

faith judgment where the insurer failed
to resolve issues concerning the scope of
the release. 

Synopsis: Mercury’s insured,
McDaniel, ran a red light as she was 
driving while intoxicated, striking and
seriously injuring two pedestrians,
Barickman and McInteer. On August 4,
2010, counsel for Barickman and
McInteer, Algorri, sent Mercury a letter
describing their extensive injuries and
enclosing a copy of the police report. 
On September 1, 2010, Mercury offered
its policy limits of $15,000 per person. 
In response, Algorri requested that
McDaniel provide a statement of assets 

to assist his clients in determining
whether to accept the offer. 

In late October 2010, McDaniel was
sentenced to three years in prison for the
accident, and was ordered to pay restitu-
tion to Barickman and McInteer of
$165,000. In mid-December, Algorri
informed Mercury that his clients accept-
ed the policy-limits offer, and returned
signed releases, in which he had inserted
explanatory language concerning the
$15,000 payment, which stated, “This
does not include court-ordered restitu-
tion.” Mercury took months to decide
whether to accept this language. In dis-
cussions with Algorri, he made it clear
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“Here, the defendants engaged in
conduct inconsistent with their right to
arbitrate. They spent seventeen months
litigating the case. This included devot-
ing “considerable time and effort” to a
joint stipulation structuring the litigation,
filing a motion to dismiss on a key merits
issue, entering into a protective order,
answering discovery, and preparing for
and conducting a deposition. The defen-
dants did not even note their right to
arbitration until almost a year into the
litigation and did not move to enforce
that right until well after that time.
Indeed, fourteen months into the litiga-
tion, they told the district judge and
opposing counsel that they were likely
‘better off ’ in federal court. We agree
with the district court that the totality of
these actions satisfies this element.”

The court also found that the plain-
tiffs satisfied the element of prejudice.
Although litigation conduct inconsistent
with a right to arbitrate most frequently
causes prejudice to the opposing party,
the link is not automatic. To prove preju-
dice, plaintiffs must show more than
“self-inflicted” wounds that they incurred
as a direct result of suing in federal court
contrary to the provisions of an arbitra-
tion agreement.

Arbitration is designed to provide a
simpler and more expeditious system of
resolving certain types of disputes — a
system that values “greater efficiency
and speed” over “procedural rigor.”
When a party has expended consider-
able time and money due to the oppos-
ing party’s failure to timely move for
arbitration and is then deprived of the
benefits for which it has paid by a belat-
ed motion to compel, the party is
indeed prejudiced.

“Here, because the defendants
failed to move for arbitration for sev-
enteen months, the plaintiffs expended
considerable money and effort in fed-
eral litigation, including conferring
with opposing counsel regarding how
to conduct the case on the merits, ana-
lyzing how to approach discovery and
class certification, and contesting the
defendants’ motion to dismiss on the
merits. As discussed above, even if the

parties exchanged the same informa-
tion in court as they would have in
arbitration, the process of doing so in
federal court likely cost far more than
determining the answer to the same
question in arbitration. The unneces-
sary, additional costs incurred by the
plaintiffs as a result of the defendants’
dilatory motion to compel constitute
obvious prejudice.

Moreover, the plaintiffs have shown
prejudice here because, should this case
go to arbitration, they would have to
relitigate a key legal issue on which the
district court has ruled in their favor.
We and other circuits routinely have
found this factor dispositive because the
plaintiffs would be prejudiced if the

defendants got a mulligan on a legal
issue it chose to litigate in court and
lost.”

Jeffrey I. Ehrlich is the
principal of the Ehrlich
Law Firm, with offices in
Encino and Claremont,
California. He is a cum
laude graduate of the
Harvard Law School, a cer-
tified appellate specialist by
the California Board of

Legal Specialization, and a member of the
CAALA Board of Governors. He is the editor-
in-chief of Advocate magazine and a two-
time recipient of the CAALA Appellate
Attorney of the Year award.
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that the purpose of the language was 
to ensure that the release did not wipe
out his clients’ rights to recover their
court-ordered restitution. He was not
stating that McDaniel would not receive a
credit toward the restitution she owed in
the amount of the settlement proceeds. 

Algorri imposed a final deadline of
January 7, 2011 for Mercury to respond
concerning the releases. Mercury request-
ed a further extension that day, and on
January 10, 2011, Mercury declined to
accept the additional language, asking
Algorri to reconsider whether the matter
could be resolved without the added lan-
guage. 

On January 13, 2011, Barickman
and McInteer sued McDaniel for their
personal injuries. In August 2012, the
personal-injury action was settled with a
stipulated judgment in favor of McInteer
for $2.2 million, and in favor of
Barickman for $800,000. McDaniel
assigned her rights against Mercury for a
covenant not to execute. 

Barickman and McInteer sued
Mercury as McDaniel’s assignee in April
2013, and the parties agreed to have the
case tried by a referee in a bench trial
under Code Civ. Proc. section 638. The
referee found that Mercury had breached
the implied covenant of good faith and
fair dealing by refusing to accept the
releases as proposed by Algorri. 

Relying primarily on language from
Graciano v. Mercury General Corp. (2014)
231 Cal.App.4th 414, Mercury argued
that it acted in good faith as a matter of
law because it timely (nine weeks after
the accident) offered McDaniel’s policy
limits to Barickman and Mcinteer.
According to Mercury, the only reason
the case did not settle was Algorri’s
insistence on the unacceptable addi-
tional language he had drafted, not its
failure to offer McDaniel’s policy limits.
The court rejected this argument, find-
ing that “Mercury reads far too much
into the holding and analysis in
Graciano.” In Graciano, the insurer 
was held to have acted in good faith as
a matter of law because it offered its
policy limits within the deadline set by
the insured, and the court found that it

had done “all within its power to effect
a settlement.” 

By contrast, in this case, although
Mercury initially acted in good faith by
offering its policy limits, there were dis-
puted factual issues on the issue of
whether Mercury did all within its
power to effect a settlement in light of
how the dispute about the language of
the release was handled. The court
noted that Mercury was urging it to find
that, “an insurer that at one point acted
in good faith during settlement negoti-
ations has fully discharged its obliga-
tions under the implied covenant and
has no further responsibility to make
reasonable efforts to settle a third
party’s lawsuit against its insured.
Mercury cites no authority for that
rather remarkable proposition.”

The court held that the referee
could properly conclude that Mercury’s
refusal to accept the release as amended
by Algorri or, at least, to present to
Barickman and Mcinteer in a timely fash-
ion a revised release that included both
Algorri’s language and his explanation of
its meaning (for example, by inserting
after Algorri’s addition, “and does not
affect the insured’s right to offset”) was
unreasonable.

Martin v. Yasuda
(9th Cir. 2016) __ F.3d __2016 WL
3924381.

Who needs to know about this
case: Lawyers who want to argue that
the right to seek arbitration has been
waived by their opponent’s litigation
conduct.

Why it’s important: Confirms that
litigation conduct that is inconsistent
with the right to arbitrate will result in a
waiver of the right to arbitrate under the
Federal Arbitration Act, and that it is the
trial judge who decides the issue.

Synopsis: Defendants (Milan) oper-
ate private colleges offering career train-
ing in cosmetology. When plaintiffs
enrolled in their school, they signed a
binding arbitration clause. In October
2013, plaintiffs filed a class action against
Milan, arguing that it violated the Fair
Labor Standards Act by forcing them to

perform unpaid work as part of their
training. 

During a scheduling conference 14
months after the complaint was filed, the
district judge asked Milan’s counsel
whether he intended to file a motion to
compel arbitration. He answered, “We
haven’t made a decision about that. And
frankly ... I think our view of it is we are
probably better off just being here in the
court with the procedures of Rule 23 and
discovery and federal practice than han-
dling it in arbitration.” 

On March 20, 2015, almost seven-
teen months after the start of the case,
Milan moved to compel individual arbi-
tration. The plaintiffs opposed the
motion by arguing that Milan had waived
their right to compel arbitration and that
the terms were unconscionable and unen-
forceable. The district court denied the
motion, finding that Milan had waived
the right to compel arbitration. Affirmed.

First, the court held that the issue of
waiver by litigation conduct is a “gate-
way” issue on a motion to compel arbi-
tration, which is properly decided by the
district court. 

Second, it affirmed the finding of
waiver. It noted that “a party’s extended
silence and delay in moving for arbitra-
tion may indicate a conscious decision to
continue to seek judicial judgment on the
merits of the arbitrable claims,” which
would be inconsistent with a right to
arbitrate. This element can be satisfied
when a party chooses to delay his right to
compel arbitration by actively litigating
his case to take advantage of being in
federal court. A statement by a party that
it has a right to arbitration in pleadings
or motions is not enough to defeat a
claim of waiver. The court cited cases
noting that, “A party cannot keep its
right to demand arbitration in reserve
indefinitely while it pursues a decision on
the merits before the district court” and
“A reservation of rights is not an asser-
tion of rights.” Although filing a motion
to dismiss that does not address the mer-
its of the case is not sufficient to consti-
tute an inconsistent act, seeking a deci-
sion on the merits of an issue may satisfy
this element.
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BY MILES B. COOPER

The lawyer investigating the incident tried 
to piece it together. One bicyclist. One driver. 
A police report lacking detail (and witnesses). 
A classic “he said, he said.” As the lawyer sat
there, the mail arrived. In it, an envelope with a
disk and a computer-assisted dispatch log. Bingo!
The dispatcher noted a caller, not included in 
the police report, who said she saw the incident.

The records officer, however, had redacted the name and number.
The lawyer put the disk in the computer. The 911 audio started
playing. There, on the audio, that same witness gave her name
and cell phone number. The hunt was on…

Reports, reports, reports

There’s a surprising number of records generated by an inci-
dent. Since we weren’t there, getting these records helps us get a
better understanding of the event. So we put out our feelers, 
hoping to find that key evidence that helps us solve the case. 

Police, Sheriffs, and CHP reports

The traffic collision report is just one piece generated by law
enforcement. Most departments now take photos. Those typically
require a separate request (and fee). Want to know if photos were
taken? Most agencies use the CHP traffic collision report form to
comply with statewide incident reporting (the major source for
SWITRS data, for those looking at roadway design cases). If the
box in the upper right is checked yes for photos, order them. 
If it is not checked and photos are critical, consider contacting 
the officers. Sometimes they will use a personal phone to take 
pictures and sometimes they’ll share the information. Don’t forget
that the CHP also has MAIT teams that generate a separate
(super detailed) report for major incidents. 

Emergency dispatch 

Dispatchers generate useful information. The computer-assisted
dispatch log contains time-stamped entries made by the dispatch-
ers. This includes the initial call, codes for all the agencies and
responding units, and sometimes quotes from callers. When trying
to decipher one, search for police dispatcher codes. It helps trans-
late items like “1179” into “accident – ambulance sent.” Dispatch
also typically records the 911 calls and the radio traffic regarding
an incident. These recordings can contain occasional gold: For
example, an admissible statement of a party opponent. “The sun
was in my eyes and I just mowed down a cyclist.” Some dispatchers
also maintain TPS reports as well, but ordering these requires 
the new cover sheets. (Not obscure, it’s just been 17 years since
Office Space was released. Look it up, youngsters).

Fire departments 

Once dispatch is aware that someone may be injured, the 
fire department is typically activated. The most common 
response is an engine company, with a trained paramedic and

other personnel. The paramedic provides medical care. The oth-
ers cut the person out of the car, take notes for the paramedic, or
help secure the scene. The paramedic packages the patient for
transport by a separate (often private) ambulance company. 
The paramedic then writes a patient care report. 

Typically, there’s a separate fire department report for the
incident – for example the vehicle extrication. This is often
referred to as the Captain’s report. Make sure to ask how many
reports are generated when contacting the records department. 

Ambulances 

Fire departments respond to incidents but a vast majority of
them in the Bay Area steer clear of transporting from incident 
location to emergency room. Most municipalities contract with a
private company like AMR or King Ambulance for transportation.
The transport company generates a separate report (and a big bill). 

Private security and nearby structures

Did the incident happen on an entity’s premises or near
some form of private security? They probably did reports too.
And with the proliferation of security cameras, there’s a good
chance the incident was caught on video. These get recorded over
quickly, though, so locating the video right away is important.

Body cameras 

These are a hot topic in law enforcement. It is worth finding
out if the agency uses them or has pilot projects. Cameras aren’t
limited to law enforcement, either. Fire departments and private
ambulance companies are sometimes letting folks use them to
record calls for training purposes. It does not hurt to ask.

Social media

There may be photos or video from the event on Twitter,
Facebook, or Instagram posted by responding agencies. Go
through their feeds to check. Agencies have joined the social media
world, reminding people that they exist, do good, and are therefore
worth funding. Images can also be geotagged and searched by date
and location. Sometimes an incident is recorded by a random
passerby – we located video of a collision on Instagram this way. 

Outro

Back to our lawyer and the call to the neutral witness. She
described what she saw. The driver blew through a red light and
struck the cyclist. A statement followed. Thanks to some detailed
investigation, a tricky liability case soon became much better for
the cyclist.

Miles B. Cooper is a partner at Emison Hullverson LLP. He rep-
resents people with personal injury and wrongful death cases. In addition
to litigating his own cases, he associates in as trial counsel and consults
on trial matters. He has served as lead counsel, co-counsel, second seat,
and schlepper over his career, and is a member of the American Board of
Trial Advocates. Cooper’s interests beyond litigation include trial presenta-
tion technologies and bicycling (although not at the same time).
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Reporting for duty
Track down all the incident reports, videos and maybe
even a witness to better understand what happened
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(800) 262-7576
www.scarlettlawgroup.com
536 Pacific Avenue
San Francisco, CA 94133

Randall H. Scarlett, Esq.

Where you refer catastrophic cases may be the
single most important decision you make for your client.
Whether it’s cases involving traumatic brain injury, spinal-cord injury
or other catastrophic personal injury and wrongful-death cases,
the Scarlett Law Group will ensure results above and beyond
those that can be obtained by other firms.

We are pleased to pay referral fees
in accordance with State Bar rules.

49.1 million — Traumatic brain injury caused by cross centerline
big-rig trucking collision

22.8 million — Traumatic brain injury caused by tour bus collision
with pedestrian

26 million — Permanent brain injury caused by failure to diagnose
H-Flu meningitis

18.6 million — Wrongful death, multiple impact, road defect

13 million — Permanent brain injury caused by failure to diagnose meningitis
in a year-old child

11 million — Traumatic brain injury caused by dangerous roadway
and light rail vehicle collision with pedestrian

10.6 million — Traumatic brain injury caused by collision
with farm machinery.
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