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BY CLIFTON N. SMOOT
The Veen Firm, P.C.

What makes a “real” apology?

When a defendant says “sorry” for
harming your client, look closely at the
content and context of the apology.
Early in a case, a defendant’s apology
may benefit your client. If the apology is
genuine and complete (i.e., accompa-
nied by a fair settlement offer), it is like-
ly to give your client emotional closure.
In some cases, a client may need emo-
tional closure before considering a fair
settlement offer in the first place. The
apology may help mend the relationship
between parties. 

Alternatively, even when the defen-
dant’s apology is not accompanied by a
fair settlement offer, the apology may 
signal that the defendant would like to

settle. Or, the apology itself may contain
factual admissions useful to guide your
discovery. But once you reach trial, it is
too late to apologize. “Sorry” becomes
strategy, and these potential benefits dis-
appear. 

When the defense apologizes at trial,
it is not for your client’s benefit. It is a
performance for the jury, with strategic
and rhetorical goals. This is known as a
“tactical apology” or “sham apology.”
(Debora Levi, Note: The Role of Apology in
Mediation, 72 N.Y.U. L. Rev. 1165, 1173
(1997).) It is the defense’s bid to appear
remorseful and humble, and thereby gain
the moral high ground. Without your
intervention, some jurors may find this
convincing. It will be your job to explain
why the defense’s apology is fraudulent,
and falls short of a “real apology.”

Social science and legal scholars
agree that a real apology contains a 

combination of elements. Five main ele-
ments are listed and discussed below.
The more elements present, the more
sincere and full the apology. When
defense says “sorry” at trial, use this 
list to assess and neutralize whatever
“sham apology” they offer.

Element 1: Standing

“Standing” is the set of qualifications
of who may give and receive an apology.
It is the relational basis for the speaker
and listener to exchange an apology. In
other words, “What right does the person
offering the apology have to offer it, and
what right does the person receiving it
have to receive it?” (Jonathan R. Cohen,
Advising Clients to Apologize, 72 S. Cal. L.
Rev. 1009, 1017 (1999).) For the plaintiff,
standing boils down to who is legally
responsible and who is capable of com-
pensating the plaintiff. (Ibid.) 
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Defense apologies at trial 
Too little, too late: a look at the elements of apology
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Consider, for instance, a motor vehi-
cle collision involving a driver negligent-
ly crashing into a pedestrian. Countless
facts of the incident connect the two par-
ties: sharing the road on the day of the
accident, trusting one another to follow
the community’s safety rules, and the
driver making decisions that lead to the
pedestrian’s injuries. By alleging these
facts in a civil complaint, the pedestrian
formally declares that the driver has
standing to apologize, and that the
pedestrian has standing to receive it.

The pedestrian-driver example of
standing is simple. Do corporate repre-
sentatives or trial attorneys have standing
to apologize to tort victims? Not always.
In an employment case arising out of
employee-employee sexual harassment,
for instance, “[T]he president of the 
company may wish to apologize to the
employee, but may lack the standing to
do so. Unless the company was lax in
preventing or stopping the sexual harass-
ment, what does the president have to
apologize for?” (Ibid.) 

From the perspective of the plaintiff,
the attorney had no factual connection to
the harm suffered. As Jonathan Cohen
advises, “[I]t is the client, rather than the
lawyer, who should apologize.” (Id. at
1050.) A defense attorney apologizing for
the company may lack standing for apol-
ogizing. At most, a high status representa-
tive might have standing to apologize. A
“hired gun,” brought in after the fact to
clean up others’ mistakes, does not.

Additionally, there are solid legal
grounds to exclude attorney apologies via
motion in limine. Statements that
defense counsel feels “sorry” for the
plaintiff, sympathizes with the plaintiff,
or feels bad for the plaintiff are irrele-
vant, improper personal opinions. (See
Hawk v. Super. Ct. (People) (1974) 42
Cal.App.3d 108, 119; ABA Model Rule
3.4(e); ABA Code of Prof. Resp. DR 7-
106(C)(1)-(4).)

Element 2: Sympathy for the
plaintiff

The next component is an expres-
sion of sympathy for the plaintiff ’s
injury. In an apology, the defendant may

recognize that the plaintiff has suffered,
and may reveal feeling sad for having
been involved in an incident that harmed
someone else, regardless of the defen-
dant’s culpability. This is known as
“agent regret,” and is generally inadmis-
sible at trial.
• “Agent Regret,” defined

Bernard Williams coined the term
“agent regret” to describe the unique,
negative reaction to being a central player
in a tragic accident. (Bernard Williams,
Moral Luck: Philosophical Papers 1973-1980
20, 27-29 (1981).) He gives the example
of a car crash, in which a truck driver
blamelessly runs over a child who had
dashed into the street, hidden from view.
Although all witnesses on the scene regard
the crash as terrible, only the truck driver
experiences agent regret. (Id. at 20, 28.)

Agent regret is distinct from conven-
tional regret because no admission of
fault or self-criticism is required. (Id. at
27-29.) When it is part of an apology, it
typically sounds like this: “Plaintiff has
been through a lot, and I’m sorry this
happened to her.” Defense attorneys
deliver this type of “agent regret” apolo-
gy without hesitation at trial. It is a state-
ment that acknowledges Plaintiff ’s suffer-
ing (and arguably concedes damages),
but deflects attention from the defen-
dant’s role in causing it. Most commenta-
tors agree that an apology of this sort is
an incomplete or “botched apology.”
(Lee Taft, Apology and Medical Mistake:
Opportunity or Foil? 14 Ann. Health L. 
55, 74 (2005).) Acknowledging plaintiff ’s
suffering is a good start. But without 
the other elements, an “agent regret”
apology is a mere platitude. 
• CEC § 1160 excludes “Agent Regret”

Section 1160 of the California
Evidence Code (CEC) excludes “agent
regret” type apologies, in which the apol-
ogizer acknowledges regret for the other
person’s injury but does not admit liabili-
ty. The CEC refers to these as “benevo-
lent gestures”:

The portion of statements, writ-
ings or benevolent gestures expressing
sympathy or a general sense of benevo-
lence relating to the pain, suffering 
or death of a person involved in an

accident and made to that person or to
the family of that person shall be inad-
missible as evidence of an admission of
liability in a civil action. 

(Cal. Evid. Code, § 1160.) Section
1160 has the therapeutic goal of encour-
aging parties to say “sorry,” but not
admit any wrongdoing. In other words,
the jury should not misinterpret “sorry”
as meaning “sorry for making a mistake.”
This is a fine goal, since defendants and
plaintiffs alike may exchange these
“humane” pleasantries even when they
do not see themselves as at fault. If your
client says “sorry” for an incident in
which they were harmed, but does not
admit fault, section 1160 should exclude
your client’s apology. However, beware of
defense counsel attempting to expand
this rule to exclude apologies in which
the defendant admitted to making mis-
takes that caused the incident (e.g.,
“Sorry, I was on my phone.”). (See dis-
cussion infra, part 3.)

Interestingly, the lawmakers behind
section 1160 may have misunderstood
what drives lawsuits and what resolves
them. Section 1160’s stated public policy
goal is to stem the tide of the “many law-
suits” that “result from anger,” and are
caused by one party’s failure “to express
sympathy or regret.” (Cal. Evid. Code, §
1160, cmt. – Assembly Committee on
Judiciary, (West Supp. 2015).) With any
luck, parties will share messages of sym-
pathy and thereby “promote calming
rather than disputatiousness.” (Ibid.) In
reality, we all know that a defendant’s
expression of sympathy at best may sig-
nal the defendant’s reality to settle quick-
ly and amicably. But good intentions only
carry a case to a point. If there is going
to be any “calming,” then the defendant
will need to take full responsibility.

Element 3: Regret and self-criticism

A pivotal component of a real apolo-
gy is the expression of regret for one’s
wrongdoing. This includes regret for and
discomfort with having caused the harm
suffered by the victim. This element
allows the defendant to assure the plain-
tiff that he intended no harm in his

Defense Apologies, continued from Previous Page
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actions, and hopefully remove the
“insult” from the injury. (Aaron Lazare,
Go Ahead Say You’re Sorry, Psychology
Today Jan.-Feb. 1995, at 40, 42; see also
Cohen, supra, at 1019.)

Does this mean a full admission of
liability is required in an apology? Yes.
Most commentators agree that an apolo-
gy must express that (1) the defendant
has suffered a “psychic penalty” (Element

2, discussed supra); and (2) the defendant
knows that his conduct was wrongful.
(Cohen, supra note 2, at 1017; But see
Jeffrey S. Helmreich, Does ‘Sorry’
Incriminate? Evidence, Harm and the
Protection of Apology, Cornell J.L. & Pub.
Pol’y Vol. 21, No. 3, 570 (2012). (Arguing
that an apology may be effective even
without admission of fault, so long as it
conveys some degree of shame or
regret.).) Nicholas Tavuchis writes that
apology requires “painful embracement
of our deeds, coupled with a declaration
of regret . . . [w]hatever else is said or
conveyed, an apology must express sor-
row.” (Nicholas Tavuchis, Mea Culpa, 19,
35 (1991) (emphasis added).)

Psychologist Aaron Lazare writes that
an apology must include an admission of
wrongdoing, and should convey the apol-
ogizer’s shame for having broken social
norms. (Lazare, supra, at 40.) Lee Taft,
the preeminent legal theorist concerned
with the moral discourse behind apology,
describes the admission of faulty conduct
as “the central component of apology,”
and warns that an apology given without
contrition, even if successful from a tacti-
cal perspective, is nonetheless “corrupt”
from a moral perspective. (Lee Taft,
Apology Subverted: The Commodification 
of Apology, 109 Yale L.J. 1135, 1148-49
(2000).) 

Where liability is contested at trial, a
defendant’s expression of regret or self-
criticism may be admitted as evidence of
the defendant’s liability. Under CEC sec-
tion 1160, an apology may be admissible
if it contains self-criticism: “A statement
of fault, however, which is part of, or in
addition to, any of the above [benevolent
gestures] shall not be inadmissible pur-
suant to this section.” Along the same
lines, the defendant’s self-critical apology
may qualify as a “declaration against
interest,” a hearsay exception codified 
in CEC section 1230.

In admitted liability cases, a defen-
dant’s apology at trial may be effective at
swaying the jury. If the defendant admits
wrongdoing and expresses regret, then
there is a risk that the jury will perceive
the defendant as a moral agent. This

Defense Apologies, continued from Page 8
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would be a mistake, of course, as the
defendant’s apology presumably lacks
other elements, like numbers 4 and 5
below. 

Element 4: Respect for The
Safety Rule/improving behavior
in the future

The next major component of apol-
ogy is an expression of respect for the
safety rule or standard of reasonable care
that the defendant violated. (Tavuchis,
supra, at 13.) As Donna L. Pavlick
explains, the statement should legitimate
the “moral norm” or “social relationship”
that the defendant previously disrespect-
ed. (Donna L. Pavlick, Apology and
Mediation: The Horse and Carriage of The
Twenty-First Century, 18 Ohio St. J. on
Disp. Resol. 829, 836 (2003).) In the con-
text of a motor vehicle collision, this may
mean, for instance, acknowledging the
importance of turn signals, the speed
limit, or keeping a proper lookout. By
affirming a shared belief system in this
way, the defendant is saying, “I am your
friend, not your foe,” and is thereby like-
ly to create credibility. (Cohen, supra, at
1019.)

For these reasons, a well-made apol-
ogy may stimulate some level of forgive-
ness – or a defense verdict. (See generally
Michael E. McCullough, Everett L.
Worthington, Jr., & Kenneth C. Rachal,
Interpersonal Forgiveness in Close
Relationships, 73 J. Personality & Soc.
Psychol. 321 (1997) (quantitative research
concluding that the apologizer creates
empathy and forgiveness).) Respecting
the social norm is a powerful element,
and may charm jurors. Readers may rec-
ognize an influential plaintiff attorney
handbook, Reptile, at play here. (David
Ball & Don Keenan, Reptile: The 2009
Manual of The Plaintiff ’s Revolution,
117 (2009).) David Ball and Don Keenan
instruct us to provoke jurors’ instincts for
self-protection (personified as “the
Reptile”) by focusing jurors’ attention on
the threat to community safety. As they
explain, a defendant’s apologetic posture
can defuse jurors’ anger by acknowledg-
ing respect for community safety stan-
dards: “Credible remorse is a powerful

way to set the Reptile at rest, because it
means the danger is not likely to repeat
itself.” (Ibid.)

There are several ways to rebut a
defendant’s apologetic claim that he
respects the safety rule. In discovery, you
may consider propounding requests for
admission to draw out a defendant’s posi-
tion on certain safety rules, standards of
care, or the effectiveness of remedial
measures. When the defendant attempts
to claim respect for the safety rule at
trial, remind the jury of the defendant’s
contradictory discovery responses.
Additionally, remind jurors that actions
speak louder than words. A defendant
who truly respects community safety
would demonstrate it by conduct. (Ken
Blanchard & Margret McBride, The One
Minute Apology, 50 (2003).) In trial,
compare the defendant’s apology to his
conduct before and after the incident.
Comment on how the defendant system-
atically ignored the safety rule before the
subject incident. To the extent possible,
point out that the defendant still ignores
the safety rule today, and has opted not
to take subsequent remedial measures.
(See e.g., People v. Lockheed Shipbuilding &
Const. Co (1975) 50 Cal.App.3d Supp. 15,
35 (subsequent remedial measures may
be offered for impeachment purposes).)
Establishing either or both of these ele-
ments will undercut the defendant’s
claim to being the guardian of communi-
ty safety. 

Element 5: Repairing the harm

The final and most important ele-
ment of a real apology is that the defen-
dant must promise to repair the harm
she caused. A thoughtful and sincere
statement of sympathy or regret has lim-
ited or nonexistent value without this ele-
ment. As William Bartels explains, the
apology components discussed above cre-
ate psychological benefits to address emo-
tional needs rather than financial ones: 

[A] statement of sympathy does not
mend the wound nor restore a party to
her pre-injured status. In extreme
cases, the injured may have incurred
substantial medical bills, loss of current
wages, and loss of earning capacity

that results in substantial financial
hardship that no apology could reme-
dy. While the apology may lead to a
psychological remedy, substantial
financial hardship could leave the
injured in no position to compromise
money damages.

(William K. Bartels, The Stormy Seas
Of Apologies: California Evidence Code
Section 1160 Provides A Safe Harbor For
Apologies Made After Accidents, 28 W. St.
U.L. Rev. 141, 143 (2001).) In other
words, a defendant’s apology must
include a pledge to fully make amends
for the plaintiff ’s losses and suffering.
(Blanchard & McBride, supra at 24.) Even
the most heartfelt apology cannot substi-
tute for actual compensation.

Conclusion

A “real apology” is unlikely to occur
in trial. This is because a real apology
requires taking full responsibility. If a
defendant were ready to take full respon-
sibility in the first place, then the case
would not be going to trial. Taking full
responsibility means caring about others,
admitting fault, fixing the damage, and
making sure it will not happen again.
Without meeting all of those objectives,
the defense has no business pretending
to apologize at trial. 

Clifton N. Smoot is an
attorney with The Veen
Firm on the Leary Trial
Team. His team handles
complex cases involving life-
altering injuries or death.
His practice area includes
products liability, workplace
injuries, dangerous condi-
tions of property, and vehicle negligence. 
He is a member of SFTLA, CAOC, AAJ, and
The Lawyers’ Club of San Francisco Inn of
Court, and also helps coach the UC Hastings
Trial Team.
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“

”

BY HOLLY N. BOYER

It was Mother’s Day, and while I
hadn’t made it to the 50 other kinder-
garten events for my son throughout 
the school year, I made it to this one:
“Muffins with Mom.” 

As all of us mothers took our seats in
the teeny tiny chairs and around the kid-
ney-shaped tables, we were each presented
with a booklet prepared by the children
entitled “All About My Mom.” One of the
first pages instructed the kids to draw a
picture of what their mom did during the
day while they were at school. My son
drew me at my desk writing “breefs.” 

The mom sitting next to me
chuckled when she saw hers – she is a
stay-at-home mom, and her daughter
drew her lying in bed. The next page
had several fill-in-the blanks for the
children to describe their mom’s likes
and dislikes. One of the prompts stat-
ed: “My mom’s favorite thing to 
do is ____.” My son wrote “work.”
When one of the teachers saw this, 

she gave me a hug and a sympathetic
half-smile and whispered, “kids say
the darndest things” in my ear.

Wait, what?

Admittedly, my eyes had welled up
with tears when I read it, but it was not
because I was sad. Nope. I was proud. My
son was absolutely right – I love my work.
At that moment, I realized that my son
had been listening when I told him how
important it is to love what you do. He
didn’t see it as a bad thing at all – so,
why would I? 

I am constantly telling my children
to find something that they love, that
they are good at, and that makes them
and others feel good. My kids are six,
three and nine months – so the delivery
is more like “if you love Legos, find a job
building Legos!” I want them to know
that if Mom is working late, or misses the
Groundhog Day parade or some other
event planned during the worst time in
the workday, it is because I have found 
a career doing something that I enjoy. 

I “leaned in” to my career, and I am so
grateful I did. 

For me, because I am mentally stim-
ulated at work, challenged in my prac-
tice, and endlessly entertained by the
amazing attorneys I work with, I am a
happier person and a better mom to my
children. I try to fill each day with things
that I love – my family, my friends, yoga,
trashy reality TV – and work. There is no
work-life balance. There is just life. Being
a mom gives me purpose, and being a
lawyer gives me purpose. Why should 
the two be mutually exclusive?

Holly Boyer is a partner
in Esner, Chang & Boyer,
a boutique appellate firm
with offices in Southern and
Northern California. All of
the partners are certified by
the State Bar of California
as appellate specialists. In

addition to handling all aspects of appellate
litigation, the firm also assists trial lawyers
with dispositive and post-judgment motions.
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BY DEBRA F. BOGAARDS

The New York Times published an arti-
cle recently with the provocative title:
“No One Tells Megyn Kelly What to
Wear.” Megyn Kelly says she is “not going
to be defined by what someone else
deemed appropriate.” The genesis of the
hot topic is Megyn Kelly got slammed
online as a serious news anchor after
wearing spaghetti straps. In response,
Megyn Kelly said: “I can be smart and
challenging while I wear spaghetti straps
and everyone is just going to have to get
their heads around that.” 

While Megyn Kelly may be bucking
Fox News as a fashion maverick on the
air, her choice of attire wouldn’t fly in the
courtroom. In trial, your client’s appear-
ance matters. Every time you introduce
plaintiff to defense counsel, whether in

deposition, mediation, or trial, plaintiff
reflects an image that tells others how to
treat him or her. Defense counsel, the
mediator, and the jury are sizing up your
client and making an assumption about
your client’s credibility, likeability, and
honesty. 

Impression of witness

As a trial attorney, there are so many
aspects of your case that you have to
focus on throughout litigation: Preparing
for the defendant’s deposition, meeting
experts, creating exhibits, preparing a

See First Impression, Page 18
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searing cross-examination, and otherwise
getting ready for trial. The most impor-
tant person, though, is your client…the
plaintiff. 

During your initial client meeting,
assess your client’s credibility, likeability,
and presence. The first time your opposing
counsel meets your client is at plaintiff ’s

deposition. The defense counsel summa-
rizes his or her deposition for the carrier
in a report with the header “Impression
of Witness” preceding the actual deposi-
tion summary. “Impression of Witness”
includes a physical description of plain-
tiff followed by whether plaintiff appears
“honest and sympathetic.” The last line
under “Impression of Witness” is a rating
of plaintiff as “below average,” “average,”
or “above average.” 

A critical component of trial prepara-
tion is effective witness preparation,
including your plaintiff, and clothing is
an important part of such preparation.
Most trials depend heavily on the
strength of witness testimony. You want
your client to testify with confidence,
credibility, and clarity in deposition as
well as while on the stand. You spend
time helping prepare your client to listen
to the question, communicate his or her
truth effectively, and give his or her best
testimony. Accordingly, how your client
appears – with body language, facial reac-
tions, pacing, and dress – is important to
the positive presentation of your case. 

How to dress

Instruct your client how to dress, to
sit forward with both feet planted firmly
on the floor and their hands on the
table, taking time to breathe and think
before answering the question, to speak
clearly, and to maintain good eye contact
during his or her deposition. During
deposition preparation, with the ease of
iPhone video, you can videotape your
client during practice direct and cross
examination. You can provide feedback
about dress, eye contact, facial expres-
sions, attitude, slowing his or her speech
down, and more. Most attorneys know all
of this. There are seminars on “effective
witness preparation,” “the art of direct
examination,” and “killer cross examina-
tion.” But does anyone other than a jury
consultant focus on what your client
should wear?

Definitely not spaghetti straps! The
general thinking is to dress your client
conservatively so no one will be distract-
ed by his or her attire. The last thing you
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want your defense counsel, mediator, or
jury to do is comment on your client’s
appearance. You want the other side to
listen to what your client has to say, not
wonder whether the diamond engage-
ment ring is 6 karats, or what the tattoo
peeking through her dress means. Or 
his lime green dyed hair in a bun (really
happened). 

“The Queen of Mean”

Years ago, you could simply tell your
client at the end of depo prep to come
dressed to his or her deposition in a suit
or dress like he or she would wear to
church or to temple. No more. The dress
code is so relaxed at my temple that the
occasional congregant comes in khakis or
even shorts. So I’ve learned to be more
specific. 

Remember Leona Helmsley? This
cutthroat hotel magnate was known for
her flamboyant personality and tyranni-
cal behavior. She was bestowed the title
“The Queen of Mean.” “She has so much
money that she literally doesn’t care what
people think about her, and probably 
her lawyers don’t have much control 
over her.” She lost.

Same for Martha Stewart. Her son-
in-law, who was her trial attorney, obvi-
ously forgot to tell the socialite to leave
her mink stole and beige Hermes hand-
bag at home. Oprah fared much better
because she listened to the advice of her
jury consultant, Dr. Phil. Wearing expen-
sive jewelry, a mink stole, or carrying a
waitlisted designer handbag risks creat-
ing a perception to the jury that your
client is very rich – the “one percent.” 

Clothes make the plaintiffs

Tell your plaintiff to dress appropri-
ately for his or her profession. Lawyers,
doctors, engineers, and teachers should
wear a suit. Stay-at-home parents who are
not professionals can wear slacks and a
sport coat or button down shirt with a 
V-neck sweater. The object is to look 
professional. Neutral. Appropriate. 

Here is a quick list for men: 
• Business suit or sport coat, slacks, white
shirt, and tie
• Neutral tie (i.e., not one with a pattern
that hurts your eyes, like a bull’s eye!)
• Wedding band (if married)
• Hair should be trim and neat
• Discreet watch (not Rolex or big tank
watch)
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Your male client should not wear
shorts, baggy jeans, short sleeved shirt or
Aloha/Tommy Bahama shirt (yep, in my
last trial, the witness wore an Aloha shirt every
day), or sneakers. No cufflinks…too fancy
schmancy. Take out ear piercings, cut the
long beard or hair, and cover tattoos. 

Here is a quick list for women: 
• Suit or dress with a cardigan (Yes, arms
should be covered)
• No large patterns
• No low cut blouse/cleavage
• No tight fitting or short skirts
• Lose the flashy diamonds or distracting
jewelry (no large hoops, bling, or multiple
rings)
• No stilettos
• No open-toed shoes

The “don’ts” for women are longer
than those for men. That’s simply
because women have far more options on
what to wear: suit, skirt, pants, long,
short, etc. I prefer my clients wear grey,
navy, or brown which are colors that
make them appear more honest. Steer
clear of black as it’s too severe and cold
for female plaintiffs. Usually, I ask my
plaintiff to send me iPhone photos of
three possible outfits or bring some
options to our pre-deposition meeting. 

So, some real life examples: 

(1.) “Uh Oh” moment

My client was the victim in a pedestri-
an v. auto incident. The case settled 

pre-litigation for over the policy limits.
Then, my client had another incident
while she was waiting for her car at the
carwash. She was reading her emails on
her iPhone when suddenly a car rammed
into her bench, knocked her over, and
ran her over. Turns out, the car was her
own car. By the time of her deposition
prep meeting, we had worked together
on both cases for over a year and had
become friends. 

During our day of depo prep, I
looked up and suddenly realized that 
I was too familiar with my client. Her
shabby worn-out jeans, drab t-shirt, no
makeup, and frizzy hair may make her
appear homeless to the defense counsel
and court reporter. Because I knew her
so well and liked her so much, I almost
overlooked her appearance. I explained
to my client that she has only a couple of
hours at her deposition to make a good
impression. Her credibility is comprised
of two parts: her physical appearance
and her testimony. Our goal is to make
her appearance more neutral so counsel
(or the jury) listens to her story. 

A jury consultant can assist with a
client makeover but not every case justi-
fies the retention of a jury consultant.
After learning that my client is comfort-
able at Nordstrom, we met that evening
to look for a suitable outfit for her depo-
sition. A simple dress, sweater, necklace,
and flat shoes. She went to the hair salon
to get her long unruly hair trimmed. 

The result was that she looked conserva-
tive and nicely attired at her deposition
the next day. 

At her deposition, my client was
approachable. The court reporter chatted
with her during the breaks and sympa-
thized with her mild traumatic brain
injury. The defense counsel was vicious
and rude during his cross examination
but tried to get her to like him during
breaks. I always tell my clients that my
goal is to have the court reporter and
defense counsel want to get a cup of cof-
fee with them. That they are “normal.” 

The case proceeded to mediation.
Unfortunately, my client got a chocolate
stain on the front of that dress on the
way home from her deposition. So, we
returned to Nordstrom right before the
mediation. First dress of ten that she
tried on worked like a charm. The next
day at mediation, my client felt confident
when she arrived in her new outfit. The
mediator liked her immediately. And the
mediation was a success. 

(2.) “The sex kitten” 

My husband, Pieter Bogaards, asked
me to co-try an employment case in
Marin. His client, a former medical assis-
tant, was wrongfully terminated from her
job by her employer, a doctor. The doc-
tor and my client had consensual sexual
relations in the past. When their sexual
relationship ended, the doctor drafted a
written contract promising not to termi-
nate her based on their having had an
intimate relationship. When a new girl-
friend felt threatened by their work rela-
tionship, the doctor fired my client. 

When I met our client, she seemed
worn out and tired. My client also looked
rather hard and liked to wear tight cloth-
ing. She was very cooperative when I
explained why we needed to get clothing
more appropriate for court. I did consult
with Dr. Noelle Nelson, a fabulous jury
consultant, about appropriate attire for
court for this particular plaintiff. We
agreed that a loose fitting, soft baby 
blue sweater set and small print floral
skirt would make her seem sweet and 
vulnerable. 

First Impression, continued from Page 20

See First Impression, Page 24

Kevin Kearney
Expert Witness

Over 35 years of Construction
Over 20 years of Consulting
Construction Litigation and Management

BAY AREA/NORTHERN CALIFORNIA

415.819.1157
www.kearneyobanion.com
kevin@kearneyobanion.com



Submit your latest verdict to JuryVerdictAlert.com24 Plaintiff | January 2017 | plaintiffmagazine.com

This was a bench trial. The judge
appeared very sympathetic to my client.
He couldn’t understand how she got her-
self into this situation. She was attractive
but her clothing made her more
approachable and downplayed her sexu-
ality. (She was the victim of sexual abuse
in her childhood, which explained a lot
of her clothing choices and her employ-
ment.) By carefully choosing her clothing
for trial, the judge’s focus was on the
doctor’s breach of contract rather than
on plaintiff ’s “assets.” 

(3.) “The grieving mother”

The grieving mother who lost her
beautiful 20-year-old daughter in the
pipeline explosion came to my office 
to prepare for mediation. She had a 
diamond or gemstone ring on each finger,

a dozen dangly bracelets, seven pierced
earrings in each ear, bright blue eyeshad-
ow, heavy eyeliner, and holes in her
sweater. We went shopping together for
her makeover of a simple neutral dress,
flat shoes, and natural makeup. 

I explained to her that the media-
tors at J.A.M.S. would spend less than
five minutes with her but that quick
impression was critical. Without her
appearance distracting the mediators,
the gentlemen would notice her pro-
found loss and listen to her story of how
her family has been turned upside down.
She is a grieving mother no matter how
she looks but in a formal legal setting,
with a half dozen defense lawyers and
two well-known retired justices, her
image and relatability matters for that
quick snapshot. 

(4.) “The beard”

Giants pitcher Brian Wilson could
get away with his full, quirky beard
because he was once a spectacular closer:
“Fear the Beard.” Fans loved his crazy
beard. He was known for his talent as a
pitcher but also for that beard.

Your client, however, shouldn’t be
known mainly for his beard. One day, 
my potential client from a little town
near Fairfield came into my office on a
disputed-liability bicycle case. He had an
exceedingly long, straggly beard and thin-
ning frizzy long hair. He looked so thin
and frail. Meth head? Already I was judg-
ing him. Once he started talking, however,
I thought he was somewhat believable.
Knowing that this was the type of case 
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that could go to trial, I asked him whether
he would cut off his beard for trial. He
looked at me, raised his index finger, and

said: “Ma’am, if G-d wanted me to be
clean shaven, he would have put a razor
in my finger.” I didn’t take the case. 

Summary

Over the years, I have helped
experts and clients dress for deposition,
mediation, and court. A forestry expert
in a creekside remediation case came in
his denim workshirt and passed around
tree root fibers to the jury. A psychologist
needed to upgrade an 80’s suit with the
skirt hemmed too short. A prostitute 
borrowed one of my suits and starched
button down blouses and threw her
disheveled hair into a bun. It works. 
A trial lawyer’s keen attention to detail
should include focusing on how his or
her client, witness, or expert is to deliver
their content, including appropriate
courtroom attire. 

The take-away from this article is
that plaintiff needs to be well prepared
and dressed appropriately. Both matter.
While Megyn Kelly’s spaghetti straps may
declare her strident nature or independ-
ence, in trial we need a professional and
neutral tone for our client. First impres-
sions matter. 

Debra Bogaards is a
partner in Bogaards Davis
LLP, practicing both plain-
tiff and defense personal
injury, employment and
elder abuse. She was 
named to “2016 The Top
Women Attorneys in
Northern California” list in
Super Lawyers magazine. She regularly teach-
es trial advocacy, having won 37 jury trials.
She is a vice-president on the Board of
Trustees at U.C. Hastings. Her husband,
Pieter Bogaards, has a solo plaintiff ’s employ-
ment practice in Mill Valley. Their daughter,
Jamie (age 28) is a marketing manager at
Sephora and their daughter, Danielle (age
27) graduated in 2016 from Debra’s alma
mater, U.C. Hastings, passed the bar and
started working at Ropes & Gray in S.F.
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BY STEPHEN ELLISON

For Anne Costin, being a plaintiffs’
trial lawyer goes far beyond winning big-
money verdicts and taking down large
companies. It’s a perpetual and immeas-
urable mission to do right by people who
have been wronged, regardless of the
scope of their plight.

Costin, a sole practitioner based in
San Francisco, learned a lot in a relatively
short time as she established herself in
the employment law arena. And even as
her practice has thrived, she believes
there is still much knowledge and wis-
dom to absorb.

“I’m still learning,” said Costin, who
first graduated from University of San
Francisco Law School and then from the
Dolan Law Firm. “Every day in the
courtroom is a new learning experience.
The day I stop learning, I’m done with
this work.”

For now, Costin is just getting start-
ed, and she’s coming off a pretty decent
run of success, including a $20 million
verdict in a whistleblower case she tried
with her mentor, Chris Dolan, in
November. But oftentimes she finds that
the smaller cases are the ones that make
the biggest impact on people’s lives.
Those clients, she said, are just as grate-
ful, if not more so, for the result and the
work she does. 

“Personally, I’m not going to turn
down a case, even if it’s a smaller financial
case,” Costin said. “If it’s a strong liability
case, a plaintiff  who’s really deserving and
was wronged, I will take it regardless of
the value. In the employment world, a
majority of people that are taken advan-
tage of are low-wage workers because
employers think those people have no
recourse. So, I think it’s even more impor-
tant when you have a low-wage worker to
step up and take those cases.”

Working mostly with that demo-
graphic of low-income clients, Costin
embraces a hands-on approach. During
trials, this can be especially taxing, as she
doesn’t have an associate or assistant to
do all the logistical preparation, the
exhibit preparation and the administra-
tive work. Not to mention, she does all
her own depositions, witness interviews
and other required leg work.

The connection with clients

But the payoff, Costin said, is being
the one and only face of the firm, which
is critical in establishing a connection
with her clients. 

“Maybe I have a nontraditional rela-
tionship with my clients,” she said, “but 
I feel the better I know them and their
families, the better I can tell their story,
explain that to others who’ve never met
them, what they’ve gone through and
how they’ve been affected.”

That’s not to say, by any means, the
work is easy. In her last two trials, Costin
said she probably slept an average of

four hours a night while working seven
days a week. At her most recent trial, she
was near tears when the court clerk swore
in the jurors. During some of those late
nights, working into the early-morning
hours, she said, a bit of self-doubt began
to surface and resulted in some despon-
dently themed 2 a.m. emails. But, in the
end, persistence won out.

“You do it for those moments, when
you feel that connection with a witness
during a cross, and you know you can get
them to tell the truth, that they’re ready
to tell the truth,” Costin said. “When you
get the payoff, it’s so exciting. … You just
have to keep showing up and putting one
foot in front of the other and just every
day do the best work you can and don’t
give up. Because the system is there to
protect you. And the jury will see the
truth.”

Full circle

Born in San Francisco, Costin moved
with her family to Denver when she was
very young, then lived in Reno during
her high school years. 

Law first entered into Costin’s career
plans during her undergrad days at UC
Santa Cruz, where she earned a bache-
lor’s degree in sociology. She had been
summoned as a juror in a criminal case
and was immediately enamored with the
trial process. She was most impressed by
jurors being given incredible authority
and ability to dictate the outcome of jus-
tice, she said. That was the first time the
prospect of law school occurred to her,
and she proceeded to take a somewhat
lengthy, winding path to get to the point
of actually applying.

“I worked at many different jobs
before I made that decision,” she said. 
“I worked in a factory, restaurants, and 
I used to teach dance classes. But when 
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I moved to San Francisco, I started work-
ing as a secretary at a law firm. They rep-
resented employees in wage and hour
class-action cases, and my bosses were
very supportive of me trying to figure 
out if that was something I wanted to do
myself. So, they encouraged me to take
the exam for law school.”

At USF, Costin heard a panel of
lawyers talk about employment law
issues, and one of them was Shawn
Miller, who at the time was working at
the Dolan firm, she said. Miller had
recently done a big trial, and Costin
was so intrigued, she ended up getting
a law clerk position at the Dolan 
firm. 

“It may sound cheesy, but I always
knew my goal was try to help people in

some way,” she said. “I originally thought
I might want to do family law and tried
doing that during law school. It was just
so emotionally draining to go through
that kind of personal anguish with family
law clients. So, I decided that wasn’t the
best fit for me. But I’ve always worked
with employees. During law school, I
started working with low-wage workers on
wage and hour issues, with people who
weren’t getting paid at all. … That was
sort of my first foray into employment
stuff.”

A strong mentor

During her time at the Dolan firm,
Costin continued working on wage and
hour cases and developed her trial
skills. She credits Chris Dolan for 

getting her started and setting a stan-
dard for her to aim for. Once she
reached a certain level of experience
and confidence in the courtroom, Costin
figured out it would be best to develop a
style all her own.

“Everyone has sort of their own per-
sonality, and you have to stay true to your-
self,” she said. “Chris Dolan is an incredi-
ble, amazing, dynamic storyteller. I’m dif-
ferent; I may not do things exactly the way
he did, but I think having your own vibe,
your own energy is important. If you come
off being false at all in front of a jury, they
know it immediately. I’m a younger, newer
lawyer, and being open about that and
recognizing it and not pretending I know
everything, it really rings true.”
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BY JEREMY JESSUP

Who knew being a plaintiff ’s attor-
ney was going to be so difficult, not only
from a mental standpoint, but from an
emotional one?

For the first 15 years of my legal
career I provided a defense for those
insured by State Farm, Farmers, Allied/
Nationwide and many others. For nearly
14 years I thought I was fighting the
good fight, for those who were being
unduly persecuted for a simple lapse
in judgment, or an accident. 

“We will pay what we owe.” Those
were the words that were uttered to me
repeatedly. I would make it a personal
mission, sometimes a challenge with 

colleagues, to see how much off the
authority I could save a carrier. A $500
savings on a case worth $12,000 was a
notch in my belt. Plaintiffs were not
seen as victims; they were seen as
opportunistic individuals who must
have thought they hit the lottery once
they got rear-ended in a parking lot.
Sure, my client was at fault, but we
would “pay what we owed” and maybe 
a little less.

I remember one day going into the
office of my mentor and asking him why
these cases all seemed to have little
quirks, and nothing was straightforward.
He responded, “If they were straightfor-
ward, they would have settled and never
made it to our office.”

The work was not the same, as plain-
tiffs’ attorneys were building up their
case like a Jenga puzzle, all I had to do
was pull a piece or two out. Pull the right
one, and the whole case came crashing
down. Did I win because my client was
not liable? Sometimes yes; most times,
no. I was just able to pull the right piece
at the right time. 

As I progressed in my career as a
defense attorney, the types of cases 
I defended changed. No longer was I
defending the classic MIST cases, I was
defending high-exposure, catastrophic-
loss cases. I was no longer satisfied with
saving a carrier a few nickels, I began to
celebrate obtaining six-figure judgments
against plaintiffs who took their case too
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Taking control: Terror and
reward

Costin said she decided to start her
own firm because, essentially, she wanted
the independence, the control. Being 
her own boss means she’s able to work
when she needs to and travel when she
doesn’t. If that means working six
months straight and then taking a month
off, so be it, she said. But at least she is
the one calling the shots and dictating
that schedule. 

And, of course, the financial benefit
is a huge factor, she said.

“It is hard to be an associate at a
plaintiff ’s firm because you see just how
much money you are bringing in on
cases and know the differential between
those numbers and your paycheck,”
Costin said. “But I will tell you that one
thing I didn’t truly understand until I
had my own firm is the overhead. It takes
a major investment just to operate a busi-
ness and fund these cases. Rent, insur-
ance, deposition and expert costs add up.
Your own life is truly tied to your case
results, which can be both terrifying and
incredibly rewarding.”

Fortunately for Costin and her
clients, 2016 was a terrifying and reward-
ing year. The $20 million whistleblower
retaliation case in San Francisco involved
an employee for a time-share company
who complained that her co-workers were
committing serious sales fraud – taking
advantage of elderly clients by opening
credit cards without their knowledge and
lying about huge purchases. People were
walking out of time-share presentations
not even knowing they had purchased
anything and then getting a credit card
bill six months later totaling $50,000,
Costin said.

“I was the fourth lawyer on the
case,” she said. “It had been pending in
litigation for years before it came to me.
I decided to take it on and quickly real-
ized, with the defense firm’s team of
lawyers, I was beyond outnumbered. 
At some point, I realized I needed help,
so I asked Chris if he wanted to come in
and try the case with me. We made a
really good team.

“He takes every case seriously, and
he taught me to do that,” Costin added.
“Whether it’s a $20,000 case or a $20
million case, you fight every step of the
way with all the effort and passion that
you can. Every client deserves that.” 

A few months earlier, Costin and
Denise Top wrapped up a negligent
supervision case in Solano County involv-
ing a workplace attack. The pair got a
$1.9 million verdict after proving the
employer knew the attacker was violent
and did nothing to make the workplace
safe. Costin said several witnesses were
“sort of living off the grid” and had to be
tracked down, which entailed Costin and
her husband driving around Vallejo and
Vacaville and “knocking on trailer park
doors” to talk to those people, a tribute
to her hands-on approach. 

Doesn’t get much respect

It also was a case where the defense
made a minimal settlement offer, forcing
Costin and Top to try the case.

“I’m starting to see, being a sole
practitioner, you don’t get the same level
of respect,” Costin said. “When I worked
at the Dolan firm, there was this wide-
spread understanding that the case is
worth value just because of which firm is
on it. But when you’re on your own, that
doesn’t necessarily track. So you have to
prove yourself. I think that case by case
you need to show you will try your cases,
you will show up for your clients and not
be frightened away by some meager offer
that’s designed to terrify you.”

A similar scenario played out in
February, when Costin won a $453,000 dis-
ability discrimination case in arbitration.
The defense told her she was going to lose
and made a settlement offer a week before
arbitration that was less than the cost of her
case. “It was very clear to me they thought
they were just going to run me over,” Costin
recalled. “And we won a really good award.
It was all my client’s wage loss through her
retirement age, which was huge, and I got
my attorney fees and a multiplier.”

Getting away and giving back

When she’s not working, Costin
enjoys the outdoors, music and traveling.

Every once in a while, she and her family
travel somewhere exciting, she said, dis-
connected from electronics. A few years
ago, she traveled to Patagonia and hiked
up to a glacier, she recalled. 

One extracurricular activity Costin
takes much pride in is running a volun-
teer mock trial clinic for high school stu-
dents through the YMCA. She and her
husband have been teaching in the pro-
gram for the past six years. A group of
students from around the Bay Area come
together in the spring, and Costin writes
a case for them. The students learn how
to do opening and closing, jury selection
and witness exams. And the teachers are
all lawyers volunteering their time, she
said.

“For the last six years, I’ve pulled
together the most amazing group of peo-
ple,” Costin said. “A large number of
them have been my prior opposing coun-
sel. We went from having a contentious
litigation relationship to them dedicating
hundreds of hours of their time to help-
ing these high school kids learn how to
do this work.”

On advising such young, aspiring
lawyers, Costin said she would tell them
to be humble, keep your eyes and ears
open, and always be prepared to learn.
Also, be ready to work hard.

“I didn’t think I’d go into this line of
work, and it’s so difficult that sometimes
I wonder if it’s sustainable,” she said.
“Because it’s just so physically exhausting
and financially risky and mentally chal-
lenging. But it has turned out well for
me, and I’ve made such wonderful
friends doing plaintiffs’ work. … I met
my husband doing this work. So truly 
I can say the core of my life is centered
around this work – and this fight for 
justice.”

Stephen Ellison is a freelance writer 
in San Jose and a regular contributor 
to Plaintiff.  ssjellison@aol.com.
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suit and served a section 998 demand
for more than what I had sought pre-
litigation, with the complaint. It was
accepted within a week and the case 
was resolved. 

Let defense counsel set the tone

Defense attorneys can be just as
obnoxious as adjusters, but most times
they are not the enemy. During my days of
defense work I learned early on to sleep
in the beds that my adjusters made. Once
again, I am not saying every defense attor-
ney is easy to work with, or is a good per-
son, but there are steps that can be taken
to help your client and yourself. 

First, let them set the tone of the liti-
gation. Even though this is an adversarial
system, it doesn’t necessarily have to be.
Once again, there are exceptions to every
rule. Most defense attorneys are sitting
with way too many files on their desk; the
quicker they can resolve them, the quicker
they can move on. Most are not looking
for a fight, but they have to make sure
their “i”s are dotted and the “t”s are
crossed. I was always more willing to go to
bat for a plaintiff ’s attorney I enjoyed
working with than for one I did not.
Again, let them set the tone. If they decide
to make it adversarial, then take it to them. 

Second, pick your battles. There are
going to be legitimate disagreements in
litigation; that is why the case is most
likely in litigation. But don’t make it per-
sonal. Making someone file motions or
respond to motions just for the sake of
doing motion practices is not going to
win anyone over. At the end of the day
you want the defense attorney on your
side, to see things the same way you do. 

Finally, though we all think it, do not
bring up the issue of “cost of defense” in
trying to settle a case. Remember, insur-
ance companies are like the government:
In their mind settlement cost and
defense costs are not from the same
checkbook. Nor do those two accounts
speak to one another. That is why they
would rather put the kids of a defense
attorney through college instead of plain-
tiff attorney’s child. It is only when sys-
tem-wide costs start rising that the settle-
ments become a little easier. 

Job satisfaction

As a defense attorney, my success at
the firm was measured by my billables.
The carriers were only interested in what

I had done for them lately. It did not mat-
ter how successful I was in the past, they
were only concerned about the present. 

Working with plaintiffs is different.
These are real people, real lives and real
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far, i.e., trial, and ensuring that neither
them, nor their attorney would get more
than what was owed.

In 2014 things began to change. 
I now had two young boys at home, and
cases became personal. How do you put
a value on human life? How do you
come back after telling a mother who
lost her 12-year-old son that he was at
fault, and she was negligent for not
watching him? How can one sit across
from a mother, who lost her six-year-old
in a car accident, and try to make a
straight-face argument that your client
was not responsible? It hit me hard;
these were real people, real tragedies,
and real losses. At that point, my mind-
set was “yes, we will pay what we owe,
and not a dime less.”

I remember sitting through the clos-
ing argument of a wrongful-death case
and hearing counsel for the plaintiffs
address the jury, saying, “We all know the
value of a human life is priceless, but if
you were to award what the defense has
suggested, you would be saying that this
life was worthless.”

Things begin to change – for
the worse 

It was also about that time that
things really began to change in the
insurance industry, and not for the better.
The new motto of the insurance compa-
nies became, “We would rather put your
kids through college than theirs.” Billing
increased and settlement of claims
diminished. I was trying cases that had
no business being tried. Why? Because
the carriers wanted to see what they
could get away with.

By now I just felt like, on the defense
side, I wasn’t really practicing law. The
insurance companies were not only
focused on saving money in the form of
settlements, but from panel counsel.
Keeping track of billing was compounded
with the issue of not being able to pro-
duce your own work. Discovery had to be
done by staff; motions had to be done by
staff and the carriers could not under-
stand why we would bill to review and
revise. Just sign and file.

The case that changed me

It wasn’t until one particular case
presented itself that I really questioned
whether I was ready for a change, and
the magnitude of carriers’ desire to avoid
paying what it owed really sunk in. I
knew it was time to leave. Working for
insurance companies was more about
being a cog in a corporate wheel, helping
them look out for investors and the bot-
tom line. Their goal was to pay out 97
cents for every dollar they brought in.
My decision to begin representing plain-
tiffs ultimately came down to my desire
to help individuals rather than corpora-
tions.

In 2013, I represented a driver who
ran a red light, struck a vehicle in the
intersection, then a pedestrian in the
cross walk, before taking out a fire
hydrant. The pedestrian, who was a high-
functioning developmentally disabled
individual, struck her head so hard she
sustained a skull fracture in addition to
other injuries. This case actually went to
trial, not because the plaintiff was being
unreasonable, but because the carrier
could not grasp the concept that she
could be injured. One of the claimed
injuries was to her hip, and the need for
surgery. The medical records revealed
that she had one isolated hip complaint
sometime prior to the accident, and the
carrier used that to claim that though
she was struck by a car, it was not a sub-
stantial factor in the injury.

That case just really made me feel
bad. And while I was mulling over the
outcome of that trial, and how we ended
up where we did, I saw that a prominent
personal-injury attorney, Christopher
Dolan, was looking for an associate. 
I seized the opportunity to reinvent 
my career.

Putting my defense knowledge
to work

In working for the various insurance
carriers, I had more than just a peek
behind the curtain; I was blanketed in
their shroud. Not only did I learn what
the carriers were looking for, their wants
and needs, but also the traps they would

set for plaintiffs’ attorneys. Most impor-
tantly, I knew what it is was like to be a
defense attorney, who they answer to and
what they needed to do to get their job
done.  Here then, are my suggestions on
what the plaintiff ’s attorney can do to
move the matter along.

Make it easier for the adjuster 

Help the adjuster out pre-litigation.
I am sure like most, a pre-litigation
demand package will be sent. But give
them everything. If they are going to be
entitled to it during discovery, why wait
for them to ask? Produce it. The more
information they have, the more likely
they will get the authority to resolve the
case. However, there are those carriers
where this will never happen and a law-
suit will be needed.

The thing to remember is that insur-
ance carriers are more akin to a govern-
ment entity than a business. They
employ a number of unnecessary people,
they do not communicate with each
other, and they will make you jump
through hoop after hoop. It is not
because they want to see you jump, it is
because they do not have the authority to
avoid having you jump. There are
adjusters at each level of the claims
process, each with their own set of skills,
knowledge and most importantly, author-
ity. Your basic line adjuster may have up
to $7,500 in authority to resolve a case
without having to consult a supervisor. A
litigation adjuster may only have $25,000
of autonomy. Anything more may require
the input of a supervisor or committee. 

In addition to authority, some
adjusters just know more and can value a
case more easily. This is true of your liti-
gation adjuster, and if you have already
provided them all the necessary docu-
ments to evaluate a case pre-litigation,
you may be able to wrap it up sooner,
rather than later once suit is filed.

Recently I had a case where the line
adjuster and I reached an impasse. I
asked her directly, “are you really going
to make me file a lawsuit to resolve this
case? We both know that it will never see
the desk of a defense attorney.” Her
response was a firm low-ball offer. I filed

Law and the Human Element, continued from Previous Page
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Peer reaction
Despite the occasional adversarial

nature of trials, I haven’t experienced
any significant criticism of my decision to
switch sides. In fact, within a few weeks of
starting my new position, I was presented
with multiple offers, from both defense
and plaintiffs firms. 

I remember attending my first
CAOC conference. As I began the
process of checking in and walking
through the lobby, I initially felt like a cat
at a dog convention. I felt really out of
place, especially as I began to see attor-
neys that I had cases against and went to
trial against. I ran into one attorney that
I handled many cases with over the years.
He was one of the scariest plaintiff ’s
attorneys I had come across; he was a

bulldog and could back it up. He took
one look at me, gave me a big smile 
and said, “It’s about time.” At that time, 
I knew I was going to be just fine. 

The professional relationships I built
as a defender have endured, despite the
fact that I may be representing different
parties nowadays. I still get together with
my friends, regardless of which side they
are representing. We still reach out and
ask questions about particular experts or
value on cases. Of course, my values are
much higher now, in more ways than one. 

Jeremy M. Jessup is a senior trial attor-
ney with the Dolan Law Firm in San
Francisco. He represents individuals who have
suffered catastrophic losses in personal injury
and wrongufl death cases. Jessup graduated

from Cal Poly, San Luis
Obispo with a B.S. in 
Social Science in 1997. 
He received his J.D. from
University of Pacific
McGeorge School of Law in
2000. Jessup has experience
handling all aspects of 
civil litigation. He has 

successfully tried cases in courthouses across
Northern California and the Central Valley.

Jessup was selected as a Northern
California Super Lawyers Rising Star each
year from 2009 to 2014, 2010, 2011, 2012,
2013 and 2014. He has been recognized by
San Francisco Magazine as one of Northern
California’s Outstanding Young Lawyers and
selected by Top Attorneys – Sacramento’s
Outstanding Young Lawyers.
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problems. I quickly realized how much
$500 meant to them. Most people live
paycheck to paycheck, and if one, two or
more of those checks are missed, it can
be devastating. I now think back on those
times that I fought hard to save the
insurance carrier something off their
authority; the only person affected by the
savings was the plaintiff and my ego. It
wasn’t the carrier and it wasn’t the attor-
neys – it was the plaintiff.

Being a plaintiff ’s attorney has been
much more rewarding because I actually
have a human being for a client, one who
is depending on me to help them –
somebody who’s never been through this
process, who doesn’t know what to do,
who’s injured, has bills mounting – so

that’s much more rewarding, but it’s also
more demanding.

Not only are we attorneys, we are
advocates, therapists and problem
solvers; most importantly, we are friends.
From the first meeting to the settlement
distribution, I now make it a point to
treat all my clients as if they are my only
client. I want them to know that their
case is as important as any other case 
I may have and that I will be with them
every step of the way. 

Representing plaintiffs

When I was a defense attorney, 
I very rarely handled cases that were pre-
litigation. By the time they ended on 
my desk, the complaints were filed and

discovery was being served. I started the
process, the same routine; either filed an
answer or demurrer. Then served discov-
ery and noticed a deposition. Obtained
the responses and noticed an IME. Along
the way I would summarize everything
that came in and report to the carrier.
The only time I met with my client was
after their deposition was scheduled. 

It wasn’t until I became a plaintiff ’s
attorney that I realized the amount of
work that goes into getting a case just to
the point of filing suit. I do miss having
the subpoena power to obtain all the
records that I want and/or need. Trying
to deal with physicians and hospitals
when only armed with an authorization
can be a logistical nightmare. No court to
back you up, no California Code of Civil
Procedure to turn to, only the promise
that they may get some money at the end
of the day (I will save the issues of liens
for another article). 

The personal interaction with clients
has been a blessing and a curse. The car-
riers provided a detailed list of when they
wanted to hear from you; the initial case
evaluation, every 90 days thereafter and
60 days before trial. It was simple and it
was easy.

When you have that personal inter-
action with your clients, you find that
everyone’s wants and needs are different.
Some want to be kept informed about
everything and others just want to be
told when and where to be. There are no
litigation guidelines in dealing with peo-
ple, and I wouldn’t want it any other way.
Because the uniqueness of the clients is a
reminder of the uniqueness of their case;
everyone is different, everyone just as
important as the next, and everyone
deserves to have someone on their side.

One of the first times I went to
Christopher Dolan and asked a favor for
a client, he turned to me and said, “Of
course, because at the end of the day we
are still human and it is the right thing
to do.” Being human and doing what was
right for the sake of doing right, was
something that I had lost as a defense
attorney, something I have since redis-
covered, and something I shall never
misplace. 
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prevails in most defense counsel’s offices
dictates that cases in the early discovery
stages are often covered by the least
experienced attorneys; it’s frequently
only when trial dates approach that
defense shops bring out the experienced
counsel. This pattern means that taking
the key depositions early can provide
plaintiffs’ counsel with an experience gap
when it matters most. And sometimes it
only takes one deposition.

A case study on plaintiff’s
early advantange

One of Tietjen’s recent cases proves the
point. In May 2013, a 23-year-old plaintiff
was involved in an auto accident that ren-
dered her a C-5 incomplete quadriplegic.
She was driving northbound on Highway
680 when another driver, Defendant One,
spotted an impaired driver, Defendant Two,
on the highway. Defendant One was in the
midst of performing a “dealer trade,” hav-
ing dropped off a car at a dealership and
he was driving a traded-for car back to
another dealership.

Defendant One called 9-1-1 to
report the impaired driver. He was on
the phone with the 9-1-1 operator for
three minutes, and after he reported the
license number of the impaired driver’s
car, he was warned by the 9-1-1 operator
to stay away from the impaired driver. 

But Defendant One ignored that warn-
ing, and continued to shadow and monitor
defendant Two. The impaired driver came
alongside Defendant One’s car and swerved
into his lane. Defendant One then suddenly
swerved to his right into plaintiff ’s lane 
of travel. His sudden turning movement
forced Plaintiff to steer to the right to avoid
a collision, and she lost control and went 
off the highway and up an embankment,
rolling her car several times before it landed
back on the highway upside down. 

Plaintiff contended that the direct
cause of the accident was Defendant
One’s negligently swerving into plain-
tiff ’s lane of travel and forcing her to
take evasive action. Plaintiff further 
contended that Defendant One was an
employee acting in the course and scope
of his employment with the dealership
that hired him to drive the car when 

the incident occurred. As to the second
dealership involved in the car trade,
plaintiff claimed they were liable for act-
ing in a joint enterprise with the other
dealership in conducting the auto trade.

Defendant One claimed, as supported
by the CHP accident investigation, that the
sole cause of the accident was the impaired
driver. Further, Defendant One claimed he
was acting as a Good Samaritan in report-
ing the impaired driver when the accident
occurred. The dealership that hired
Defendant One also claimed that the
impaired driver was the sole cause of 
the accident, and that Defendant One was
an independent contractor and not an
employee at the time of the incident. The
second dealership involved in the auto
swap denied that the dealer trade created
a joint enterprise. It further claimed the
plaintiff was inattentive and negligently
overreacted to the situation.

Taking the critical depo early

Tietjen took Defendant One’s depo-
sition shortly after filing the case. He had
the 9-1-1 call records through early
investigation; critically, the defendants
did not. Sure enough, the defendants
sent Defendant One to the deposition
with a junior attorney who sat silently by
as Tietjen elicited damning fact after
damning fact: Defendant One was
fatigued; it was the end of a long day; 
he was not thinking clearly at the time;
he thought he was on the phone with the

911 operator for twenty seconds, not the
three minutes confirmed by the records.

Catching the defense at an informa-
tion disadvantage, and having the oppor-
tunity to cross the defendant while being
represented by a junior attorney taken off
guard by the unravelling information,
proved critical to laying the foundation
for a successful outcome. 

Plaintiff is a C-5 incomplete quadriple-
gic and will require lifetime medical care.
After mediation, the parties entered into a
global 8-figure settlement agreement.

Final thoughts

Tietjen concludes, “Cases are like
relationships. They never stay static, but
are always changing – for good or ill.
The key is to remain flexible and adapt
your approach to accommodate those
inevitable changes.”

Daniel B. Pleasant, ACP,
CAS, is a writer and editor at
Rouda, Feder, Tietjen &
McGuinn. He was certified by
the National Association of
Legal Assistants in 2002 as a
Certified Paralegal. He has
also garnered advanced 
certification in Discovery, Trial

Practice, and California Civil Procedure. Dan
focuses on writing mediation briefs, drafting
motions and appellate briefs, and preparing
cases for trial.
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BY DAN PLEASANT

“Everything you know is
wrong.”

That’s the credo of Tim Tietjen,
partner at San Francisco’s Rouda, Feder,
Tietjen & McGuinn. He uses the maxim
(a quote from legendary radio DJ Scoop
Nisker) to remind himself to always keep
an open mind, both when trying cases
and during discovery. This is particularly
true when deposing defendants and
their experts. He says that effective
cross-examination demands that ques-
tioners not remain fixated on their out-
lines and their preconceived notions
about the case, but instead pay close
attention to what the witness actually
says and how they say it. “Instead of
hewing to a rigid outline, you need to
‘go with the flow’ with the witness.”
Tietjen calls this technique “active 
listening.” 

Tietjen feels that too many attorneys
– rookies and veterans alike – make the
mistake of scripting depositions in
advance, and fail to respond nimbly
when deponents veer from the lawyer’s
script. When Tietjen sees defense counsel
arrive at deposition with a typed-out
script, he says, “It makes me smile.”

“Attention must be paid” –
Willy Loman, “Death of a
Salesman”

So, what is this active listening of
which Tietjen speaks? Active listeners
make a conscious effort to hear not only
the words that another person is saying,
but, more importantly, try to understand
the complete message being sent. This
requires paying very careful attention to
the speaker. You cannot allow yourself to
become distracted by whatever else may
be going on around you – or by, for

example, your
notes or outline
– or by forming
counter argu-
ments that
you’ll make
when the other
person stops
speaking. Nor
can you allow
yourself to get
bored, and lose
focus on what

the other person is saying. All of these
factors contribute to a lack of listening
and understanding.

Active listening in practice 
at depo

Tietjen cautions that active listening
is no substitute for thorough preparation.
Not being wedded to an outline doesn’t
mean not having one; instead, always
have a plan but be prepared to deviate.

Rather than taking a linear
approach, Tietjen compartmentalizes
topics to be covered into discrete issues
and lines of questioning he calls “pods.”
As questioning progresses, he compares
the facts he “knows” about each issue –
tempered with his commitment to retain-
ing an open mind – with the testimony of
the witness on each topic. After this first
pass, he then circles back to critical top-
ics, particularly with experts.

So, sequencing of expert depositions
is important. Ideally, plaintiffs should
take opposing experts’ depositions first.
This is so because there two distinct
stages to every deposition: information
gathering and then (and only then)
cross-examination.

In practice, during the information-
gathering stage, Tietjen seeks to identify
the facts the opposing expert “knows.”
He then compares that to all the

“known” facts in the case to target those
facts “unknown” or ignored by the
expert. It is only in the second, cross-
examination phase that Tietjen tests the
experts’ conclusions against additional
facts that have been gleaned from discov-
ery or plaintiff ’s own experts.

“Generally, don’t start your cross-
exam straight off the bat,” Tietjen advis-
es. “Instead, you want to get all informa-
tion you can first, and then cross.
Patience and active listening are 
generally rewarded.”

He says one of the best ways to learn
how to take depositions is to read lots of
deposition and/or trial transcripts, both
those taken by expert litigators, and
those not so experienced. “You can
quickly develop a feel for which
approaches are effective and which 
are not.”

And Tietjen has a lot of recent expe-
rience in teaching his techniques. In
addition to mentoring junior attorneys in
his firm, he has experience on the home
front: daughter Kendra is a recent bar
admitee, following in her father’s foot-
steps.

Take advantage of plaintiffs’
precedence

In the chess game that is litigation,
plaintiff always plays the white pieces.
Tietjen believes it’s important to take
advantage of the fact the plaintiffs always
have the first move.

“Because we thoroughly investigate
the case before filing a lawsuit,” he
explains, “in most cases we have an infor-
mational advantage on defendants at the
time the case is filed.” Tietjen recom-
mends that plaintiffs start the discovery
process as soon as possible, and, in partic-
ular, notice the deposition of the defen-
dant or other key defense witnesses 
early. As he explains, the hierarchy that

Active listening at deposition
Seasoned trial attorney Tim Tietjen discusses an
underrated trial skill, and why taking depositions
early can be an advantage

Pleasant

Tietjen
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experts, they built-in the capability to
adjust their model from the very begin-
ning. The result is that the model update
took hours instead of days. 

In a class action case alleging
inflated fees charged by a major finan-
cial institution, the volume of data
included different fees on checking,
savings and credit card accounts held by
individuals and businesses. The analysis
also included a detailed rundown of the
financial institution’s operating costs
used in setting the fees, with all of this
data spanning the several years of the
class period. 

The defendant’s expert report took
nearly three years to complete with the
expert repeatedly visiting and consulting
with the financial institution’s data team.
The plaintiff ’s expert leveraged existing
knowledge of the financial industry and
data analysis expertise to produce a
report within one month’s time. The
report also compared both methodolo-
gies and thereby found its way into the
judge’s opinion.

In another recent case, against a
national retailer, plaintiffs needed to
show that their expert had the technical

abilities and a reliable method for calcu-
lating damages – not only within the
state where initial purchases were made,
but across the entire nation’s sales by the
retailer over the class period. The analy-
sis involved multiple price levels per day
(e.g., sales at greater discounts before
noon or special prices offered only dur-
ing the Thanksgiving “Black Friday”
period or on Christmas Day). The vol-
ume of sales and pricing data was great,
yet the forensic CPA’s damages model
included the technical capability to scale
the information from a few transactions
by named plaintiffs across the entire
national sales results. The case is current-
ly pending.

Summary

Based on data analysis skills, forensic
CPAs can empower attorneys by provid-
ing more dynamic damage models to be
used during the trial. These models can
translate existing data into simplified
demonstratives. By working with the
forensic CPA to organize the damage 
scenarios, the graphs and charts used by
attorneys can be linked directly to the
underlying data and adjusted in nearly

live timing to address the case circum-
stances and questions from the court. 

Your expert’s analysis and testimony
can “make or break” your case. The num-
ber of class action cases and settlements
hinging on a CPA’s ability to handle big
data has grown, and this trend will con-
tinue as the litigation landscape presents
new challenges and opportunities in 
mining that big data.

The authors are forensic CPAs with in-
depth knowledge of big data. Greg Regan is
the partner-in-charge of the Forensic and
Financial Consulting Services Group at
Hemming Morse, San Francisco. Tatyana
Shtyrkova is a manager in this group. They
can be reached at regang@hemming.com or
shtyrkovat@hemming.com.
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The trend in data produced and collected today is more,
not less. Think of all the data resulting from an ordinary physi-
cian visit: blood pressure, weight, health changes, new prescrip-
tions, and the list goes on. All this information is digitized in
some form and available for use and analysis. As day-to-day
business operations and personal activities increasingly produce
and collect data, the demand for understanding big data
becomes more and more relevant to disputes and litigation. 

One recent example of this exploding trend is the prolifera-
tion of wearable fitness trackers. Of note, the U.S. and EU priva-
cy laws differ on how data from these devices can be used and/or
shared. Similarly, the “Internet of Things” is creating a wealth of
information around both business and personal habits that has
the potential – once applicable precedent is set – to provide
another rich source of data for review in the context of disputes. 

In the legal world, the production of financial and opera-
tional data, to a large extent, is already digital. The financial
data, due to its size, often arrives in a confusing multitude of
large “.xlsx” files or in native files with unfamiliar formats.
These often-unstructured files require monetary and human
effort to extract, normalize and analyze. In the end, this big
data analysis can become the key to a forensic accountant’s
expert report – for use in settlement or as a trial exhibit. 

The CPA as big-data expert

The route to this final destination is where data processing
and analysis costs can add up. Newer technologies support more
and more data mining. CPAs armed with big data know-how and
the specific requirements of the matter are well-suited to serve
these types of engagements. Further, this combination of skills
allows for greater cost containment as it reduces, if not elimi-
nates, the need for a variety of different professionals. 

The traditional approach to data analysis – outsourcing the
job of big data extraction and culling, and then forwarding the

“clean” data to the forensic CPA for review – is no longer always
the best course of action. Costs, in the form of in-house IT
departments, special cloud software, contracted IT, and data
specialists, tend to mount quickly when litigators rely on multi-
ple companies for each process before handing the data over to
the forensic CPA.

Forensic CPAs already possess the accounting and finance
expertise that litigators seek from an expert in court, however
they often lack the ability to work with a large volume of data.
Once data begins to outgrow the confinements of Microsoft
Excel, CPAs with working knowledge of Microsoft Access and
SQL offer competitive and cost advantages. These forensic CPAs
combine their accounting knowledge with the ability to work
with and analyze big data. 

Further, the multi-partied process often obscures interrela-
tionships within the data, robbing the forensic CPA of the ability
to translate the data using their unique knowledge and present
information in the light of the case facts. Forensic experts with
big data capabilities are also able to validate the data, ensuring
it meets any evidentiary challenges that might arise.

Case studies using big data

A recent example of the use of big data knowledge is illus-
trated by a favorable class-action settlement obtained by plain-
tiffs’ attorneys in a health care-related case. The settlement was
reached just days after the forensic CPAs answered attorneys’
request for an adjusted financial exhibit with three different
financial outcomes instead of just one. The original model cal-
culated changes on profit or loss on various financial statement
lines from changes in volume of medical procedures by the
healthcare department. 

The analysis included data for multiple price levels based
on the insurance and payment abilities of the patients. It also
included variable and allocated fixed costs of the medical facility
and staff. All of this data was presented across multiple time
periods. Since the CPAs involved were both forensic and financial
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used by bikes, cars, transit and pedestri-
ans, and be thoughtful of how you feel as
a driver being in close proximity to so
many cyclists. Some drivers report feel-
ings of anxiety in such situations as their
mindset is that cyclists are unpredictable
and can dart in front of a car at any time.
Also observe common behaviors by
cyclists and see how those behaviors
affect drivers. For example, on a road
with a stop sign at the end of a downhill,
do cyclists consistently “Idaho stop” or
roll through? If so, monitor the reaction
of the drivers – are drivers slamming on
their brakes to avoid collisions? These
small interactions add up to frustrations
and fears, which leak through as jurors. 

Armed with a better understanding
of why there are negative attitudes toward
cyclists, focus your voir dire to flush out
these feelings early. An easy way to break
down the panel (either via a question-
naire or during voir dire) is to separate
the venire into the following categories:
• Drivers – people who mostly drive and
do not bike at all
• Non-drivers:

Pedestrians/public transit users only
Cyclists

• Combo wildcards: those who use all
modes of transportation

For “non-drivers” pay close attention to
the pedestrian group, especially in areas
where there has been a highly publicized
bike-versus-pedestrian injury collision.
While these collisions are extremely rare,
they get a disproportionate amount of press
and can make pedestrians wary of cyclists. 

For the “combo wildcards” you will
want to establish what percentage of
cycling these folks do and whether they
identify with the cycling community.
General questions can include: how many
times have they ridden a bike in the past
year; what is their general purpose when
riding – commuting, recreation, errands;
where do they usually ride; do they avoid
high traffic roads, do they use bike infra-
structure like bike lanes. Casual riders
who avoid traffic may view themselves as
“safe riders” who take precautions from
being injured, which may put them in
conflict with your client. Both recreational
and casual riders may not view cycling as
a legitimate commute method, thus creat-
ing an attitude that your client needlessly
placed him or herself in harm’s way.

When questioning “drivers,” you will
need to flush out the negative bike atti-
tudes. A good starting point is asking
whether, if given no other facts other than
a driver and a cyclist were involved in the

collision, they can form any opinion on
who was more likely at fault. Those who
say yes, on either side, have an inherent
bias. To get your challenge for cause, you
need more to avoid your judge “rehabili-
tating” the juror. You need to know why
the prospective juror holds that belief. 

Follow up questions can include,
have they ever been in a “near-miss” situ-
ation with a cyclist – then ask how that
made them feel – scared, nervous, angry;
ask if they hold the general belief that
cyclists do not follow the rules of the
road and whether they feel cyclists ride
unpredictably. Get the prospective juror
to tell that story about why they have a
negative attitude toward cyclists, then
watch the nodding heads from the rest of
the panel and follow up. You will hear
generalizations that cyclists never stop at
stop signs, they zoom through traffic,
and that they ride too close to cars.
These are good examples, as together,
they create an impenetrable bias that you
will need to use a for cause challenge. 

Depending on the facts of your case,
you may want to know if your client’s
behavior falls into the unpredictable cate-
gory for certain prospective jurors. Weave
your facts into the questions to take the
venire’s temperature on your issue. This
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BY SHAANA A. RAHMAN

In the past decade, bicycle ridership
has enjoyed a steady increase in
California. According to the League of
American Bicyclists, between 2005 and
2013 there has been a 40 percent to 68
percent increase in the share of people
commuting by bike. The increase in bicy-
cles on the road has led to better bicycle
advocacy from non-profit bicycle coali-
tions and, in many places, improved
bicycle infrastructure.

Those of us who have been repre-
senting cyclists during this period have
been encouraged by these trends and
have been hopeful that it would naturally
lead to more favorable attitudes towards
cyclists from potential jurors. Yet, despite
the ubiquity of cyclists in many areas, the
general public’s attitude toward cyclists
remains fairly negative. This means that
when selecting a jury in a cycling injury
or death case, it is important to voir dire
on the issue of bike bias. 

Who believes that cyclists follow
the rules?

The coexistence of drivers and cyclists
has fairly recently piqued the interest 
of researchers. A 2016 survey entitled
Driver Attitudes About Cyclists: Negative
Evaluations of Rule Following and
Predictability, asked 2,300 people in five
major cities questions aimed to document
attitudes towards cyclists. The results of the
survey were somewhat surprising, revealing
that 67 percent of drivers and 59 percent
of non-drivers agreed that other drivers
follow the rules and 70 percent of drivers
and 62 percent of non-drivers agreed that
driver behavior is predictable. 

When asked about cyclists however,
neither car drivers nor non-drivers felt
cyclists followed the rules of the road or
rode predictably, with about one-third
agreeing with the proposition that cyclists
follow the rules and are predictable.
(Goddard, et al. 2016, Driver Attitudes

About Cyclists: Negative Evaluations of
Rule Following and Predictability.)
Essentially, not even other cyclists believe
that cyclists generally follow the rules or
ride predictably. 

The survey also revealed that drivers
who also occasionally cycle have some
sympathy for cyclists whereas drivers who
never ride a bike have more negative atti-
tudes toward cyclists with only 25 to 28
percent agreeing that cyclists follow the
rules or are predictable versus 45 to 48
percent of drivers who sometimes ride. 

The most interesting finding in the
survey was that those who disagreed that
cyclists follow the rules or ride pre-
dictably were largely against the idea 
of expanding bicycle infrastructure.

Why are cyclists seen so
negatively?

There are many schools of thought
as to why there is still a disparity between
our views of car drivers versus cyclists.
The authors of the above survey posit
that the “highly positive evaluations of
drivers as predictible likely reflects the
success of traffic engineering in creating
a system in which most users understand
the expected behaviors, and (mostly)
abide by them. This attitude may also be
explained by familiarity – drivers under-
stand what other drivers are doing on the
roadway.” (Ibid.) Still, this leaves leaders
in urban areas that have actually invested
in traffic engineering for the cycling
community scratching their heads as to
why there is still conflict (both physical,
in the way of collisions, and emotional, in
terms of drivers and cyclists feeling mar-
ginalized) between drivers and cyclists. 

So what do drivers do with all of
these negative feelings toward cyclists? A
2015 smaller scale survey examined the
link between car driver attitudes, percep-
tions of social norms and aggressive driv-
ing behavior toward cyclists and found
that negative attitudes towards cyclists
equate to more aggressive driving

towards cyclists. (Fruhen et al. Accident
Analysis & Prevention Vol. 83, Oct. 2015:
“Car driver attitudes, perceptions of
social norms and aggressive driving
behavior towards cyclists.”) Out on the
road, these attitudes can create a hostile
and dangerous environment for cyclists.
In trial, driver attitudes can be a barrier
to justice for injured cyclists. 

How to address bike bias in
voir dire

California Code of Civil Procedure
section 225 allows a challenge for cause
as to a prospective juror for “actual bias.”
Actual bias is defined as “the existence of
a state of mind on the part of the juror 
in reference to the case, or to any of the
parties, which will prevent the juror from
acting with entire impartiality, and with-
out prejudice to the substantial rights of
any party.” Unless a potential juror has
both the defendant and the plaintiff
starting at the line equally, a precon-
ceived notion about cyclists can equate to
a bias giving rise to a for cause challenge. 

In the current climate, it is not
enough to scan the venire and jot down a
smiley face next to the name of the mil-
lennial who has chain grease on his pant
leg, or ask for a show of hands for people
who ride a bike. Uncovering bike bias
requires a little bit more of a deep dive,
given that other cyclists can be just as crit-
ical (if not more so) of an injured cyclist. 

If you are a lawyer who is also a
cyclist, it is time to think like a driver.
Spend some time thinking about how
your cyclist’s actions can be perceived by
drivers given the framework described
above. Can your client’s behavior be put
into the “doesn’t follow the rules of the
road” or “doesn’t ride predictably” buck-
ets by the defense? If so, you need to
understand how to change the narrative
early on in voir dire. 

A fairly easy pre-trial exercise is to
drive your car, during rush hour, through
a main arterial road that is most heavily
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includes whether characteristics of your
client would shape a view of unpre-
dictability. For example, having repre-
sented many bike messengers, I learned
that their negative perception by drivers
rivals only that of cab drivers. Both
groups are thought to engage in risky
behavior on the road, so it is better to get
this information out and processed dur-
ing voir dire. 

Once a prospective juror has given
you all the facts that make up their world
view on cyclists, ask if they can put every
one of those instances of bike behavior
they have witnessed that have made them
angry, scared, or frustrated aside and
view the behavior of your client without
letting those prior instances color their
view. If you have drawn out enough facts,
many prospective jurors will realize that

their beliefs are so ingrained that they
cannot divorce them from the facts of
your case – this is what you need to
establish your “for cause challenge.” 

Shifting the focus onto driver
responsibility

Since not every driver has negative
attitudes about cyclists, you will also want
to begin a dialogue about drivers’
responsibilities and get out attitudes
about car drivers. Since many people feel
that drivers do follow rules and are pre-
dictable, getting these opinions out in
voir dire educates the panel, allowing
them to better weigh the actions of the
defendant driver in your case. Some
interesting questions to throw in to the
mix include those that highlight the size
and weight difference between cars and

bikes. There is a natural flow to these
questions when you are questioning driv-
ers who are afraid to drive around bikes.
The fear is that as a driver they will hit a
bicyclist with their car. You can use this as
a springboard for how powerful and
potentially dangerous cars are and how
small and unprotected bicycles are. Use
your questions to frame the cyclist as a
vulnerable roadway user. 

This line of questioning also identi-
fies the “extremely good driver” juror, or
those that perceive they use extra caution
on the road around vulnerable users like
cyclists and pedestrians. Such jurors will
scrutinize another driver who does not
adhere to their high standards of driving. 

Final thoughts

We all know that some judges are
wary about for cause challenges given
sometimes limited jury pools. Thus, it is
necessary to create a proper record, mak-
ing it impossible for the juror to be reha-
bilitated with the standard “of course, I
would follow the law.” Using “for cause
challenges” when perhaps three-quarters
of your pool has some negative attitude
toward cyclists can be an invaluable way
to select a fair and impartial panel. 

Shaana A. Rahman is
the principal and founder of
Rahman Law PC. Ms.
Rahman is an accomplished
and experienced civil trial
attorney, and represents peo-
ple who have been injured.
As a cyclist and an active
member of the Bay Area and
Central Coast bicycle communities, Ms.
Rahman devotes a large part of her practice to
representing injured cyclists. She has been rec-
ognized as a Super Lawyer for Northern
California, the Top 40 Under 40 attorneys, a
Top 100 Trial Lawyer, and as a Preeminent
Woman Lawyer by Martindale Hubbell. Also,
she has authored many legal articles on the
subject of personal injury litigation and trial
practice and frequently speaks on the topic of
bicycle safety. Rahman Law PC has offices in
San Francisco and Paso Robles.
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BY JEFFREY I. EHRLICH

Kesner v. Superior Court 
(2016) __ Cal.4th __, 2016 WL 7010174
(Cal. Supreme)

Who needs to know about this case?
Lawyers litigating take-home asbestos
claims; all lawyers litigating negligence
claims where “duty” is in dispute.

Why it’s important: The California
Supreme Court holds that employers and
landowners owed a duty to the members
of their employees’ households (and only
to members of their household) to pre-
vent exposure to asbestos fibers that the
employees carried home on their person
or clothing, disapproving contrary appel-
late authority. The opinion sets forth

what appears to be the most comprehen-
sive discussion of the analysis of legal
duty in California negligence law.

Synopsis: Secondary exposure to
asbestos, sometimes called domestic or
take-home exposure, occurs when a work-
er who is directly exposed to a toxin car-
ries it home on his or her person or
clothing, and a household member is in
turn exposed through physical proximity
or contact with that worker or the work-
er’s clothing. The plaintiffs in these con-
solidated cases were Johnny Kesner, Jr.,
who claimed that his uncle brought home
asbestos fibers from his job, and that this
exposure caused him to contract
mesothelioma; and the heirs of Lynn
Haver, who had died of mesothelioma.
Her heirs claimed that she was exposed

to asbestos fibers brought home on the
clothes of her former husband. The
defendants included the employers of
Kesner’s uncle and Haver’s former hus-
band.

Kesner’s lawsuit was dismissed on
nonsuit, based on Campbell v. Ford Motor
Co. (2012) 206 Cal.App.4th 15, 34, which
held that “a property owner has no duty
to protect family members of workers on
its premises from secondary exposure to
asbestos used during the course of the
property owner’s business.” Haver’s suit
was dismissed on demurrer, also based
on Campbell.

The core issue in the case was duty –
here, whether the defendants had a legal
duty to prevent the injuries alleged by
the plaintiffs as a result of the take-home
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touchstone of the analysis is the foresee-
ability of that intervening conduct. The
relevant intervening conduct here – that
workers returned home at the end of the
day and, without adequate precautions,
would bring asbestos dust home – is
entirely foreseeable. An intervening
third-party’s actions that are themselves
derivative of defendants’ allegedly negli-
gent conduct do not diminish the close-
ness of the connection between defen-
dant’s conduct and plaintiff ’s injury for
purposes of determining the existence of
a duty of care.

But foreseeability alone is not suffi-
cient to create an independent tort duty.
The existence of a duty depends upon
the foreseeability of the risk and a weigh-
ing of policy considerations for and
against imposition of liability. A duty of
care will not be held to exist even as to
foreseeable injuries where the social utili-
ty of the activity concerned is so great,
and avoidance of the injuries so burden-
some to society, as to outweigh the com-
pensatory and cost-internalization values
of negligence liability. In making this
evaluation, courts weigh the need for
prevention of future harm, moral blame,
the availability of insurance, and the bur-
den that a finding of duty would impose
on the defendants and on society.

Need to prevent future harm: The
defendants argued that the future risk of
the particular injury at issue –mesothe-
lioma resulting from exposure to air-
borne asbestos fibers – has largely been
eliminated through extensive state and
federal regulation and reduced asbestos
usage. Hence, they argued, imposing a
duty to prevent secondary exposure is
unlikely to alter the behavior of current
asbestos-using businesses, and there is
accordingly little prospective benefit to
finding a duty here.

The Court rejected this view. “But
whether or how the imposition of liability
would affect the conduct of current
asbestos users, our duty analysis looks to
the time when the duty was assertedly
owed. Just as we look to the availability of
scientific studies to assess the foreseeabil-
ity of injury due to take-home asbestos
exposure at the time Lynne and Johnny

were exposed, the relevant question for
this factor is whether imposing tort liabil-
ity in the 1970’s would have prevented
future harm from that point.” The defen-
dants pointed to no countervailing state
policy promoting the use of asbestos to
outweigh the general presumption in
favor of incentivizing reasonable preven-
tative measures.

Moral blame: This factor can be dif-
ficult to assess in the absence of a factual
record. But the Court previously assigned
moral blame, relied in part on that
blame in finding a duty, in instances
where the plaintiffs are particularly pow-
erless or unsophisticated compared to
the defendants or where the defendants
exercised greater control over the risks at
issue. Similar considerations apply here,
as commercial users of asbestos benefit-
ted financially from their use of asbestos
and had greater information and control
over the hazard than employees’ house-
holds. Negligence in their use of asbestos
is morally blameworthy, and this factor
weighs in favor of finding a duty.

Availability of insurance: The defen-
dants noted that insurance for asbestos-
related injuries is no longer widely avail-
able because the insurance industry has
revised its standard commercial general
liability policies to exclude asbestos. But
the relevant insurance policies are those
that were available to defendants at the
time of exposure, even if the availability
of such policies declined along with the
dramatic drop in the use of asbestos. 

Defendants also argued that the
scope of potential liability for take-home
exposure would exceed policy limits, and
that even if defendants could limit the
size of judgments against them by defeat-
ing plaintiffs’ claims of causation or
injury, the burdens of participating in
discovery and defending a case up to and
through a jury trial would overwhelm
insurers and defendants alike. The Court
framed the argument this way: “At its
core, this argument regarding the avail-
ability and cost of insurance merges with
the main policy consideration urged by
Abex and BNSF: Allowing tort liability
for take-home asbestos exposure would
dramatically increase the volume of

asbestos litigation, undermine its integri-
ty, and create enormous costs for the
courts and community.” 

In evaluating these concerns, the
Court began by observing that the rele-
vant burden in the analysis of duty is not
the cost to the defendants of compensat-
ing individuals for past negligence. To
the extent defendants argue that the
costs of paying compensation for injuries
that a jury finds they have actually caused
would be so great that we should find no
duty to prevent those injuries, the answer
is that shielding tortfeasors from the full
magnitude of their liability for past
wrongs is not a proper consideration in
determining the existence of a duty.
“Rather, our duty analysis is forward-
looking, and the most relevant burden is
the cost to the defendants of upholding,
not violating, the duty of ordinary care.”

Neither the defendants nor the
courts that have rejected a duty for take-
home exposure have suggested that pre-
venting take-home exposure to asbestos
was unreasonably expensive, or that the
costs would have impeded defendants’
ability to carry out an activity with signifi-
cant social utility. In general, preventing
injuries to workers’ household members
due to asbestos exposure does not
impose a greater burden than preventing
exposure and injury to the workers them-
selves. Defendants do not claim that pre-
cautions to prevent transmission via
employees to off-site individuals – such
as changing rooms, showers, separate
lockers, and on-site laundry – would
unreasonably interfere with business
operations.

Defendants further argue that a
finding of duty here will result in
increased insurance costs and tort dam-
ages, and ultimately impose a burden on
consumers and the community. But the
tort system contemplates that the cost of
an injury, instead of amounting to a
“needless” and “overwhelming misfor-
tune to the person injured,” will instead
“be insured by the defendant and distrib-
uted among the public as a cost of doing
business.”

BNSF argued that because the mar-
ket for asbestos products has contracted

exposure to asbestos fibers. “Duty is a
question of law for the court, to be
reviewed de novo on appeal.” (Cabral v.
Ralphs Grocery Co. (2011) 51 Cal.4th 764,
770.) “California law establishes the gen-
eral duty of each person to exercise, in
his or her activities, reasonable care for
the safety of others. (Civ. Code, § 1714,
subd. (a).)” (Id. at p. 768.) Civil Code sec-
tion 1714, subdivision (a) provides in rel-
evant part: “Everyone is responsible, not
only for the result of his or her willful
acts, but also for an injury occasioned to
another by his or her want of ordinary
care or skill in the management of his or
her property or person, except so far as
the latter has, willfully or by want of ordi-
nary care, brought the injury upon him-
self or herself.”

Courts invoke the concept of duty to
limit generally the otherwise potentially
infinite liability which would follow from
every negligent act. The conclusion that
a defendant did not have a duty consti-
tutes a determination by the court that
public policy concerns outweigh, for a
particular category of cases, the broad
principle enacted by the Legislature that
one’s failure to exercise ordinary care
incurs liability for all the harms that
result. In the absence of a statutory provi-
sion establishing an exception to the gen-
eral rule of Civil Code section 1714,
courts should create one only where
clearly supported by public policy.

In determining whether policy con-
siderations weigh in favor of such an
exception, the courts weigh the factors
described in Rowland v. Christian (1968)
69 Cal.2d 108, 112. Because a judicial
decision on the issue of duty entails line-
drawing based on policy considerations,
the Rowland factors are evaluated at a rel-
atively broad level of factual generality.
In applying the Rowland factors, the
court asks not whether they support an
exception to the general duty of reason-
able care on the facts of the particular
case before the court, but whether carv-
ing out an entire category of cases from
that general duty rule is justified by clear
considerations of policy.

Here, because the general duty to
take ordinary care in the conduct of one’s

activities applies to the use of asbestos on
an owner’s premises or in an employer’s
manufacturing processes, the issue is also
properly stated as whether a categorical
exception to that general rule should be
made exempting property owners and
employers from potential liability to indi-
viduals who were exposed to asbestos by
way of employees carrying it on their
clothes or person. In answering that
question, the Court’s task is to determine
whether household exposure is categori-
cally unforeseeable and, if not, whether
allowing the possibility of liability would
result in such significant social burdens
that the law should not recognize such
claims.

The Rowland factors fall into two cat-
egories. Three factors – foreseeability,
certainty, and the connection between
plaintiff and defendant – address the
foreseeability of the relevant injury, while
the other four – moral blame, preventing
future harm, burden, and availability of
insurance – take into account public poli-
cy concerns that might support excluding
certain kinds of plaintiffs or injuries from
relief. 

The Court unanimously concluded
that, the exposure of household members
to take-home asbestos is generally fore-
seeable and that the defendants have not
shown that categorically barring take-
home claims is justified by clear consider-
ations of policy. Accordingly, the defen-
dants owed the plaintiffs a duty of ordi-
nary care to prevent take-home exposure.

The Court’s analysis of these
factors was as follows: 

Foreseeability: At the time George
Kesner and Mike Haver worked for
defendants, broadly applicable regula-
tions identified the potential health risks
of asbestos traveling outside a worksite.
In June 1972, the federal Occupational
Safety and Health Administration
(OSHA) published its first permanent
regulations for employers using asbestos.
Under the regulations, employers were
required to provide their asbestos-
exposed employees with special clothing
and changing rooms. Employers were
required to inform launderers of

asbestos-exposed clothing of the asbestos
contamination and to transport asbestos-
exposed clothing “in sealed impermeable
bags, or other closed, impermeable con-
tainers” that were appropriately labeled
as containing asbestos. Moreover,
employers were required to provide “two
separate lockers or containers for each
employee, so separated or isolated as to
prevent contamination of the employee’s
street clothes from his work clothes.”  

In addition, well before OSHA
issued the 1972 standard, the federal
government and industrial hygienists rec-
ommended that employers take measures
to prevent employees who worked with
toxins from contaminating their families
by changing and showering before leav-
ing the workplace. In 1952, the United
States Department of Labor’s standards
for federal contractors provided that
“[w]orkers who handle or are exposed to
harmful materials in such a manner that
contact of work clothes with street clothes
will communicate to the latter the harm-
ful substances ... should be provided with
facilities which will prevent this contact.”

Accordingly, a reasonably thoughtful
person making industrial use of asbestos
during the time periods at issue in this
case (i.e., the mid-1970’s) would take into
account the possibility that asbestos fibers
could become attached to an employee’s
clothing or person, travel to that employ-
ee’s home, and thereby reach other per-
sons who lived in the home.

The Court rejected the argument
that the connection between defendants’
conduct and plaintiffs’ illness was “indi-
rect and attenuated” because it “relies on
the intervening acts of a defendant’s
employee to transmit the alleged
asbestos risk to the plaintiff.” The Court
explained that, it is well established that
one’s general duty to exercise due care
includes the duty not to place another
person in a situation in which the other
person is exposed to an unreasonable
risk of harm through the reasonably fore-
seeable conduct (including the reason-
ably foreseeable negligent conduct) of a
third person. In determining whether
one has a duty to prevent injury that is
the result of third-party conduct, the

Appellate, continued from Previous Page
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significantly in the decades between
Johnny’s and Lynne’s exposure and the
current suits, the costs of these suits will
be borne by entities other than the com-
panies that directly benefitted from the
past use of asbestos. The Court retorted
that, “this is a concern that applies to all
asbestos injuries. It does not provide a
basis for discriminating between those
plaintiffs who experienced on-site expo-
sure to asbestos and those plaintiffs who
experienced take-home exposures.”

The Court noted that, “Defendants’
most forceful contention is that a finding
of duty in these cases would open the
door to an “enormous pool of potential
plaintiffs.” BNSF argues there is no logi-
cal way of distinguishing between Lynne
and anyone else who may have been
exposed to asbestos carried by their on-
site employees, such as “innumerable rel-
atives, friends, acquaintances, service
providers, as well as babysitters, neigh-
bors, carpool partners, fellow commuters
on public transportation, and laundry
workers.” According to defendants, such
an unlimited duty imposes great costs
and uncertainty, and invites voluminous
and frequently meritless claims that will
overwhelm the courts.

But recognizing a duty with respect
to one set of potential plaintiffs does not
imply that any plaintiff may make a simi-
lar claim. If the actor’s conduct creates
such a recognizable risk of harm only to
a particular class of persons, the fact that
it in fact causes harm to a person of a
different class, to whom the actor could
not reasonably have anticipated injury,
does not make the actor liable to the per-
sons so injured. Although defendants
raise legitimate concerns regarding the
unmanageability of claims premised
upon incidental exposure, as in a restau-
rant or city bus, these concerns do not
clearly justify a categorical rule against
liability for foreseeable take-home expo-
sure. Instead, the concerns point to the
need for a limitation on the scope of the
duty here.

To mitigate that duty, the Court held
that, “an employer’s or property owner’s
duty to prevent take-home exposure
extends only to members of a worker’s

household, i.e., persons who live with the
worker and are thus foreseeably in close
and sustained contact with the worker
over a significant period of time.” In
making this rule, the Court rejected the
defendants’ suggestion that the duty be
limited solely to “immediate family mem-
bers.” But extending the duty to house-
hold members, not just immediate family
members, more closely tracks the ration-
ale for the existence of the duty. Being a
household member refers not only to the
relationships among members of a fami-
ly, but also to the bonds which may be
found among unrelated persons adopt-
ing nontraditional and quasi-familial liv-
ing arrangements. As used in other legal
contexts, the term “household” refers to
persons who share a physical presence
under a common roof.

Premises liability: Defendants
argued that even if employers have a
duty to prevent employees from exposing
members of their household to asbestos
by carrying fibers home on their cloth-
ing, property owners do not have a simi-
lar obligation with respect to workers on
their premises. They argue that to hold
that property owners owe a duty of ordi-
nary care to persons who have never set
foot on the premises “would take the
‘premises’ out of premises liability and
unsettle the tort law that applies to all
property owners in this state.” The Court
disagreed.

The elements of a negligence claim
and a premises liability claim are the
same: a legal duty of care, breach of that
duty, and proximate cause resulting in
injury. The duty arising from possession
and control of property is adherence to
the same standard of care that applies in
negligence cases. In determining
whether a premises owner owes a duty to
persons on its property, the Court applies
the Rowland factors.

The Court has never held that the
physical or spatial boundaries of a prop-
erty define the scope of a landowner’s
liability. The Courts of Appeal have
repeatedly concluded that a landowner’s
duty of care to avoid exposing others 
to a risk of injury is not limited to
injuries that occur on premises owned or

controlled by the landowner. Rather, the
duty of care encompasses a duty to avoid
exposing persons to risks of injury that
occur offsite if the landowner’s property
is maintained in such a manner as to
expose persons to an unreasonable risk
of injury offsite.

The defendants argued that these
cases are distinguishable on the ground
that the relevant off-site injuries were due
in part to the plaintiff ’s proximity to the
defendant’s property, a fact that implicit-
ly establishes a self-limiting principle for
finding such liability. But liability for
harm caused by substances that escape an
owner’s property is well established in
California law. The Court has held that
landowners have a duty to prevent haz-
ardous natural conditions arising on
their property from escaping and causing
injury to adjacent property. The plain-
tiff ’s claim fits this framework. “The
Havers’ claim of negligence focuses on
an allegedly hazardous condition created
and maintained on BNSF’s property and
BNSF’s alleged failure to contain that
hazard as a reasonable property owner
would have done in the mid-1970s. This
claim is readily attributable to a specific
condition, natural or artificial, on BNSF’s
property.”  

       Jeffrey I. Ehrlich is the
principal of the Ehrlich
Law Firm, with offices in
Encino and Claremont,
California. He is a cum
laude graduate of the
Harvard Law School, a cer-
tified appellate specialist by
the California Board of
Legal Specialization, and a
member of the CAALA Board of Governors.
He is the editor-in-chief of Advocate maga-
zine and a two-time recipient of the CAALA
Appellate Attorney of the Year award.
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BY NANCY NEAL YEEND

There are many interesting things
that go on in law offices, and as a fly on
the wall (i.e., a mediator) I have seen my
share of exciting, sad and even funny
events. Flies are great observers, since we
have 4000 eyes! Residing at a law firm, I
noticed that not all attorneys are happy
after mediation. As I buzzed around the
offices, I observed both critical mistakes
and successful mediation practices. Here
are some classics!

# 1. Mediator

I heard one attorney say, “If I accept
the mediator proposed by the other side, things
will go more smoothly.”

When he returned from the media-
tion, he was mad, and said, “I will never
use that mediator again!” The happier
attorneys proposed a list of standards for
selecting the mediator. I remember one
attorney, Carol, mentioned that the
mediator had to be trained as a mediator,
had to have actual mediation experience
with similar cases, and needed to have
subject matter or industry understanding.
She said that if the mediator did not
know the area of law or have industry
knowledge that the mediator could never
appreciate the strengths of her case.
Carol is always happy after her media-
tions, since the mediators she selects are
trained, and able to overcome their urges
to slip back into a previous profession’s
role of telling people what to do.

# 2. Client 

I noticed that one of the happiest
attorneys, John, spent more time than
anyone talking with his clients. He always
said that listening to his client was the best
way to find a solution. He did a bunch of
things, but always talked to his client like a
friend. He asked about the person, what
was important to them, and what they
wanted their life to look like after the

mediation. John was trying to
identify his client’s decision-making
criteria. What seemed important to
clients was somewhat individual, and
other times depended on the case type. 

Although John uses the law and
financial considerations as his decision-
making criteria, he says that his clients
felt other things were important. One
client in an ADA case wanted what hap-
pened to him to never happen to anyone
else. That client’s criterion was prevention. 

According to John, “A key component in
that settlement was extensive training for
employees of the offending organization.” In a
personal-injury case the client not only
wanted her medical bills paid, but also
wanted the person who caused the injury to
openly admit that he was wrong, and to
apologize. Being acknowledged as not the
one at fault was important to that client.
Her criterion was recognition. In an intellec-
tual property matter, confidentiality was
paramount, as the corporation wanted to
avoid publicity, thus averting a negative
impact on stock values just before a merger. 

Another group wanted to prevent
copycat lawsuits, so cost containment was
their criterion. Others said that time was
very important and that settlement now,
even if lower than a court award, would
be better than waiting years for a decision
or even longer if there was an appeal.

# 3. Analysis

As any good insect knows, you must
be prepared in order to survive. Yet some
attorneys fail to prepare. One of the
younger attorneys, Steve, spent a lot of
time preparing for mediations. He had
taken a negotiation course, and said, “The
more options I have when I walk into the
mediation, the happier my client is with the
experience.” Steve said that meant more
referrals! One of the things I enjoyed
watching Steve do was his 360° analysis. 

When Steve did the case analysis, he
always did it by moving back and forth

from different sides
of the conference room table. On one
side he would assess the case from his
perspective as the lawyer for his client,
and on the other side of the table he pre-
tended to be the attorney for the other
side’s client. He said if there were weak-
nesses in his case the other side would
spot it, so he wanted to identify it first,
and have time to develop a way to over-
come any problems. 

He identifies the facts, both disputed
and undisputed, from each side’s per-
spective, and then he outlines the history
of the dispute. He also considers the
chronology of demands and offers. Steve
then addresses the strengths and weakness-
es of each side. He never forgets to make
a list of everyone’s individual decision-
making criteria – his, the other attorney’s
and both of their clients. Next he identi-
fies all the issues that need to be resolved,
and finally he lists as many possible
options for each one. He tries to come up
with options that might work for his
client as well as acceptable to the other
side. Steve says, “The person with the most
options wins!” He also says that it is easier
to think of creative options, when you are
not under pressure.

# 4. Brief

Susan, one of the partners, always
supplies the mediator with a brief. She
calls it a MESS! I think she said it stood
for Mediator Education Summary Sheet.
Anyway, she would keep her mediation
brief, brief! Five pages was the limit for
most cases, and sometimes it went to ten
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Fly on the wall 
7 observations on both mistakes and
smart moves that attorneys make in mediation

for appellate mediations. Because she
used the same analysis process as Steve,
she was able to distill the information
into a clear roadmap. Mediators liked hav-
ing all the information presented in a
clear and succinct way. 

According to Susan, the MESS
helped focus the mediator. In addition,
she said that sharing a variety of options
with the mediator demonstrated that set-
tlement was her client’s goal. I heard
more than one attorney say that she is
acting in her client’s best interest. 

# 5. Process

Morgan, who recently joined the
firm, has lots of mediation experience,
because he was trained as a mediator and
mediates appellate cases. He said that
over time some mediators had dispensed
with an opening joint session, and others
even kept everyone separated for the
entire mediation. 

Morgan said that cases where the
mediator kept everyone separated had
lower settlement rates than those where
the participants had time for direct dis-
cussions. He also said that some media-
tors never interacted with the attorneys
prior to the mediation! 

He became concerned, and ques-
tioned if what some mediators were doing
was even mediation. He said sometimes
what was going on felt more like arbitra-
tion or a settlement conference, and once
it resembled private judging! According
to Morgan, clarifying the process, the
mediator’s role, and the parties’ levels of
participation prevents what he says is the
“Californication” of mediation.

Morgan said that an initial joint ses-
sion provides an opportunity for the
mediator to set a positive tone: describe
the process, clarify their role as a process
manager and not a decision-maker, re-
affirm the necessary parties are present,
and discuss confidentiality and its limited
exceptions. Morgan says that this under-
scores the concept of informed consent. He
said that mediations following this for-
mat were actually shorter; participants
were more likely to be civil and not as
emotional. At one office meeting he 
said that participants were not only more

likely to achieve a settlement, but also to
fully carry out the terms. Morgan said,
“This brief initial opening shifts the focus from
litigation and trying to defeat one another to
defeating the problem!”

After the mediator’s statement, every-
one was offered an opportunity to briefly
identify all issues that need resolution in
order to consider the mediation a success.
All of the happy attorneys said that it was
not a time to start making unrealistic
demands or for theatrics. Morgan said
that the “It’s my way or the highway”
mantra, which dominates litigation, does
not serve the client in mediation. 

Getting all the issues on the table
also prevents the unprincipled negotiator
from hiding the ball, and throwing out a
last minute demand. Morgan said that
this was an important part of the media-
tor’s job as a process manager – prevent
impasse from occurring. After all, media-
tion is the parties’ last opportunity to
control the outcome of their dispute. His
clients usually got favorable settlements,
and even if they did not get everything
they wanted, they felt they had been
heard and were satisfied with the process
– no buyer’s remorse!

# 6. Negotiation 

As Adam, the attorney in the big
corner office, always says, “Remember, you
hired a mediator, not a messenger.” I heard
Adam say that only seven percent of the
communication is the words! Wow, what is
the other 93 percent? According to
Adam, when the participants are kept
separated, 93 percent of the message is
completely lost, or is left for interpreta-
tion or translation by the mediator. He
says that good negotiators never allow
someone to speak for them. They want to
watch and listen to the complete message
– furtive glance between attorney and
client, a face flush, a nervous tick, a
wince from the insurance representative,
anxious toe tapping, eye movement,
voice intonation and other significant
distress or acceptance signals. 

Adam says that without listening as
well as observing the other side, it is not
possible to accurately know what was
really said, or even if his message was 

getting through to the other side. He said
that depending on the mediator to accu-
rately translate is as reliable as the old
childhood game of “telephone.” Adam
wants to hear the entire nuanced message
for himself, and he wants to be sure that
the other side completely understands his
perspective and proposals. Adam always
comes back to the office smiling.

# 7. Stick with it

Now, as a fly, I hate to hear the word
“stick,” related to anything. I still have
nightmares with my first encounter with
flypaper! As Jennifer, the office manager,
says, “Even if the mediation does not end with
a full settlement, often there is partial resolu-
tion and the issues to be litigated are nar-
rowed.” She said that if the mediation
does not end with an agreement, always
follow up! She calls the other counsel
about a week after the mediation. This
usually gives everyone time to reflect and
reconsider proposals and offers made
during the mediation. Jennifer always
starts the conversation with a question:
“What are your thoughts regarding our recent
mediation?” She knows that whoever asks
the question controls the conversation –
smart strategy! Jennifer said that over 
80 percent of the time, her phone calls
result in direct negotiations with the
other side, and that in most instances
they do work out a settlement. There are
also times when a second mediation ses-
sion helps resolve any remaining issues.

Well, there you have it – from the fly
on the wall. Good luck with your next
mediation. If you stick with these seven
tips, you too can be a happy attorney.

Nancy Neal Yeend is 
a dispute management
strategist and mediator. 
As a strategist she designs
programs to reduce work-
place conflict. She is the
founder of The End
Strategy (TES) in Portland,
Oregon, and affiliated with
Silicon Mediation Group in Los Altos, CA,
mediating pre-suit, trial and appellate cases.
Nancy has served as National Judicial
College faculty for nearly 25 years.
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BY MILES B. COOPER

The lawyer sat in his client Joe’s living room.
“How have things been since the incident?” he
asked.

“Fine,” Joe replied. His hands gripped his
amputation stump. The lawyer asked the ques-
tion a few different ways. “Good, okay, making
do, others have it tougher,” were Joe’s answers.
Jurors like folks who don’t exaggerate. But they

need something to help understand the impact.
Joe’s wife interjected: “He is not fine. He fell yesterday 

trying to help our daughter at the playground. The leg they
gave him doesn’t work on uneven surfaces.” 

“Tell me more about that,” said the lawyer, turning toward her.

Whine not

A person who talks about pain and limitations, no matter
the issue, tends to be perceived as complaining. Jurors recognize
that the plaintiff has a vested interest in the verdict. The plain-
tiff, therefore, is frequently not the best person to elaborate on
the impact. Who does one turn to then? Friends, co-workers,
family, neighbors. Anyone who can describe before versus 
after. These are frequently referred to as character or cameo 
witnesses.

Identifying and interviewing witnesses

Start with the client and the client’s significant other, if the
client has one. Ask who the client spent time with before, who
might be able to offer insight on differences. Be expansive. It is
better to get 8-15 names and narrow them down through the
interview process. During interviews, one will learn that some are
not the best witnesses. Make sure the client lets people know some-
one will be reaching out – it makes that first phone call easier.

One can tell a great deal about a person in the first five sec-
onds of contact. Trust your instincts. Not everyone is cut out for
prime time on the witness stand. Grumpy, curt, monosyllabic?
Find someone else. Wildly verbose and difficult to direct? Same.

In that first telephonic interview, probe for stories and
demonstratives. “Joe used to be more capable,” doesn’t provide
much. “Joe’s my neighbor. He was an all-around craftsman – he
offered to help me put in a new patio. Sure, I’ve got a few pho-
tos of him working on the project.” People remember stories.
But two people telling the same story is boring. Narrow it down
to one or two people per environment – work, family, church.
Consider using these stories early on. Most cases don’t try.
Include the cameo witness perspectives in the mediation brief.

Witness preparation

Meet these witnesses in person before trial. Going into the
hall to call the great-sounding witness only to find the person
has latent Goth tendencies and a piercing fetish can be startling.

Nothing wrong with Goths or piercings, but it might not fit the
narrative.

Help the witness understand the process during that
preparation. Try to remember back to that first court appear-
ance and the nerves – after years of law school – walking in for
the first time. Recognize that the confident, articulate witness
may seize up with all that (faux) mahogany, the great seal, a
raised dais with a seated black-robed elder, and the 12 judging
strangers.

Make sure the witness understands the 12 jurors want to
make the right decision and need the witness’ information to 
do so. Think of it as explaining what the injured person was like
to a small group at a cocktail party. Make eye contact (but don’t
stare them down). 

Moment of truth

That all-star witness with the powerful anecdote takes the
stand and suddenly becomes Mel Monosyllabic. Try this: “Mr.
Monosyllabic, is this something you do regularly?” Head shake
and wide eyes indicate a no. “Are you nervous?” 

“Very,” the witness croaks.
“Okay. Take a deep breath. We’ll get through this and be

done shortly.” It is surprising how often this helps the witness
regain lost footing. It also reminds the jury that the witness is
not a professional and humanizes the witness.

Every witness needs a piece of flair. One needs the show with
the tell. A photograph, a video, a card, a trophy, a tangible the
plaintiff created. If it is something that can be passed around the
box, make sure the jurors get the opportunity to touch it.

Keep it short. Ten to 15 minutes is plenty. Don’t be afraid
to cut it off early on a high note. Listen and observe instead of
staying wedded to the outline. Consider closing it with asking
for five words to describe the client before the event and five
words to describe the client after. These words can be incredibly
powerful.

Outro

Back to Joe, our amputee. Joe’s wife took the stand. She
had a photograph of the playground where Joe fell. It showed
uneven bark chips and, in the background, their two young chil-
dren playing. A story the jurors understood and took back to the
jury room when discussing both the Life Care Plan and the
damages to Joe as a person.

Miles B. Cooper is a partner at Emison Hullverson LLP. 
He represents people with personal injury and wrongful death cases. 
In addition to litigating his own cases, he associates in as trial counsel
and consults on trial matters. He has served as lead counsel, co-counsel,
second seat, and schlepper over his career, and is a member of the
American Board of Trial Advocates. Cooper’s interests beyond litigation
include trial presentation technologies and bicycling (although not at 
the same time).  
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(800) 262-7576
www.scarlettlawgroup.com
536 Pacific Avenue
San Francisco, CA 94133

Randall H. Scarlett, Esq.

Where you refer catastrophic cases may be the
single most important decision you make for your client.
Whether it’s cases involving traumatic brain injury, spinal-cord injury
or other catastrophic personal injury and wrongful-death cases,
the Scarlett Law Group will ensure results above and beyond
those that can be obtained by other firms.

We are pleased to pay referral fees
in accordance with State Bar rules.

49.1 million — Traumatic brain injury caused by cross centerline
big-rig trucking collision

22.8 million — Traumatic brain injury caused by tour bus collision
with pedestrian

26 million — Permanent brain injury caused by failure to diagnose
H-Flu meningitis

18.6 million — Wrongful death, multiple impact, road defect

13 million — Permanent brain injury caused by failure to diagnose meningitis
in a year-old child

11 million — Traumatic brain injury caused by dangerous roadway
and light rail vehicle collision with pedestrian

10.6 million — Traumatic brain injury caused by collision
with farm machinery.
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