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BY TARA MOHSENI

AND JAHAN SAGAFI

As the class-action field becomes
more crowded, courts are careful to
ensure that the various procedures are
followed precisely. In this increasingly
complex area, plaintiffs’ lawyers have to
grapple with new challenges. A major
challenge is getting the case settled. 
This article discusses some of the tricky
obstacles to settling your class action. 

For example, you may face obstruc-
tion not just from the defendant, but also
from other plaintiffs’ lawyers willing to
settle the case for less than full value. In
addition, judges have been increasingly
attentive to the substance of class-action
settlement agreements. While sometimes
that can create a burden for lawyers, in
many cases it actually strengthens the
plaintiff ’s hand. This article aims to sum-
marize key issues in class-action settle-
ment procedure.

The observations and recommenda-
tions in this article apply to class actions
under Fed. R. Civ. P. 23 and Cal. Civ.

Proc. 382, as well as collective actions
under section 216(b) of the FLSA and
“hybrid” class actions (wherein FLSA and
state law claims are brought together in
the same action). They will also likely be
useful in PAGA representative actions. For
ease of discussion, we refer to all of these
representative actions as “class actions.” 

Problem #1: Reverse auctions

A reverse auction is where Plaintiffs
A and B are pursuing overlapping (or
virtually identical) claims in two proceed-
ings (often with one in state court and
one in federal court), and one plaintiff
agrees to a settlement of low value
because the plaintiff ’s lawyer either 
does not realize how valuable the case is
or he just wants to earn a fee (unfortu-
nately, it happens). The trick here is that
the defendant is smart enough to play
Plaintiffs A and B against each other, and
pick the one in the weaker bargaining
position to negotiate a settlement with. 

Reverse auctions appear to be
increasingly common. As more plaintiffs’
attorneys enter the fray, there is a greater
chance of two overlapping actions being

pursued. In addition, defendants appear
to see overlapping actions as an opportu-
nity to make mischief, wiping out two
cases for less than the price of one. 

There are a few things you can do to
minimize the chance of a reverse auction.
First, coordinate with counsel in overlap-
ping cases. Try to get a discovery coordi-
nation order on file in both cases, so you
can collaborate with the other plaintiffs’
attorney, and avoid being in the dark
about the other case. If the other lawyer
won’t “play nice,” you can intervene in
their case to help monitor it. If they
reach a bad settlement, try to explain
how it’s deficient, but at this point you
should expect to have to fight. It’s time
to intervene and explain to the court why
preliminary approval is not justified.

Intervention 

Intervention is a delicate matter.
Usually, a plaintiff fending off a reverse
auction has a strong argument that she
should be allowed to intervene. Under
Fed. R. Civ. P. 24(a)(2), to intervene, 
(1) your motion must be timely, (2) you
must present a protectable interest, and
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(3) that interest must not already be pro-
tected by existing counsel.1

In intervening, it is useful to also
make the substantive arguments about
the flaws in the proposed settlement.
That way, regardless of the outcome of
the intervention motion, the court is
aware of the defects and can take them
into account in deciding whether to
grant approval. Ideas about potential
defects are listed below. 

This approach sometimes works.
See, e.g., Cullan & Cullan LLC, 2014 WL
347034, at *10 (“In light of its timing,
the pendency of other actions, the size of
the class, the amount of the settlement
and some ‘red flags’ that could be signs
of potential abuse or collusion, the court
finds that the parties’ motion for prelimi-

nary approval should be denied at this
time.”); (Galeener v. Source, No. 13-cv-
04960-VC (N.D. Cal.) (approving $10
million settlement after state court had
rejected competing proposed settlement);
(Litty v. Merrill Lynch & Co., Inc., No. 14-
cv-00425-PA-PJW (C.D. Cal.) (denying
preliminary approval due to proposed
intervenors’ objections regarding
increased class size and inadequate settle-
ment amount, plus overbroad release). 

How does the Court know
whether to approve the 
settlement?

For settlements with a Rule 23 or
Cal. Civ. Proc. secton 382 component,
class members generally need the oppor-
tunity to opt out if they don’t like the

deal, so court approval is a two-step
process: preliminary approval, then notice
goes out to the class so class members 
can opt out or object, followed by final
approval, where the court considers updat-
ed information, such as class members’
responses. For FLSA-only or PAGA settle-
ments, generally it’s a one-step process,
because there’s generally no opt-out right. 

Either way, in approving a settle-
ment, the court must at least satisfy itself
that the class settlement is within the
“ball park” of reasonableness2 or the
“range of reasonableness”3 – ultimately,
the settlement must be “fair, reasonable,
and adequate.”4 For FLSA settlements,
the court “must scrutinize the settlement
for fairness and determine that the set-
tlement is a fair and reasonable resolu-
tion of a bona fide dispute over FLSA
provisions.”5 In practice, these various
standards converge on the common-
sense question – Is this settlement a fair
deal for the class members? 

The remainder of this article
addresses deficiencies with settlements
that all plaintiffs’ attorneys should avoid.

Problem #2: Settlement amount
is too low or not explained

The first thing you should look 
at is the settlement amount. Is it high
enough, when compared to the total
exposure the defendant faces for the
claims being released (not just for the
claims pled in the complaint or actually
litigated – the release may be broader).
In recent years, courts are much more
active in scrutinizing your math, to
ensure that the claims are being valued
appropriately and the discount factor is
reasonable. You should consider provid-
ing an analysis of overall exposure and
calculate the percentage of that exposure
accounted for by the settlement.
Inadequate information6 or a steep dis-
count7 can warrant denial of approval. 

In calculating damages, be sure to
extrapolate from the data you have to the
whole liability period. That generally
means extrapolating forward from the
end date of the data to a reasonable 
preliminary approval date – often six

See Class Actions, Page 10

Accepting
referrals and

co-counsel arrangements.

Our professional team

of trial lawyers

has decades of experience

representing clients in these

areas of practice:

INSURANCE BAD FAITH

CATASTROPHIC PERSONAL INJURY

JUDGMENT COLLECTION

CIVIL RIGHTS

MEDICAL MALPRACTICE

2 2 8 7
888.992.ACTS

424.288.4368 (Fax)
www.actslaw.com

Los Angeles Office
1901 Avenue of the Stars

Suite 935
Los Angeles, CA 90067

Irvine Office
2600 Michelson Drive

Suite 1700
Irvine, CA 92612

San Francisco Office
One Sansome Street

Suite 3500
San Francisco, CA 94104

Class Actions, continued from Previous Page



Submit your latest verdict to JuryVerdictAlert.com10 Plaintiff | February 2017 | plaintiffmagazine.com

months or more. Judge Chhabria of the
Northern District of California forcefully
made this point in denying preliminary
approval of the proposed $12,250,000
settlement in Cotter v. Lyft, Inc., which
resulted in a revised settlement of 
$27 million. 

Problem #3: Overly broad or
vague releases

Another item that defendants push
for is a broad release. Courts are increas-
ingly monitoring releases for overbreadth
and vagueness, and have recently denied
preliminary approval due to defective
releases. Releases must “directly track the
allegations in the complaint,”8 i.e., be tied
to the “factual predicate” alleged in the
complaint.9 Releases of additional claims
not pled or litigated are red flags. This is
because the settlement is an exchange of
money (and perhaps injunctive relief) for
“peace” – a release of claims by the class
members. So long as the class members
are getting paid fair consideration for
their releases, the settlement should pass
muster. But where the release extends
beyond the scope of what’s being
“bought” by the defendant, the settle-
ment runs afoul of these principles. 

Problem #4: Passive FLSA
releases

Because only those plaintiffs who
expressly join an FLSA collective action
are bound by its results,10 courts consis-
tently reject settlements that release claims
of individuals who have not affirmatively
opted into the litigation.11 This is in stark
contrast to true class actions, which are
opt-out, and allow for class members who
do nothing to release their claims. 

Problem #5: Cease-fire

Defendants are often wary of possi-
ble future litigation. It is important to
remember that plaintiffs’ counsel cannot
agree not to represent particular clients
in the future.12

Problem #6: Overly restrictive
confidentiality provisions 

Another aspect of a settlement
agreement that defendants often try 

to sneak in relates to confidentiality. 
This comes in many forms. A defendant
might even request that the whole settle-
ment be filed under seal. Do not agree!
Thankfully, courts are scrutinizing confi-
dentiality provisions very carefully,13 citing
the public policy behind the FLSA and
the goal of making employees aware of
their rights.14 Some limitations may be
acceptable, such as a joint press release,
or plaintiffs’ counsel’s agreement to
respond to press inquiries in certain ways. 

Defendants sometimes request that
plaintiffs agree to limits on counsel’s abil-
ity to refer to the litigation (not just the
settlement) in the future. But counsel
must be allowed to market their experi-
ence and to refer to litigation in public
court filings addressing their adequacy
for appointment as class counsel. In fact,
Cal. R. Prof. Conduct 1-500 prohibits
attorneys from agreeing to (or even pro-
posing agreement to) a restriction on
their right to practice law. So BASF
Ethics Opinion 2012-1 prohibits defense
lawyers from demanding (and prohibits
us from agreeing to) settlement terms
that prevent us from “disclosing public
information regarding [our] handling of
a particular type of case.”15

Problem #7: Attorneys’ fee
requests inadequately
documented

Courts appropriately look carefully
at attorneys’ fee applications. Not only
should your motion trumpet the value
you created and the reasonableness of
the percentage you are requesting, but
also, it is generally wise to provide a
lodestar “cross-check” – submission of
time summaries of the contemporaneous-
ly recorded time records. Explain how
duplicative work was avoided and work
was “pushed down” to the lowest-cost
lawyers and support staff. 

Conclusion

“Class action settlements are differ-
ent from other settlements.”16 Oh, how
true! Because they’re not just a matter of
private contract, but implicate the rights
of individuals not present in court,
judges properly exercise great oversight

of class action settlements. This scrutiny
can often be used by plaintiffs’ attorneys
to our clients’ advantage. If your defen-
dant is pressing for concessions in the
class settlement agreement, try a little
research into the issues, and call on your
fellow social justice warriors for input.
Those efforts can go a long way in secur-
ing the best result for the class possible. 

See www.plaintiffmagazine.com for
complete article including endnotes.
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BY DAN LEBEL

Successfully prosecuting a class
action is often compared to the physical
act of threading a needle. The procedur-
al hurdles to obtaining class certification
and the technical requirements of the
statutes commonly in play provide defen-
dants with seemingly endless opportuni-
ties to convince the court to dispose of –
or hobble – your case. 

Clearing each potential obstacle
requires vision and patience but doesn’t
have to be the hyper-technical process
class counsel often make it out to be.
Many class-action specialists deeply enjoy

the intellectual nature of navigating the
procedural maze of certification and dis-
secting the latest wave of case law following
a Supreme Court ruling on Rule 23, Article
III standing, or their favorite federal
statute. And planning and building a case
that will pass through the eye of the needle
can lead to a myopic, intellectual approach
that lacks heart. This is a great danger in a
hotly contested, long-running action. 

Plaintiffs’ counsel often think of
class-action litigation as a different ani-
mal requiring a different skill set from
say personal injury litigation – more
technical, less emotional. There is of
course an emphasis on procedure and

substantive law and a focus on distilling
the facts down to the bare necessities and
what can be shown to be common on a
classwide basis. But executing on the fun-
damental principles of preparing any
plaintiffs’ case so that it has an emotional
appeal can make the difference in
whether the case survives long enough 
to pass the procedural and substantive
tests. Below we sketch out a few common
obstacles of the moment (mandatory
arbitration and class action waivers 
aside) then present some fundamental
techniques and concrete strategies to
navigate to the other side. 

See Class Counsel, Page 14

Why class counsel must think
like a trial lawyer 
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to class certification, but Spokeo isn’t one of them
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Some real problems

Defendants’ emotional appeal: “There’s
been no injury”

The concept of the “no injury” class
action is a favorite frame for class action
defense counsel. In this defense theme,
the corporate defendant is merely an
innocent victim of the plaintiff (who has
conspired with class counsel) or of class
counsel (who uses the plaintiff as a pawn
in a shakedown lawsuit). Defendants use
this frame especially when it is clear that
the defendant’s conduct is illegal. The
reasoning goes something like: defen-
dant’s violation of a statute is merely a
“technical violation;” it’s the plaintiff or
her attorneys who are the real bad actors
here for harassing the defendant with the
lawsuit; therefore defendant’s illegal acts
should be excused. 

Turning the focus from defendant’s
illegal conduct to the plaintiff, defense
counsel argues that the plaintiff (and
sometimes each potential class member)
must prove an injury to something other
than his or her legal rights. There is
some instinctive appeal to it as few peo-
ple want to be pulled into “frivolous”
conflict.

The obvious flaw to the “no injury”
theme is that many, if not the vast major-
ity, of consumer protection laws were
enacted because a legislature decided
that the common law was inadequate to
inhibit some specific business acts and
took action by creating new law. 

For example, the Fair Debt
Collection Practices Act (the “FDCPA”)
made calling a consumer’s telephone
before 8 a.m. or after 9 p.m. to attempt

to collect a debt illegal.1 Congress enact-
ed a statutory scheme to discourage
offensive collections activity with statuto-
ry penalties of up to $1,000 for each vio-
lation and attorney fee-shifting in favor
of prevailing consumers. 

In our example, the consumer seek-
ing to enforce the statute shouldn’t have
to put on evidence to show that receiving
collections calls at 1 a.m. caused harm.
Congress has already found the conduct
harmful and prescribed a penalty. But
many defendants would argue there’s “no
injury” caused by the violation of the
statute by a 1 a.m. collections call unless
the plaintiff proves something along the
lines of: she was asleep at the time of the
call, she heard and was awakened by the
call, she knew at the time she heard it

See Class Counsel, Page 16

Class Counsel, continued from Page 12
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that it was a call from a debt collector,
and so on. According to defendants,
despite the language of the statute and
Congressional intent, there’s “no injury”
until proven otherwise.

But success in bringing classwide
claims often relies on a statutory scheme
such as the FDCPA putting aside the
issue of individualized proof because
gathering and presenting individualized
evidence to show the particular harm suf-
fered by each member of a 10,000 per-
son class would render the class treat-
ment unmanageable. 

SCOTUS: Tolerance for blurred
lines

The Roberts’ Court has repeatedly
demonstrated a penchant for producing
lengthy opinions that fail to provide clear
instructions to litigants and the lower
courts but produce fodder for either side
to claim victory.2 At some point in history
if you were a plaintiff ’s attorney filing a
class action you could be pretty sure you
had both the facts and the law on your
side. Today’s ever-changing playing field
based on Supreme Court interpretation
of issues such as rule 23, arbitration
agreements, and Article III standing, 
creates uncertainty whether the courts
will agree that the law is on your side.
Needless to say, this presents substantial
issues for a plaintiff ’s attorney faced with
the possibility of a decade-long case. 

The most recent of these cases with
the potential for wide-ranging impact but
which seems to do little to clarify the law
is Spokeo, Inc. v. Robins (2016) 136 S.Ct.
1540. If you’ve read any articles about
class-action litigation in the past 10
months, you’re probably familiar with
Spokeo already, so only the most cursory
details will be provided here. 

In Spokeo, defendants challenged
plaintiff ’s standing under Article III of
the Constitution claiming there was no
“case or controversy” where plaintiff
alleged a violation of the Fair Credit
Reporting Act but failed to establish any
particular concrete harm flowing from
that statutory violation. With no concrete
harm, standing cannot exist and there-
fore neither does jurisdiction in the 

federal court system. Spokeo claimed its
statutory violation was antithetical to
harm. It argued that, when it published
false information about plaintiff, this
worked in plaintiff ’s favor because the
falsehoods were more favorable to him
than the true facts. 

Defendants had been making the
“no injury” argument for years in one
form or another. So when the Supreme
Court took up Spokeo there was much
trepidation that the Court might issue an
expansive opinion. Worst case scenario
would be that Congress lacked power to
enact statutes providing Constitutional
standing where there previously was none
and therefore statutory damages were not
available unless the class representatives
as well as each member of a potential
class could individually prove they were
harmed in order for a class action. This
could have meant extinction for private
enforcement of a wide swath of federal
regulation meant to protect consumers. 

Fortunately, the eight-justice
Supreme Court only went so far as to
send the case back to the Ninth Circuit,
explaining that plaintiffs could lack
standing to pursue some violations of the
Fair Credit Reporting Act, but the Ninth
Circuit’s treatment established that plain-
tiff suffered a “particularized” injury but
must also determine whether it was also
“concrete.” Of course this only adds to
the apparent tightrope putative class rep-
resentatives must walk in alleging facts
sufficient to support plaintiff ’s claims,
but not so specific that the allegations
could not be extrapolated to the class as
a whole. In its failure to provide a deci-
sive ruling, the opinion provides useful
language for both sides that the lower
courts will have to parse.

Certainly, there are some gains to be
made here. In a back-door way, the rul-
ing undermines CAFA (the Class Action
Fairness Act), because if the defendant
removes a case from state court under
CAFA but the federal court determines
there’s a lack of standing due to Article
III, the plaintiff and class may then be
free to pursue their claims back in state
court. But more importantly, I believe
considerable opportunity exists in alleging

and arguing for a concrete injury to pres-
ent a compelling case that illustrates to
courts (and the public) why our con-
sumer protection statutes are important
and how corporate conduct that violates
those statutes causes real harm to real
people.

Strength and opportunities

Let’s now turn to how we can bolster
our cases by digging in to the heart of
our case and countering defense tactics
with a strong offense. Rather than weak-
ening the class action, I will attempt to
show that embracing the emotional
underpinning of the case will fortify the
case against a variety of things that could
otherwise cause failure.
Your client

First, before litigation is initiated,
ensure the named plaintiff cares about
her case! A large percentage of class
actions involve conduct where the plain-
tiff and others were harmed in a way that
is not “catastrophic” or life changing.
More typically, a class action is based on
a defendant’s cheating many people out
of small sums of money. So while the
total loss may be enormous, each victim
of the conduct has only a small stake in
the litigation. The likelihood of putting
forth a potential class representative who
lacks the determination to stick the case
out to the end is exacerbated by the race
to the courthouse to be “first to file”: A
race where there seem to be dozens more
participants each year. When the law
firm’s goal is to find a client – any client
– as soon as possible in order to be first
to file, it’s obvious things can go wrong. 

Second, even if wonderful potential
class representatives come to the law
firm, class counsel (consciously or not)
often minimize their direct contact with
them. Lead counsel may communicate
through paralegals or associates, and
even then, only when necessary to gather
or pass along critical information. Of
course this is a logical and efficient
approach from a business standpoint, 
but results in lost opportunities. 

The proposed class representative
acts as a stand-in for, and must be typical

See Class Counsel, Page 18
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of, the absent class members. If defen-
dant’s spotlight on the named plaintiff
uncovers distinctions that defeat her ‘typ-
icality,’ then the class can’t be certified.

As such, class counsel doesn’t want the
named plaintiff to have any rough edges
that would make her stand out from the
other members of the proposed class.

Great trial lawyers know they must be
able to stand in their client’s shoes so
that they may better tell their story. Class
counsel too often miss this opportunity
to bring authenticity to the claims in 
the case. If the client doesn’t care 
about the case, or the client cares but 
her advocate cannot effectively convey it,
why should the court care?

Prepping the class rep for depo 

One of the biggest surprises in my
career came when I became dissatisfied
with the way I had learned “depo prep”
at the class-action specialist plaintiffs’
firms I worked for following law school. 
I decided to try Don Keenan and David
Ball’s “Reptile” techniques in prepping
my clients for their testimony. Many of
the partners I worked under were skilled
at crafting technical arguments but light
on trial experience. 

My old way of preparing clients was
pretty straightforward. Start with some-
thing like: “Your deposition is not the
place to tell your story. We have other
ways to get your story before the court . . .”
Next, work on client-control: “If the
question is, ‘can you tell me what time it
is?’ the answer is ‘yes’ not ‘it’s 9:30 a.m.’” 

Then lead a tour of all the terrain
defense counsel could be expected to
cover, checking off the elements of our
causes of action and class certification to
ensure that the plaintiff was able to artic-
ulate favorable responses. I’d try to
uncover potential surprises, reveal
defense attorneys’ common scare tactics
and I’d generally have a good time doing
it. It’s a controlled, satisfying experience.
You put in a lot of work and feel like
you’ve done all you can for the good of
the case. But the overall tenor of these
sessions has something of the feel of a
tutor prepping a student for an exam —
I felt like there was something important
missing. 

The “Reptile” method3 is more akin
to a talk-therapy session. There is a pro-
gression and three phases of preparation
– (1.) Questions, 2.) Establish the Major
Truths, and (3.) Role-Playing. (If you’re
not already familiar, I recommend buying

See Class Counsel, Page 20
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or borrowing the book before the next
time you prepare a client for testimony.)
The one aspect of preparation I want to
highlight in this article for its surprising
efficacy in the class-action context is dur-
ing the “Questions” phase, uncovering
any guilt feelings the plaintiff may have
related to the case or the events that led
to her filing the case. 

My previous assumption was that the
plaintiff ’s feelings about the case were
pretty straightforward. The plaintiff was
ripped-off and had enough anger and
indignation toward the defendant’s con-
duct to commit to take on the responsibil-
ity of representing a class of similarly
situated consumers against the defendant,
and that was all I needed to know as far
as plaintiff ’s feelings about the transac-
tion. I had thought “victim’s guilt” (where
the plaintiff blames herself for the wrong-
ful conduct of the defendant) was some-
thing that only happened in other types
of cases. The dynamic is well known to
experienced personal injury attorneys or
prosecutors. A pedestrian run down by a
drunk driver in a crosswalk might think,
“I should have reacted more quickly.” Or
a sexual assault victim has thoughts like,
“Maybe I shouldn’t have been out so late.
It would have never happened if I hadn’t
dressed that way.” 

But class-action plaintiffs who were
victims of false advertising, illegal fees, or
debt collection abuse often have these
same feelings to one degree or another.
And if they’re there, you’re a lot better
off unearthing them during preparation
than leaving them buried for defense
counsel to exploit. 

I was amazed the first time I fol-
lowed this method of preparation. A
client who had purchased a product and
suffered “only” economic harm was sob-
bing in my conference room over her
guilt in having bought the product. She
would have had no way of knowing in
advance that the product was defective,
but logic isn’t the source of our emotions.
I’ve found that where the case has been
subject to considerable media attention
(which is the case with many class
actions) the clients’ feelings can be
heightened. 

Uncovering the guilt, helping your
client explore it, and then get past it can
be a powerful experience; one that brings
you closer to the client and improves your
ability to tell their story in an authentic
way. Doing that makes it relatable to a
wider audience and triggers the desire in
your audience (whether juror or judge) to
do something to make it right. 

Getting clients’ emotions on the
table and overcoming their feelings of
guilt not only helps the plaintiff and her
counsel tell a compelling story, but also
makes the client more dedicated to the
cause. This is important where the plain-
tiff may have only a nominal economic
interest, the defendant may try to “buy-
off ” or harass the plaintiff, and the case
might well go on for a decade.

Know your audience 

Due to the issues discussed above –
and many others – the trial court is in
position to dispose of, or severely limit,
your case. The court must care about
your case. The cynical among us might
think judges are immune to emotional
appeals or there’s something wrong with
presenting a case in a way that appeals to
emotion. Again, this is particularly true
in the class action context. But there is
no doubt the assigned judge has feelings
about class action litigation, the statutes
forming the substance of the case, con-
sumers suing banks and corporations,
your case in particular, you, your oppos-
ing counsel, etc. So first, you must “know
your judge.” Familiarity with his or her
previous opinions, personality, political
leanings, and personal preferences aids
in tailoring your arguments and proce-
dural tactics to that individual.

Second, your case should appeal to
the widest possible audience. This point
is less obvious to class-action specialists
who typically don’t look at litigation as
preparing for trial but rather focus on
the major hurdles along the way – to
defeat defendant’s dispositive motions, 
to force the defendant to produce the
necessary discovery, and get the case 
certified. 

Appellate specialists love to talk
about preparing each case for appeal at

the trial court level. And of course this
point is highly applicable in the class-
action context where many appeals are
taken. But often overlooked is the related
point that there’s a strong possibility that
multiple trial court judges will rule at some
point in your case. 

Because most judges show little def-
erence to the “rule of the case,” this fac-
tor can prove dispositive. And even the
same judge will be willing to revisit a pre-
vious decision. Further, a magistrate
judge ruling on discovery or assigned to
provide an advisory opinion on a particu-
lar motion such as class certification,
must care about your case. The court’s
law clerks must care. Your mediator must
care. As a consequence, it’s often not
good enough to clear a particular hurdle
once; there’s a heightened need to main-
tain a solid foundation to survive the
scrutiny of potentially different personal-
ities and preferences. 

Tell your story

Accepting the theory that class coun-
sel would be well-served in presenting a
compelling story built on at least equal
treatment of emotional, factual, and legal
foundations, it raises the question: how
do we do it? One powerful technique is
using some variation of a “Brandeis
Brief ” early and often in the case. 

Named for Justice Louis Brandeis
while he was an attorney representing the
State of Oregon before the Supreme
Court, the “Brandeis Brief ” focuses on
citation to sources drawn on the hard
and social sciences instead of an empha-
sis on citation to the applicable law. I use
the term more loosely. 

The most effective briefs on behalf
of class actions include a thorough analy-
sis of the law, yes, but should also tell the
story of the living, breathing, human who
brought the case and seeks to represent
the class. While this may be obvious to
readers who specialize in personal injury
or employment law, I believe the class-
action community has much to learn
from you.

Because of the nature of class certifi-
cation, the proposed class representative

See Class Counsel, Page 22
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must be interchangeable with any other
class member as far as the claims
brought, the harm suffered, and (to a
great degree) the relief sought. The
named plaintiff must be a round peg –
just like each class member. 

Conclusion

In sum, it’s a time where having the
facts and the law on your side may not be
enough to assure classwide victory. Class
counsel have long emphasized the per-

suasive fundamentals of logos (appeal to
logic) and ethos (appeal to honesty and
authority), but shied away from pathos
(appeal to emotion). A return to the
emotional underpinning of persuasion
will help to advance our cause case-by-
case as well as at the policy-making level.

Endnotes:
1 15 U.S.C. 1692(c)(a)(1)
2 Justices Are Long on Words But Short on Guidance,” NY
Times, Adam Liptak Nov. 17, 2010 (https://nyti.ms/2k1rcwC)
“Vague Opinions and Frustration in Lower Courts,” NY Times,
Nov. 18, 2010 (http://www.nytimes.com/imagepages/2010/
11/18/us/18rulingsGrfxA.html?action=click&contentCollection=
U.S.&module=RelatedCoverage&region=Marginalia&pgtype
=article)
3 David Ball and Don Keenan, Reptile: the 2009 Manual of the
Plaintiff’s Revolution; Balloon Press, 2009. 
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BY LISA MAK

The Private Attorneys General Act (“PAGA”) of the
California Labor Code allows aggrieved employees to file repre-
sentative lawsuits to recover civil penalties on behalf of them-
selves, other aggrieved employees, and the State of California
for Labor Code violations. Enacted in 2004, the purpose of
PAGA was to increase enforcement of the Labor Code by “depu-
tizing” citizens to act as private attorneys general and allowing
them to pursue civil penalties on behalf of the State. This pri-
vate enforcement mechanism was meant to help address the
reality that labor enforcement agencies could not keep up with
the growth of the labor market and the number of Labor Code
violations occurring in workplaces.

In order to bring a valid PAGA claim, the employee has to
meet the formal notice and waiting requirements specified under
Labor Code section 2698, et seq. This involves submitting a PAGA
claim notice to the Labor and Workforce Development Agency
(“LWDA”) and giving the agency time to review the notice and
decide whether it wishes to investigate the claim. Within a speci-
fied time period, if the LWDA chooses not to investigate, or does
not otherwise respond to the claim notice, the claimant employee
is then entitled to bring a PAGA lawsuit in court. Any civil penal-
ties recovered from an employer in a PAGA action are divided
with the LWDA, with the agency receiving 75 percent and the
aggrieved employees receiving 25 percent. Attorneys’ fees can
also be recovered for successful PAGA claims.

PAGA creates leverage for plaintiffs

In recent years, PAGA has been a useful tool for plaintiffs to
file lawsuits on behalf of a group or “class” of employees who
have suffered Labor Code violations, such as unpaid wages,
missed meal and rest breaks, non-compliant wage statements,
and overtime violations. PAGA claims can be added to tradition-
al class action lawsuits, or stand alone as a “PAGA only” repre-
sentative action. The ability to recover large civil penalties and
attorneys’ fees from employers can create important leverage 
in PAGA cases. Plaintiffs can also potentially conduct broader
discovery in PAGA cases due to the representative nature of 
such claims.

A major benefit of PAGA actions is that plaintiffs do not
need to satisfy the strict and often onerous class-certification
requirements of traditional class actions. This was decided under
the 2009 California Supreme Court case of Arias v. Superior
Court. Furthermore, California courts have held that PAGA
claims cannot be waived under an arbitration clause, even
though other types of class actions can be waived. 

In the 2014 case of Iskanian v. CLS Transportation Los Angeles
LLC, the California Supreme Court held that an employee’s
waiver of a representative PAGA claim in an arbitration clause of
an employment contract was unenforceable, as it was contrary to
public policy given that a PAGA dispute is between the employer
and the State. Iskanian also held that such a rule prohibiting
waiver of a PAGA claim in an arbitration agreement was not pre-
empted by the Federal Arbitration Act. The Iskanian rule was
reinforced in the recent case of Hernandez v. Ross Stores, in which
the Fourth District Court of Appeal held that an employer can-
not compel an employee to arbitrate individual aspects of his
PAGA claim while maintaining the representative PAGA action
in court. Thus, even with the increased difficulties of certifying
employment class actions and the proliferation of forced class-
wide arbitration clauses, PAGAs remain a viable and powerful
way to hold employers accountable for large-scale Labor Code
violations.

Last year, as part of Governor Jerry Brown’s approved
budget, the California legislature passed SB 836, which made
some important procedural amendments to PAGA. The bill
became effective on June 27, 2016, and was part of Governor

See PAGA, Page 26
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Brown’s plan to increase oversight and
enforcement of PAGA claims by the
LWDA. Practitioners should be mindful
of meeting these new procedural require-
ments in PAGA cases.

New filing requirements for
PAGA claims 

The amendments require PAGA 
documentation to now be filed online,
along with the implementation of new 
filing fees. 

New PAGA claim notices now must
be filed online on the Department of
Industrial Relations (“DIR”) website, with
a copy of the claim notice sent by certi-
fied mail to the employer. 

Due to the enactment of AB 1506 in
2015, an employer has 33 days from the
filing of a PAGA claim to “cure” certain
defects on wage statements (e.g., the
legal name of the employer, the dates of
the pay period). The amendments now
require that all employer cure notices or
other responses to a PAGA claim must
also be filed online, with a copy sent by
certified mail to the aggrieved employee
or his or her representative. 

There is now a $75 filing fee for a
new PAGA claim notice and any initial
employer response to a PAGA claim,
including cure notices. Previously, the fil-
ing fee was $3. The filing fee may be
waived if the party is entitled to in forma
pauperis status. As of now, the LWDA does
not have an online payment system to
process filing fees, so the fees should be
paid by check, made out to the LWDA,
and sent by regular mail to the DIR
office in San Francisco. 

Review time for PAGA claims

The amendments have increased the
time for the LWDA to review an employ-
ee’s PAGA claim notice and for an
employee to file a PAGA lawsuit. 

Previously, the LWDA had 30 days to
review an employee’s PAGA claim notice
to decide whether to investigate the
claim. The time for the LWDA to review
such a notice has now been extended
from 30 days to 60 days. If the agency
investigates the claim, it has 120 days 
to issue citations to the employer. 

For PAGA claims filed on or after
July 1, 2016, the LWDA may also extend
its deadline to issue citations to employ-
ers to up to 180 days, as opposed to 120
days. 

Previously, a plaintiff could not file a
civil PAGA lawsuit until 33 days after
sending the claim notice to the LWDA.
This occurs when the LWDA notifies the
plaintiff that it does not intend to investi-
gate the claim, or does not notify the
plaintiff either way. Under the new rule,
a plaintiff cannot file a civil lawsuit until
65 days after sending the claim notice to
the LWDA.  Note, however, that employ-
ers still only have 33 days to cure wage
statement violations.

Submission of litigation 
information to the LWDA

Finally, the amendments have creat-
ed new requirements on the submission
of court complaints and proposed settle-
ments in PAGA actions to the LWDA.
How the LWDA will use such information
remains to be seen.  

When a plaintiff files a new PAGA
lawsuit in court, a file-stamped copy of
the complaint must be provided to the
LWDA within 10 days of filing the law-
suit.

Courts previously had to review and
approve proposed settlements that
included PAGA claims. That is still the
case, although the amendments now
make clear that court approval is
required for settlement of a PAGA action
regardless of whether the settlement
includes an award of PAGA penalties.

A copy of the proposed settlement of
a PAGA action must be provided to the
LWDA at the same time that it is submit-
ted to the court.

If there is a court judgment or any
other order awarding or denying PAGA
penalties, a copy of that judgment or
order must also be provided to the
LWDA, within 10 days after entry of the
judgment or order.

While the amendments do add some
extra time and cost for PAGA filings,
those new requirements do not seem to
create significant obstacles for plaintiffs,
especially in light of the high penalty

amounts that could possibly be obtained
from a PAGA action. Governor Brown
had initially considered far more sweep-
ing changes to the PAGA statute to “sta-
bilize” the handling of PAGA cases. This
had included requiring plaintiffs to pro-
vide more details in PAGA claim notices;
allowing employers to request that the
LWDA investigate a PAGA claim notice;
and giving the Director of the DIR an
opportunity to object to proposed PAGA
settlements. The amendments ultimately
passed, as described above, were much
more modest. The amendments passed
also did not include additional funding
or the creation of a “PAGA Unit” for 
the LWDA to increase its oversight and
involvement for claims, which means that
PAGA enforcement actions will likely pri-
marily remain with plaintiffs and their
attorneys.

It remains to be seen what the
impact, if any, of these amendments will
be on PAGA claims enforcement by the
LWDA and litigation by private plaintiffs
in the courts. It is also uncertain whether
the new requirements for submission of
PAGA complaints and settlements to the
LWDA will have any effect on the litiga-
tion and settlement process. In the
meantime, practitioners should pay
attention to these new requirements
when filing and litigating PAGA claims. 

Lisa P. Mak is a trial
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Employee Rights Group. Ms.
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rience representing employees
across a broad range of
industries for all types of
employment disputes, includ-
ing claims for discrimination, harassment,
retaliation, defamation, and wage and hour
violations. She is an active member of the
California Employment Lawyers Association
and has been selected as a Super Lawyers
Rising Star since 2015. For more informa-
tion, visit www.minamitamaki.com.
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Clarity in the agreement

Business and Professions Code
Section 6148 states that a retainer
agreement must clearly explain the basis
of compensation: Indicate what the fee

percentage(s) are, whether the
agreement includes an hourly rate
component, statutory fees, or any other
expenses that a client will be liable to
pay. (Bus. & Prof. C. Section 6148,
subdivision (a)(1).) 

Section 6148 also requires that
attorneys disclose the nature of legal
services that will be provided as well as
the responsibilities of both parties to
perform the contract. (Bus. & Prof. C.
Section 6148, subdivision (a)(2), (3).)
One should spell out in detail the nature
of the dispute for which you are being
retained to represent the client. This
becomes increasingly important should
another dispute arise that requires
separate representation for the client. 
It is important to note that should a
dispute arise, any ambiguity in a fee
contract will be interpreted in favor of
the client, not the attorney. (Mayhem v.
Beninghoff (1997) 53 Cal.App.4th 
1365, 1370.) 

Are attorneys’ fees capped?

Attorneys’ fees obtained through
actions on behalf of minors or
incompetent adults require court
approval. (Family Code § 6602; Probate
Code § 2644(a).) Many, but not all, courts
cap such fees at 25 percent of net
recovery.  However, Local Rules capping
these fees, such as former LASC Local
Rule 10.79(c)(3), have now been
preempted by California Rules of Court,
rule 7.955(d). Thus, if the contingency-
fee agreement calls for a fee in excess of
25 percent, a court has discretion to
approve it after evaluation of the factors
set forth in rule 7.955(b). 

• The contingency-fee contract must
set forth how costs will affect the
calculation of the fee, i.e. whether costs
are to be taken from the client’s gross or
net recovery.

• The contingency-fee contract must
set forth the circumstances under which
the client could be required to pay the
attorney for work which is related to the
matter covered by the retainer agreement
at issue, but not covered by the retainer
itself. That is, appeals, motions for new
trial, the defense of cross-complaints
against the client, etc. 

• An attorney is subject to discipline
in the event the attorney enters into an
agreement for (or charges or collects) 
an illegal or unconscionable fee. (Rules
of Professional Conduct, rule 4-200.)  
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BY THOMAS C. ZARET

In California, retainer agreements in
personal-injury or wrongful-death
matters must comply with Business and
Professions Code section 6147. 

All Medical Injury Compensation
Reform Act (“MICRA”) contingency-fee
agreements must comply with Business
and Professions Code section 6146. 

A lawyer’s failure to comply with the
statute renders the retainer agreement
voidable at the client’s election.  If the
retainer agreement is voided for failure
to follow the applicable statute, the
attorney is only entitled to recover
quantum meruit (“reasonable fee”) for
the attorney’s services and costs incurred
in successfully prosecuting the matter.
(Guiterrez v. Girardi (2011) 194

Cal.App.4th 925, 932-933.) All attorney
fee agreements are strictly construed
against the attorney. (Severson & Werson 
v. Bolinger (1991) 235 Cal.App.3d 1569,
1572.)

Business and Professions Code
Section 6147 sets forth the rules applicable
to contingent-fee contracts. The section
mandates that all contingency-fee retainer
agreements be in writing and that the
client be provided with a copy of the
signed contract.

Section 6147 requires that a
contingency-fee contract include: 

(1) A statement of the contingency-
fee rate that the client and attorney have
agreed upon; 

(2) A statement of how disbursements
and fees incurred related to the
litigation or settlement will affect the

contingency fee and the client’s ultimate
recovery; 

(3) A statement of any additional
expenses the client might have to
compensate the attorney for; 

(4) A statement that the fee
arrangement is negotiable between the
attorney and client and not fixed by law,
(provided the claim is not subject to
Section 6146 — MICRA); and 

(5) A statement that the fee rates are
the maximum limits for the contingency-
fee rate and that the attorney and client
have the option to negotiate a lower rate
if the claim is subject to section 6146 —
MICRA. 

Percentages that can be collected in
a contingency-fee contract are not fixed
under the code, unless governed by the
MICRA codified at Section 6146.

xp

It all starts with your retainer
agreement – get it right!
A review of the rules for contingency-fee retainer
agreements 

RETAINER AGREEMENT

THIS AGREEMENT made this                   day of __________ 20              by and between

                                                                                                                 “Cl ient”, and the LAW OFFICES
OF CONSUMER ATTORNEY, hereinafter designated as “Attorney”.

Client, in consideration of services rendered or to be rendered by Attorney to Client, retains
Attorney to represent him/her as his/her attorney at law in a cause of action against                                      
                                                                                                                                                                         
and/or whomsoever may be liable, arising out of                                                                                            
________________________________________________________________________________.

Client empowers Attorney to take all steps in said matter deemed by Attorney to be advisable to
effect a compromise, to institute appropriate legal proceedings, and to take all other appropriate steps.

In any contingency fee arrangement, the contingency fee is not set by law but is negotiable
between Attorney and Client.  

STRAIGHT CONTINGENCY:  Client agrees to pay for the services herein described the fee of
______ % of any and all amounts recovered by way of a settlement or otherwise (including but not
limited to recovery from the responsible party, responsible party’s insurance company, the client’s own
insurance company, or any medical pay) if the matter is settled before  suit is  filed or  arbitration is 
demanded,  and
______ % after suit is filed, arbitration is demanded or the case is mediated.  If there is no recovery, there
is NO FEE charged.  As to a minor client and during the time he/she is a minor (up to age 18), any award
of attorney’s fees will have to be determined and approved by the court.

DISBURSEMENTS AFTER RECOVERY:  For any contingency agreement, the fee shall be
taken from the total amount recovered, then costs shall be deducted.  If there are outstanding liens agreed
to by Client and Attorney, or statutory by nature, they will be paid.  The balance is Client's net recovery. 
Costs and necessary disbursements will be advanced by Client.  However, Attorney may, at its sole
discretion, advance money for costs and whatever else Attorney feels will advance the Client's case; these
disbursements to be reimbursed to Attorney from Client's portion of any recovery.  There may be a
reasonable fee for services and investigation by the non-lawyers working for the LAW OFFICES OF
CONSUMER ATTORNEY which reasonable fee will be taken from Client's portion of recovery.

MONETARY SANCTIONS:  Client agrees that in addition to the contingency fee percentage
set forth in this Agreement, Attorney shall be entitled to receive all monetary sanctions awarded by a
court in the prosecution of Client’s case.

LIEN:  The Client hereby grants Attorney a lien upon the cause of action, and upon any
document, records, or papers in connection therewith, and upon any sum received to the extent of the
foregoing fees and costs incurred or advanced.  Said lien is based upon reasonable value of Attorney's
services valued at $450.00 per hour for all services rendered OR, in personal injury action, Attorney may
elect compensation based upon the agreed contingency for any offer to Client to settle the matter prior to
Attorney's discharge.  A lien acts as security for payment due Attorney by client.  Client may seek the
advice of an independent lawyer of Client’s choice about this lien and this matter. Client acknowledges  

                                                                             _____________________________________
LAW OFFICES OF CONSUMER ATTORNEY         “CLIENT”

                                                 “CLIENT”             
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“Client”, and the LAW OFFICES

LAW OFFICES OF CONSUMER ATTORNEY “CLIENT”

“CLIENT”

Trial Practice and Procedure

Clarity in the agreement
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or gratuity was not offered in
consideration of any promise,
agreement, or understanding that such
a gift or gratuity would be forthcoming
or that referrals would be made or
encouraged in the future.

Compliance with Rule 2-200 is
nondelegable and is required even where
the attorney being referred to in the
matter promises to obtain the informed
written consent of the client for the
referring attorney. (Margolin v. Shemaria

(2000) 85 Cal.App.4th 891.) Failure to
comply with Rule 2-200 will prohibit any
referral or fee splitting arrangement.
(Compagna v. City of Sanger 42
Cal.App.4th 533 (1996).

As noted, the client must consent to
fee splitting in writing; however, the
agreement between the two attorneys
need not be in writing or signed by both
attorneys. (Cohen v. Brown (2009) 173
Cal.App.4th 302.) The client consent
may come at any time before the division
is made, including after the services are
fully performed. (Id.) However, the best
practice is to do so as soon as possible,
and preferably in the retainer agreement
itself.

Potential liability issues

Might there be any possible liability
for making a bad referral? There may be
liability to the client for a “negligent
referral,” referral to an incompetent or
disbarred attorney, or failure to make a
referral until after the running of the
statute of limitations. (Miller v. Metzinger
(1979) 91 Cal.App.3d 31.)

[Note: This is part of an article
originally presented at the 2016
Consumer Attorneys of Los Angeles Las
Vegas convention for consumer
attorneys.]

Thomas C. Zaret is a
sole practitioner in West Los
Angeles. He has been
practicing personal injury
litigation for 31 years and
has tried numerous personal
injury cases. He has been
profiled in the Los Angeles
Daily Journal. He is an AV
peer review rated attorney who has been
recognized the last six years as one of
Southern California’s Super Lawyers. He
graduated from Michigan State University
with a B.S. in Psychology in 1981 with
honors, and he received his J.D. from the
University of San Francisco in 1984. He is a
frequent speaker on the subject of liens.
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An example of an “unconscionable” fee is
seen in In re Silverton (2005) 36 Cal.4th
81, 93-94. There, an attorney was
disbarred for a variety of reasons,
including entering into a fee agreement
with personal-injury clients which gave
the attorney the right to negotiate down
any medical liens charged against the
client’s recovery and keep the amount 
of the reduction for himself.

• If the attorney does not have
malpractice insurance, this must be
disclosed in writing at the time the
lawyer is initially engaged unless the total
amount of time the attorney reasonably
expects to expend in representing the
client is under four hours. (Rules of
Professional Conduct, rule 3-410(A).)
Thus, while not required to be contained
in the retainer agreement itself, it is
prudent to make this disclosure in the
Retainer if the attorney does not have
professional liability insurance.

• An attorney may not contract 
with a client to prospectively limit the
attorney’s exposure for professional
malpractice. (Rules of Professional
Conduct, rule 3-400(A).)

Referral fees among attorneys

Referral fees are governed by Rule
of Professional Conduct Section 2-200,
“Financial Arrangements Among
Lawyers.”

(A) A member shall not divide a fee
for legal services with a lawyer who is
not a partner of, associate of, or
shareholder with the member unless:

(1) The client has consented in
writing thereto after a full disclosure
has been made in writing that a
division of fees will be made and the
terms of such division; and

(2) The total fee charged by all
lawyers is not increased solely by
reason of the provision for division of
fees and is not unconscionable as that
term is defined in rule 4-200.

(B) Except as permitted in
paragraph (A) of this rule or rule 
2-300 [sale of law practice], a member
shall not compensate, give, or promise
anything of value to any lawyer for the
purpose of recommending or securing

employment of the member or the
member’s law firm by a client, 
or as a reward for having made a
recommendation resulting in
employment of the member or 
the member’s law firm by a client. 

A member’s offering of or giving a gift
or gratuity to any lawyer who has made
a recommendation resulting in the
employment of the member or the
member’s law firm shall not of itself
violate this rule, provided that the gift
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that Client has been so advised and given a reasonable opportunity to seek that advice.  If the Client
discharges Attorney, the Attorney shall retain a copy of the file and cost of duplicating the file will be
assessed the client.

LOSS OF CONSORTIUM:  Attorney has advised client that in the event Client is married,
Client’s spouse may have a potential claim for “loss of consortium.”  If a Client’s spouse desires to make
such a claim, Attorney will accept such a claim only upon consultation with said spouse and upon
execution of a separate written Retainer Agreement by both said spouse and Attorney.  Absent such
agreement, Attorney shall have no responsibility whatsoever for handling such a claim, and Client shall
hold Attorney harmless from failing to make such a claim.

POLICY LIMITS:  That Attorney’s responsibility for representation hereunder is limited by the
ability of any Defendant and/or his insurer to pay damages as a result of the incident which is the subject
of this Agreement.  Should an insurance carrier offer a policy limits settlement, and if, in the opinion of
the Attorney, there is no further prospect for recovery, Client agrees to accept the proposed settlement. 
Should an insurer offer said policy limits settlement, Attorney shall be granted a first priority lien for the
full percentage of his Attorney’s fees per the terms and conditions of this Agreement.

[Note: The following arbitration clause is OPTIONAL.  It was written by the author of the article

which it accompanies, and its inclusion here does not constitute endorsement of arbitration clauses in

retainer agreements by the Consumer Attorneys Association of Los Angeles.]

ARBITRATION:  That in the event Client asserts any claim against Attorney on any basis
whatsoever, including but not limited to a claim for errors and omissions, the parties agree to submit such
claim to and resolve said claim by binding arbitration pursuant to the California arbitration statutes,
waiving the right to bring suit and the right to a jury trial, with each party to bear his own costs and
Attorney’s fees, regardless of the outcome.

WITHDRAWAL:  It is understood by the Client that if the Attorney is unable to maintain mail
and telephone contact with the client, at home and/or at work, it may interfere with the Attorney’s ability
to perform in the Client’s best interest and may possibly have an adverse effect to the case.  The Client
agrees to keep the Attorney informed, at all times, of Client’s current address and telephone number.

SCOPE OF SERVICES:  that this contingency fee arrangement covers all legal services to be
rendered by Attorney through the original trial of any legal action instituted on the claims aforesaid. 
Upon completion of said services, Attorney shall be entitled to the said contingency fee, with no
obligation to file motion for new trial or appeal.  Any fees for legal services required upon the completion
of trial shall be agreed upon at that time and shall be in addition to the fees specified herein.  Client
shall not be required to pay any compensation to Attorney, nor is Attorney retained, responsible or
required to perform any services, for related matters that arise out of said accident not covered by this
Agreement, unless such compensation and Attorney’s responsibilities are described in writing and agreed
to by the parties.  Attorney shall not be liable for any costs awarded the prevailing party by court or
statute, should such costs be awarded against Client in any proceeding relative to this matter.  Client
agrees to indemnify and hold Attorney free and harmless from any lien claimant(s) who may claim an
interest in the proceeds recovered on behalf of Client.  

REFERRAL/NO GUARANTEE:  Client acknowledges that Attorney has made no guarantee
regarding the successful termination of Client's claim or causes of action, nor any guarantee regarding the 

                                                                             _____________________________________
LAW OFFICES OF CONSUMER ATTORNEY         “CLIENT”

                                                 “CLIENT”             
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LAW OFFICES OF CONSUMER ATTORNEY “CLIENT”

“CLIENT”

Client
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amount of recovery or the type of relief, if any, which Client seeks to obtain therefrom.  Client authorizes
Attorney to share any portion of Attorney's fees with any other lawyer for any purpose, including as a
referral fee. 

NON-COVERED MATTERS:  Client acknowledges that the LAW OFFICES OF CONSUMER
ATTORNEY will not be handling any workers' compensation action in connection with this case.  Should
the client so desire, the LAW OFFICES OF CONSUMER ATTORNEY will provide a referral for a
workers' compensation attorney.  Client acknowledges that this agreement does not cover medical
malpractice claims, disputes with the client’s own insurance company regarding coverage, disputes with
health care providers, determination of tax consequences of any sums  recovered, preparation of special
needs trusts relating to any sums recovered, or collection of any award, settlement or judgment.  Client
acknowledges that Attorney maintains errors and omissions insurance coverage applicable to the services
to be rendered.

SIGNING OF CHECKS:  The undersigned client does hereby authorize any lawyer member of
the firm of LAW OFFICES OF CONSUMER ATTORNEY to endorse and sign the undersigned's name
to any document, paper, draft or check relating to the case for which this retainer is given, providing that
the undersigned will be notified of said signature or endorsement as soon as practical.  This right will only
be used to expedite the undersigned Client's case and the case has been settled with the Client's express
approval.

RETENTION OF FILE: Client Files at Conclusion: Client is advised that and consents that, at
the conclusion of this matter, Attorneys will either return the client's original file materials (or any portion
thereof) to the Client or shred them within 30 days of Client not advising Attorneys that he/she wishes to
keep them. While Attorneys will maintain an electronic copy of all portions of the file that Attorneys feel
are important, Client is advised that the file materials may be unavailable in the event of shredding.

This agreement is binding upon the heirs, executors, administrators and assigns of the respective
parties hereto.  Each term herein is consideration for every other term, and should any portion of the
Agreement be deemed unenforceable, the remaining terms shall be valid and enforceable.

The undersigned does acknowledge and agree to the foregoing terms and conditions of said
Retainer Agreement.  Client acknowledges receipt of a duplicate copy of this agreement.

DATED:                                                                  

BY: _______________________________________   ___________________________________
        LAW OFFICES OF CONSUMER ATTORNEY Client Signature

    
________________________________
Client Signature

PAGE 3 OF 3

Zaret

Retainer Agreement, continued from Previous Page

�

That

.]



plaintiffmagazine.com | February 2017 | Plaintiff 33

the defense in Persons v. Salomon N. Am.,
Inc. (1990) 217 Cal.App.3d 168, and the
more recent treatment of the defense in
the Restatement Third of Torts, Product
Liability, section 2, comment i. (Id. at pp.
185-187.) Based on its review of these
authorities, the Supreme Court adopted
and set forth a two-part test for the 
sophisticated-intermediary defense. While
the raw material supplier always owes a
duty to the end user of the finished prod-
uct to warn about known or knowable
risks in the use of its product, this duty
can be discharged if the raw material sup-
plier: (1) provides adequate warnings to
the product’s immediate purchaser, or
sells to a sophisticated purchaser that it
knows is aware or should be aware of the
specific danger, and (2) reasonably relies
on the purchaser to convey appropriate
warnings to downstream users who will
encounter the product. (Id. at p. 187.)

The first prong

As to the first prong of the defense,
the Supreme Court explained that “gen-
erally the supplier must have provided
adequate warnings to the intermediary
about the particular hazard.” (Webb, 63
Cal.4th at p. 188.) The court noted that
there is a “limited exception” to this
requirement, whereby “[i]n some cases
the buyer’s sophistication can be a substi-
tute for actual warnings,” but “this limit-
ed exception only applies if the buyer
was so knowledgeable about the material
supplied that it knew or should have
known about the particular danger.”
(Ibid.) In that circumstance, “the seller is
not required to give actual warnings
telling the buyer what it already knows.”
(Ibid.)

The second prong

As to the second prong of the
defense, the Supreme Court explained
that neither a warning to the intermedi-
ary nor intermediary sophistication, on
its own, is sufficient to avoid liability.
(Webb, 63 Cal.4th at pp. 188-189.) “To
establish a defense under the sophisticated-
intermediary doctrine, a product supplier
must show not only that it warned or sold
to a knowledgeable intermediary, but also

that it actually and reasonably relied on the
intermediary to convey warnings to end
users.” (Id. at p. 189, italics added.) The
court cited Pfeifer v. John Crane, Inc.
(2013) 220 Cal.App.4th 1270 (Pfeifer), “a
recent case involving asbestos products
sold to the Navy,” where the Court of
Appeal held that, “‘to avoid liability
[under the sophisticated-intermediary
defense], there must be some basis for
the supplier to believe that the ultimate
user knows, or should know, of the
item’s hazards.’” (Webb, at p. 189, quot-
ing Pfeifer, at p. 1296.) Quoting Pfeifer,
the Supreme Court stated that “‘the
intermediary’s sophistication is not, as
[a] matter of law, sufficient to avert lia-
bility; there must be a sufficient reason
for believing that the intermediary’s
sophistication is likely to operate to
protect the user, or that the user is like-
ly to discover the hazards in some other
manner.’” (Ibid., quoting Pfeifer, at pp.
1296-1297.)

Webb was an asbestos case in which
plaintiff Webb was exposed to asbestos
from his work with asbestos-cement pipe
manufactured by Johns-Manville
Corporation (Johns-Manville) with raw
asbestos supplied by defendant Special
Electric Company, Inc. (Special
Electric), resulting in Webb’s develop-
ment of “mesothelioma, a fatal cancer
caused by inhalation of asbestos fibers.”
(63 Cal.4th at pp. 177-179.) Plaintiffs
alleged multiple theories of recovery,
including that Special Electric was both
strictly liable and negligent for failing to
warn Webb of the health dangers of the
asbestos it supplied. (Id. at pp. 178-
179.) During the trial, Special Electric
filed motions for nonsuit and a directed
verdict on plaintiffs’ failure to warn
claims, “argu[ing], in part, that it had
no duty to warn a sophisticated purchas-
er like Johns-Manville about the health
risks of asbestos.” (Ibid.) The trial court
deferred ruling on those motions and
the jury subsequently returned a verdict
in favor of plaintiffs on those claims.
(Ibid.) Treating the deferred nonsuit and
directed verdict motions as a motion for
judgment notwithstanding the verdict,
the trial court granted the motions and

entered judgment in favor of Special
Electric, based on its determination that
“Special Electric was not liable for fail-
ure to warn.” (Id. at p. 179.) The Court
of Appeal reversed the judgment, find-
ing that “the entry of JNOV was
improper because substantial evidence
demonstrated that Special Electric
breached a duty to warn Johns-Manville
and foreseeable downstream users like
Webb about the risks of asbestos expo-
sure.” (Ibid.)

Application of the defense

Turning to the application of the 
sophisticated-intermediary defense in the
case before it, the Supreme Court
observed that Special Electric “arguably
forfeited” the defense because, although 
it “argued in the nonsuit and directed
verdict motions that it had no duty to
warn a sophisticated purchaser like
Johns-Manville about asbestos, it never
attempted to show that it actually or rea-
sonably relied on Johns-Manville to warn
end users.” (Webb, 63 Cal.4th at pp. 192.)
“Assuming the defense was preserved,”
the court held, inter alia, that “the record
does not establish as a matter of law that
Special Electric actually and reasonably
relied on Johns-Manville to warn end
users like William Webb about the dan-
gers of asbestos.” (Id. at p. 193.) The
court observed that while “actual reliance
is an inference the factfinder should be
able to draw from circumstantial evidence
about the parties’ dealings,” the trial
record was “devoid of evidence support-
ing such an inference.” (Ibid.)

In summary, Webb has several key
holdings that both Plaintiffs’ and Defense
lawyers would be wise to thoroughly
understand. First, the duty of a raw mate-
rial supplier to warn is to the end product
user, not the intermediary manufacturer.
(Webb, 63 Cal.4th at 185 [“[t]he supplier’s
duty [to warn] also logically extends to
others who encounter the hazardous raw
material, for example, after it has been
incorporated into a finished product”
i.e., the “consumers of finished prod-
ucts”]. In addition, the Court explained
that the sophisticated-intermediary 
doctrine addresses how a “supplier may
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“Telephone” is a popular children’s
game in which one person whispers a
short phrase or message into the ear of
the next player through a line of partici-
pants until the last player announces the
phrase to the entire group. While the
objective of the game is to have the mes-
sage travel through the entire group
unaltered, invariably, the final message
announced to the group differs signifi-
cantly from that spoken by the first play-
er. This can be due to myriad factors,
such as difficulty hearing or understand-
ing the whispers of the preceding play-
ers, erroneous corrections after mishear-
ing the phrase, and even intentional
alterations by whimsical players.

While the game is often played by
children in a party or playground setting,
it is often invoked as a metaphor for the
inherent unreliability of information the
further removed it is from its primary
source.

In California, a plaintiff injured by a
consumer product can bring an action
against anyone in the chain of distribution
of that product. In other words, anyone
from the manufacturer of the product to
the distributor that dispersed it to retailers
around the state to the store at which the
plaintiff purchased it can be held liable for
the injuries the product caused. 

In some cases, the dangerous
propensities of the product arise from
only one component or ingredient in the
product, rather than from the product as
a whole. This is common with asbestos-
containing products, where it is the raw
material ingredient, asbestos, that is incor-
porated into a finished product that ulti-
mately causes injury. In such cases, the
supplier of the raw material may also be
held liable for the plaintiff ’s injuries
given the inherent dangerousness of 
asbestos. 

Indeed, in asbestos cases specifically,
the California Supreme Court recently held
that the owner of a premises where one is
exposed to asbestos owes a duty even to the
members of that exposed person’s house-
hold who are secondarily exposed to
asbestos from the clothing or person of the
household member who carries the asbestos
fibers home from the premises unwittingly.
(Kesner v. Superior Court of Alameda (2016) __
Cal.4th __; Haver v. BNSF Railway Company
(2016) __ Cal.4th __.)

The “sophisticated-intermediary”
doctrine

In 2016, California officially adopted
the “sophisticated-intermediary” doc-
trine. The affirmative defense is available
in products-liability failure-to-warn
actions to suppliers of hazardous raw
materials who supplied their product to
an intermediary, usually a manufacturer
who incorporates the raw material into a
finished product. The finished product
eventually ends up in the hands of an
end user, usually an ordinary consumer
who purchased it at a retail store. It is
this finished product that allegedly
caused the plaintiff ’s injury.

Adopted by the California Supreme
Court in Webb v. Special Elec. Co., Inc.
(2016) 63 Cal.4th 167, the sophisticated-
intermediary defense is implicated by the
answer to the question: when a company
supplies a hazardous raw material for use
in a finished product, what is the scope
of the supplier’s duty to warn ultimate
users of the finished product about risks
related to the raw material? 

The duty can be discharged if an
adequate warning is given by the suppli-
er to the intermediary or the intermedi-
ary is already aware of the dangers; and
the supplier actually and reasonably
relies on the intermediary to convey
appropriate warnings to downstream
users who will encounter the product. 

The key language here is “ultimate”
or “downstream” users. That is, the 
supplier always owes a duty to warn the
ultimate user of the hazards of its raw
material. Therefore, despite the doc-
trine’s name and the role of the interme-
diary in the factual analysis, ultimately,
answering the question of whether this
duty has been satisfied should focus on
what information flowed or should have
flowed to the ultimate user of the finished
product. It is important to keep this in
mind through all stages of a failure-to-
warn case: discovery, summary judgment,
and at trial. Being an affirmative defense,
the defendant bears the burden of proof.

The test

The Supreme Court began its analy-
sis of the sophisticated-intermediary
defense by first examining three other
product liability defenses: the sophisticat-
ed user defense; the component parts
doctrine; and the bulk supplier doctrine.
(Webb, 63 Cal.4th at pp. 182-185.) As an
initial matter, the component parts doc-
trine does not apply where the injury is
not caused by a finished product into
which the supplied product has been
incorporated, but instead by the supplied
product itself when used in an intended
fashion. (Ramos v. Brenntag Specialties, Inc.
(2016) 63 Cal.4th 500.) Further and simi-
larly, the bulk-supplier doctrine does not
apply to inherently dangerous materials,
such as asbestos, because asbestos is not
processed or otherwise substantially
changed before reaching the end user.
(Webb, at pp. 184-85.) Therefore, the
sophisticated-intermediary defense is the
only one available to hazardous raw-
material suppliers whose material is 
inherently dangerous, such as asbestos.

The court then examined the origins
of the sophisticated-intermediary defense
in the Restatement Second of Torts, sec-
tion 388, comment n, the application of

The “sophisticated-intermediary”
defense in products liability
Understanding and litigating this products liability defense, including
the recent Kesner holding by the California Supreme Court 
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would convey warnings to end users if the
finished product contains or has a history
of containing no such warning at all?

In sum, comprehensive discovery 
on the factual elements underlying the
sophisticated intermediary is necessary
and can ultimately make or break a fail-
ure to warn case against hazardous raw
material suppliers.

In practice: Summary judgment
and adjudication

Having conducted comprehensive
discovery on the issue, the next time the
sophisticated-intermediary defense is
likely to arise is at the close of discovery
in summary judgment or summary adju-
dication motions.

A supplier defendant may move for
summary adjudication of the failure to
warn claim arguing that the elements of
the defense have been satisfied. Simply
put, if the supplier provided an adequate
warning and there was a reasonable basis
for believing it would be passed to the
consumer, its hands are clean. 

Alternatively, an opportunity for a
plaintiff to file an offensive motion for
summary adjudication may also present
itself here. The facts of your particular
case will be the ultimate determinant.
Again, using the joint compound exam-
ple above, there are many checkpoints
along the road the defendant must travel
at which the defense can be halted. What
warning was passed from the asbestos
supplier to the joint compound manu-
facturer? If it was inadequate, the
defense fails, unless the manufacturer
was sophisticated on the hazards and the
supplier knew of this sophistication.
Accordingly, we ask, what was the level 
of the manufacturer’s sophistication?
Perhaps it knew that asbestos should not
be inhaled, but was it aware of the risk of
cancer and death? If its level of sophisti-
cation is inadequate, the defense fails.
Assuming there is evidence in the record
establishing adequate warning or sophis-
tication, the next step is determining
whether the supplier actually and rea-
sonably relied on the manufacturer to
convey the warnings to end users and
the basis for believing it would actually

be done. Is there evidence regarding a
contract or other assurance that warning
language would be included on the fin-
ished product? Did the supplier do any-
thing to determine whether warning lan-
guage would be passed on? Did it know
of the manufacturer’s procedures for
warning customers? Was there a warning
on the finished product at all? If not, the
defense may fail.

In practice: Trial

Assuming triable issues of fact
remain regarding the sophisticated-
intermediary defense and the case goes
to trial, it is likely to arise again in the
context of Special Jury Instructions.
Given the multiple elements of the
defense, whether one comprehensive
Instruction or multiple piecemeal
Instructions are used is likely a matter of
personal preference. In any event, it is
extremely important, especially from the
perspective of plaintiff ’s counsel, that the
Instruction(s) are complete statements of
the law so as not to mislead the jury.

First, any Instruction should clarify
to whom the supplier’s duty to warn is
owed. It is always owed to the ultimate
user and can only be discharged via satis-
faction of all the elements of the defense.
An Instruction that does not make this
clear may improperly suggest or imply
that, so long as the supplier defendant
warned anyone in the chain of distribu-
tion, the analysis is complete and its duty
is satisfied. That is simply not true.

Second, Special Instruction(s) on the
issue should address whether there was a
basis for the supplier defendant’s belief
that the intermediary would act to pro-
tect end users from the hazards of the
raw material and that the end user would
ultimately receive the warning. In other
words, the jury must be made aware that
it is not enough for a supplier to simply
warn the intermediary or sell to an
already-sophisticated intermediary, but
rather the supplier must have had a rea-
son to believe that the intermediary
would then pass that warning along to
end users.

In sum, Special Jury Instructions
present a ripe opportunity for obfuscation

and confusion of the sophisticated-
intermediary issue. It is imperative that
the jury understands the defense and
that all elements of it must be satisfied in
order for the supplier defendant to pre-
vail on the theory.

Conclusion 

As mentioned at the outset of this 
article, the supplier’s duty to warn of its
material’s hazards is to the ultimate user,
and the focus should always remain on
what warnings and information ultimate-
ly ended up with that user. While the
supplier defendant can discharge this
duty, in part, by warning an intermediary
in the chain of distribution, it cannot
clean its hands of liability by merely
warning the intermediary or selling to a
sophisticated intermediary and ethereally
expecting that the warning will make its
way downstream to end users. 

There must be a basis, and evidence
in the record supporting that basis, for
the supplier’s belief that information
regarding the hazards of its raw material
will be conveyed to the ultimate user of
the finished product. Without such a
basis, the suppliers are simply playing
Telephone, except that the lack, distor-
tion, or unreliability of the information
that ends up with the last “player” could
have potentially deadly consequences.
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years. He received his undergraduate degree,
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University in 2010. He is a member of the
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discharge its duty to warn end users
about known or knowable risks in the use
of its product.” (Id. at p. 187.)

Second, the duty, like any duty of care,
is to act reasonably – in this context, to
take reasonable steps under the circum-
stances to assure that the end product user
gets the warning. (Id. at 187 [“in failure-
to-warn cases, whether asserted on negli-
gence or strict liability grounds, there is
but one unitary theory of liability which is
negligence based – the duty to use reason-
able care in promulgating a warning”].)
Third, if the manufacturer does not pro-
vide a warning to the end user directly,
then it “may discharge its duty to warn end
users” by following the Webb two-step
scheme: (a) give “adequate warnings to the
product’s immediate purchaser,” i.e., the
intermediary; or “se[ll] to a sophisticated
purchaser that it knows is aware or should
be aware of the specific danger;” and (b)
actually and reasonably rely “on the pur-
chaser to convey appropriate warnings to
downstream users who will encounter the
product.” (Ibid. [emphasis added].)

As Webb dictates, then, in every raw
asbestos fiber supplier case, the supplier-
defendant must make the above show-
ing. Unless the defendant has evidence
that it warned the end user directly, 
then it by definition seeks to invoke the
sophisticated-intermediary doctrine,
which, per Webb, applies when the defen-
dant contends that it “discharge[d] its
duty to warn end users” by relying on an
intermediary to do so. (Webb, at p. 187.) 
Webb adopts this doctrine “as it has been
expressed” in the Restatement sections:
Rest.2d section 388, cmt, n (which
addresses when warnings to a party in
the supply chain are sufficient to satisfy
the supplier’s duty to warn product 
end users); and Rest.3d section 2, cmt. 
I (substantively the same as Rest.2d). 
(Id. at 185-187.) Accordingly, if defen-
dants have no evidence that they warned
the end user directly, then the only way
to have discharged the duty is via the
sophisticated-intermediary doctrine. And
it is the Defendant’s burden of proof to
show compliance: (1) an adequate warn-
ing or sophistication; and (2) actual and
reasonable reliance.

In practice: Discovery
Though the sophisticated-intermediary

doctrine is a “two-part” test, in practice
attorneys should flesh out facts surround-
ing three areas: (1) whether the supplier
adequately warned the direct purchaser of
the dangers of their product or sold to a
knowledgeable intermediary; (2) whether
the supplier actually and reasonably relied
on that intermediary to convey warnings
to downstream users; and (3) whether the
supplier had a sufficient reason for believ-
ing that the intermediary’s sophistication
is likely to operate to protect the user, or
that the user is likely to discover the haz-
ards in some other manner. (Webb, 63
Cal.4th at p. 189.)

As an example, I will consider a prod-
uct that is commonly the subject of
asbestos litigation: asbestos-containing dry-
wall joint compound. Joint compound is
either a dry powder that needs to be
mixed with water or a pre-mixed wet prod-
uct that is applied to seal joints between
drywall boards during wall construction.
Prior to about 1978, many joint compound
manufacturers incorporated raw asbestos
fibers supplied by a separate entity in their
formulas. The joint compound was then
distributed and sold to retail consumers
who were injured via exposure to the
asbestos during the stages of work with
joint compound that create respirable dust
(pouring and mixing the dry powder,
sanding the product after it is applied to
the wall, and cleanup of debris).

Facts such as the knowledge pos-
sessed by the entities in the chain of 
distribution regarding the hazards of
asbestos and whether warnings were
passed down the chain and ultimately
conveyed to the end user are standard
fare in asbestos litigation. While these are
relevant to the sophisticated-intermediary
defense, to narrow in on the elements
that might make or break the defense,
one must dig deeper. California’s Form
Interrogatory No. 15.1 is a good place 
to start for plaintiffs’ lawyers.

More targeted and detailed discovery
may be warranted, as well. Did the suppli-
er warn the intermediary at all or simply
rely on the intermediary’s own knowledge
regarding the hazards of asbestos? What

was the supplier’s understanding of the
intermediary’s sophistication and, more
importantly, what was the basis for that
understanding? Were they in asbestos-
related trade organizations together and
therefore receiving the same information
regarding asbestos state-of-the-art; did
they have past dealings in which informa-
tion regarding asbestos hazards had been
repeatedly conveyed; were the events in
question during a time period when the
hazards of asbestos were already widely
known in the industry?

Even if the answers to the above ques-
tions reveal an adequate warning provided
by the supplier to the intermediary or ade-
quate intermediary sophistication, the
analysis proceeds and so should detailed
discovery. Did the supplier actually and
reasonably rely on the warned or sophisti-
cated intermediary to convey the warnings
to end users? How? Did the parties have a
contract dictating that the warnings would
be passed along? Did the supplier receive
assurance from the intermediary that the
warnings would be passed along? Did the
supplier do any investigation into the
manufacturer’s procedures for conveying
warnings to its customers? How many
more “middlemen” such as distributors or
retailers will the product pass through
before reaching the ultimate user, and
what are those “middlemen” doing to
ensure the warning is properly conveyed?
Past dealings and course of conduct may
be relevant here, as well.

Finally, as Webb holds, the supplier
must have had a sufficient reason for
believing the intermediary’s sophistica-
tion would operate to protect the end
user. Thus, it is important to explore this
reasoning in discovery. Why did the sup-
plier believe that the warnings would ulti-
mately be conveyed to the end user?
Years of asbestos litigation have revealed
an interesting wrinkle here: prior to the
promulgation of OSHA in 1972, few, if
any, bags of asbestos-containing joint
compound contained a warning regard-
ing the dangers of inhaling asbestos.
Even after 1972, many such warnings
failed to warn of the risks of cancer 
and death. How can a supplier claim it
had reason to believe a manufacturer

Sophisticated Intermediary, continued from Previous Page

Mittal

�



plaintiffmagazine.com | February 2017 | Plaintiff 37

talk show format. Ask pointed questions.
When you discover someone who can poi-
son the panel, don’t run from them unless
they are about to torpedo the whole case
by stating that they know your client and
do not believe anything they say; or that
they are a claims investigator; or a radical
orthopedist who believes that no one gets
hurt in these types of collisions. Running
from an unfavorable opinion creates a
serious hazard and makes the jury think
you are hiding something. If you confront
it respectfully, as a recognized and valued
opinion, you will learn more about your
jury and be in a better position to elimi-
nate or reduce bias. Thank jurors for
expressing their unfavorable views and
recognize that they feel them strongly and
deeply. Praising their honesty will encour-
age others to come forward. Ask whether
anyone else feels that way. Use the first
aberrant juror to “out” the next. Ask these
potential jurors if, given the strength of
their feelings, knowing nothing more of
the facts, they would require your client to
meet a higher burden than that provided
by the law. Ask whether, if they were your
client, they would want twelve jurors like
them sitting in judgment on this case.
Other jurors, who do not hold such strong
opinions, may distance themselves from
their own tendencies when they see the
ugliness of these opinions. Use your chal-
lenges later to rid the panel of aberrant
jurors, especially those for which the other
jurors have shown dislike. In cleaning out
the prejudice you reward and bestow your
trust on those who have demonstrated
objectivity.

Numerous dangerous prejudices
have been cultivated by the insurance
industry in order to defeat juror empathy
and to encourage the rejection of a plain-
tiff ’s claim for damages. This article will
focus on only a few. I will identify and
discuss subject areas, or “concepts,” criti-
cal to address, confront, and/or diffuse
during voir dire.

Concept No. 1 – Who is respon-
sible for their juror service?

The first issue to be addressed is the
identity of the person responsible for taking
them away from their lives and bringing

them to the thankless task of jury service.
Advise them that the parties have been
unable to resolve their disputes and, for
good reason, your client felt it necessary
to bring the matter to the court for reso-
lution. It is helpful to remind jurors that
this is the method provided by our socie-
ty for the peaceful resolution of conflicts.
Ask whether anyone thinks that people
should avoid bringing a lawsuit if they
believe that they have been injured as the
result of a collision. You might introduce
the subject by stating:

“My client is the plaintiff. She is the
party who has filed this action that result-
ed in the court summoning you here
today. The defendant is denying respon-
sibility for some or all of the plaintiff ’s
claims. One would hope that if you had a
problem that you were unable to resolve,
jurors would appear willingly to serve on
your day in court as well.”

Ask if anyone feels so much resent-
ment about being required to appear for
the length of the trial, that they might be
unfair to either party, or might allow it to
interfere with their ability to listen atten-
tively or reach an impartial judgment.

Find out whether they have ever
been parties to litigation. Beware of busi-
ness people who have been sued numer-
ous times and resent anyone bringing an
action. Ask any former plaintiffs about
the type of case in which they were
involved and whether they were satisfied
with the outcome. This will help the
jurors with the concept of the “other”
identified, see Concept No. 2. Ask
whether their experience would cause
them to favor one side or the other, or
would affect their ability to listen to,
weigh, and decide the facts in this case.
Get a commitment from them to separate
their experience from your case. It is
important that they divorce themselves
from the prior experience in front of the
panel.

Identify individuals with prior juror
service and ask them if that experience
was favorable or unfavorable. Determine
whether it was a criminal or civil case,
and if they resent that they may have to
serve again. Determine if they reached
an outcome and whether that juror was

the foreperson. (Jurors tend to give more
weight to the opinions of experienced 
jurors and the fact that they were foreper-
son reveals them as an opinion leader or
consensus builder so you need to careful-
ly monitor their prejudices.)

Concept No. 2 – The “other”
identified

Perhaps one of the most dangerous
challenges facing a trial lawyer is the
common juror belief that your client’s
loss has not actually happened because
the juror has never had such an expe-
rience. This emotional disconnect dis-
courages juror empathy and allows
jurors to punish plaintiffs for making
claims that are “outrageous.” It per-
mits jurors to render an opinion
devoid of any personal risk involved in
receiving a similar rejection in their
own lives, because this will never hap-
pen to them or someone they know.
Some people seek to deny your client’s
injury as a way of reducing their own
sense of vulnerability.

It is essential to demonstrate that
collisions affect members of the jury,
their friends and family. Put the face of
their mothers, brothers and friends on
the plaintiff. Even if that juror is chal-
lenged for cause, you will have educated
the rest of the jury.

Delve into the details of any colli-
sions and/or litigation in which the juror,
a friend or family member has been
involved. By demonstrating the sheer
number of people who have been
involved in, and/or injured in, automo-
bile collisions, you have gone a long way
to removing the “otherness” of your
client’s experience. Be careful to weed
out any jurors who may resent your
client for doing something that they find
distasteful – filing suit. On the other
hand, many jurors who themselves have
not sued, or know someone who has not
sued, regret the decision not to sue as
they, or their relation, still experience
pain. This approach also demonstrates
an interest in the jurors and furthering
your relationship with them.

Sometimes a juror has settled an
accident claim with an insurance company.
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BY CHRISTOPHER B. DOLAN

Many people say that your case is won
or lost during opening argument. I believe
it is won or lost to a great degree during
voir dire. This is especially true in a low-
speed, soft-tissue case. The jury is the can-
vas upon which your case will be painted,
displayed and judged. Choose your canvas
carefully, or your creation, your case, will
fail. Use voir dire not only to determine
who is unsuitable to sit in judgment of
your client, but to exact a commitment to
resist the skepticism and prejudices that
the defendants will use to win their case.

Your introduction is critical. Don’t
stand behind a podium; walk out in the
open and greet the jurors. Introduce
yourself and state that you are honored
to represent your client. Introduce your
client and have the client stand up and
greet the jury. Thank the jury for appear-
ing in response to the court’s summons.
Advise them that this is your opportunity
to determine who is best suited to serve
in this trial. I explain that it is my job to
determine if they hold some prejudice,
resentment, or preconception that might
interfere with their ability to be fair to
my client. I remind them that they have
taken an oath and that it is critical that

they be completely candid in their
responses, whether popular or not. I
inform them that it takes time, justice
can be slow, but this part of the trial
helps to protect the integrity of our sys-
tem. Explain that the parties will turn
this dispute over to them to reach a deci-
sion and that they must decide it on the
facts presented in this room rather than
upon personal beliefs or preconceptions.
I begin to explore their prejudices while
interweaving the theme of my case with
the ever-present reminder that the bur-
den of proof is ever so slight.

With regard to style, I prefer the Phil
Donahue approach. People are used to a

Twelve concepts crucial
to successful voir dire
The jury is the canvas upon which your case will be
painted. Take special care in painting the minor impact,
soft-tissue case

Trial Practice and Procedure
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the public that your client is a faker, you
are a money-grubbing liar, and this is a
scam. Deal with it straight up and you
will gain credibility; shy away from it and
you may get slapped with the stereotype.
I like to state the obvious:

“We have all seen negative stereo-
types projected in the media about cer-
tain types of people. Certain ethnic
groups are classified as lazy, opportunis-
tic, and/or criminal. Certain profession-
als, such as the politician, the cab driver,
the plumber with his backside exposed,
the greedy stock broker, the get-rich 
dot-commer are held in disdain. These
stereotypes and prejudices are not facts
or evidence and have no place in a court-
room. Attorneys are stereotyped as well.

We are the butt of jokes – joke books writ-
ten about attorneys. Many people have
preconceived notions about lawyers. We
get called ‘ambulance chasers,’ ‘crooks,’
‘liars,’ ‘swindlers,’ ‘instigators of contro-
versy.’ While there will always be individ-
uals that will live up to those stereotypes,
on the whole, we work hard and are
accomplished people. I can state my
opponent is none of these things and
neither am I.”

Follow this up with questions con-
cerning their notions about attorneys
who represent plaintiffs, and whether
they have had any personal experiences
with attorneys which might influence
their decision-making ability. Ask
whether they are aware of any prejudices

against individuals seeking compensation
for losses in court and how they feel
about that.

Concept No. 6 – The burden of
proof

This is your chance to reinforce your
relatively light burden. By this time you
have determined who has had prior jury
service and whether it was in a criminal
or civil case. It is a critical time to distin-
guish the burden of beyond a reasonable
doubt from your preponderance of the
evidence standard. Call out, by name, the
jurors who have sat on criminal trials.
Describe the difference between the
proof standards. Demonstrate the differ-
ence by moving your hands up and down
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While you may not ask about insurance,
you may ask about the settlement. If the
case settled, ask whether they were satis-
fied with the result. If so, this juror can
be dangerous to your case. If they were
able to resolve their case and felt good
about the experience, they may think
that reasonable people settle and greedy
people go to trial. They also have a pre-
conceived notion of the value of a case
based upon their own experience.

Explore the jury’s collective experi-
ence with injury as well. Go back to the
people who indicated they knew individu-
als who had suffered injuries in collisions.
Determine the type of injuries. Some
people have had loved ones die in colli-
sions; if so, express your sympathy. Ask
whether friends or family members still
have pain or limitation from the collision.

If so, ask how many years it has been, in
order to show the jury that real people
suffer for a long time from these injuries.
Make sure that jurors with related experi-
ences commit to evaluating the case based
only on the facts you present in trial.

After canvassing the jury for colli-
sions and collision-related injuries,
explore any neck or back injuries from
other causes. Ask if they have ever heard
the term “soft-tissue injury.” Define it
and take ownership of the term. State
that a soft-tissue injury is where muscles,
ligaments, and parts of the body other
than the bones have suffered injuries
such as tears, ruptures, strains and lacer-
ations. Determine who has suffered a
soft-tissue injury in the back. Let those
who have had injuries that have persisted
convince the others that these injuries

are real. Use your jurors as teachers so
that you don’t have to impose your theory
on them.

Concept No. 3 – Individual
responsibility

Many jurors will adopt the view that
people need to accept responsibility for
their own actions and their own lives.
The defense will suggest that your client
should do so. Own this defense theory
before they speak. Ask whether anyone
feels that your client should just “suck it
up” or “tough it out,” live with the pain
and not seek to hold someone else
responsible for it. Ask how they might
react if someone wronged them, or a
loved one, and refused to make them
whole. The concept of individual respon-
sibility has become twisted to the point
that injured persons are seen as sniveling
victims out to seek monetary gain
through opportunistic behavior.
Exploring the concept with the jury can
diffuse the defense’s ability to convince
them of the strength of the argument.

In the end, ask for a commitment
that they will not, based on the concept
of personal responsibility, hold your
client or the defendant to a higher stan-
dard, or treat them with skepticism,
either for denying responsibility for the
collision, or for deciding to go to court to
hold the other person accountable.

Concept No. 4 – People who
look good aren’t injured

The fourth concept is the belief that
people who can walk and talk are not seri-
ously injured. I usually begin by recount-
ing my mother’s refrain that “you can’t
judge a person’s insides by their outsides.”
I ask the jurors whether they have a pre-
conceived notion that injured people look
or act a particular way. I do this to get the
issue out there, get them to consider it,
and again, get their commitment to be led
by the evidence, not by prejudice.

Concept No. 5 – Stereotype of 
rear-end-collision plaintiffs
and their attorneys

The insurance industry has waged a
campaign through the media to convince
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Some jurors may have had an on-
the-job injury and made a worker’s com-
pensation claim. Workers compensation
does not compensate claimants for pain
and suffering. It is important to discuss
this difference with jurors who have had
a worker’s compensation claim and
determine whether their experience
would color their ability to listen to these
facts and follow the law in this case,
despite not having been compensated for
that type of damage themselves.

Concept No. 9 – Tort reform

Many potential jurors believe that
there are too many frivolous lawsuits.
They do not know what that means, but
they think that an epidemic of “those
complaints” has occurred. Likewise,
many believe that verdicts are out of
hand and driving up insurance rates. You
have to address this right up front. Your
willingness to do so will demonstrate that
your case is not one of those frivolous
cases.

I usually start by asking the jurors if
anyone thinks that there are too many
lawsuits being filed, and if so, why.
Separate those with personal experience
from those who have just heard it in the
news or through those nice letters that
their insurance companies send them. For
those with personal involvement that has
been business-related, ask if they were
motor vehicle cases or business lawsuits.
Ask if they are aware that the majority of
litigation involves businesses suing busi-
nesses and that injury complaints have
been on the decline. Ask whether they
know anyone who has filed a frivolous law-
suit, and whether they believe your client’s
lawsuit is frivolous. Ask whether, if the
case were frivolous, they think the court
would have let it get this far in the legal
system. Ask if they believe that this type of
case should not be brought to court. Ask if
they were involved in any of the recent
insurance-sponsored initiatives to limit cit-
izen’s rights to bring lawsuits. Ask whether
they have given time or financial support
to any organization designed to limit the
number or type of lawsuits that can be
brought. Ask if they think that people
should not have the right to file lawsuits.

Ask if they believe that some other system
is preferable to ours. Ask whether their
beliefs will affect their ability to be fair
and impartial to your client.

Concept No. 10 – The juror as
an expert

The tenth concept involves a juror’s
personal knowledge in the areas that are
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to show how slight your burden is com-
pared with the “beyond a reasonable
doubt” standard. Using an example such
as O.J. Simpson, who was found not
guilty in the criminal prosecution
because of the heavy burden of proof, but
liable in the civil trial by a preponder-
ance of the evidence, can be effective.

I like to get individual commitments
from jurors who have served in criminal
trials, promising that they will not use
the higher standard in this case.

Concept No. 7 – No one paid me
for my pain

Jurors are sometimes reluctant to
compensate someone for an injury of a
type for which they themselves may never
have received compensation. Those who
have been injured, or know people who
have been injured, and who have not been
compensated, may be unwilling to com-
pensate your client. This is especially true
for jurors with back injuries that were not
caused in a compensable event. Those
jurors with personal or familial experi-
ences involving old football injuries,
industrial accidents, disease, chemothera-
py, burns as children, diabetic amputation,
or the like, may deny recovery out of 

jealousy or resentment. In conducting
your examination, gauge whether they will
see your case through the filter of their
own tragedy. I suggest asking about all
injuries that they have sustained, as well as
those sustained by loved ones. Find out
whether they or their loved ones continue
to experience pain, and if so, whether jury
service would detract from any care they
may need to render. Ask whether the fact
that this individual had no redress against
another party would influence their ability
to be fair to your client.

Concept No. 8 – The relative
value of injury

People have difficulty determining
the value of injury. Many have had no 
experience in determining the value of
pain and suffering. Some have experience
from prior dealings with their own 
collisions. Some have had worker’s com-
pensation claims. Some have read about
large verdicts that offend them. Find out
who is dead set against awards for pain
and suffering and/or who may have an 
artificial ceiling on an award unless you
prove an intentional act or malice. It is
important that you raise the issue
because many people don’t even know

they have this prejudice unless you
expose it.

Ask whether, if you prove that the
defendant’s negligence caused the colli-
sion, and your client is entitled to com-
pensation for property damage, wage loss
and medical expenses, any jurors believe
that they could not, and would not, award
damages for pain and suffering. Find out
whether anyone believes that it is wrong to
compensate people for pain caused by the
negligence of another; or whether there is
a maximum, or floor, that they would or
would not award for those injuries.

Ask whether those who have suf-
fered pain would judge your client’s
injuries against their own, or those of a
loved one, and think that your client
should feel grateful that they were not
worse. Remind them that this case is
about your client’s injuries, and the facts
and evidence demonstrating this injury,
pain, and suffering. The jury must be
reminded that its role is to weigh these
facts and determine what that injury
means to your client and her life and
ultimately, if they find the defendant
responsible, to compensate your client
for the injury and pain your client has
suffered.
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at the heart of the defendant’s case,
physics and bio-mechanics. Your oppo-
nents’ theme is that your client could not
have been injured by the forces involved
in this collision. Their second theme is
that if they were, they should have
healed within two to six weeks and that
any additional treatment is pure fluff for
the purpose of milking the system. You
need to see if there are people in that
box who will either be translators for the
physics and bio-mechanical gobbledy-
gook that the defendant’s expert will
spout and/or people who have experi-
ence in the health care field who will val-
idate the defense medical expert’s opin-
ion that no injury of a significant nature
could have occurred. I find that orthope-
dists should be excused. Physical thera-
pists are fine. Chiropractors are great
either for educating the jury before the
defense gets rid of them, or for service.
Massage therapists are wonderful, as are
acupuncturists. Physics geeks and cops
who think that they are accident recon-
structionists have to go. Likewise, any
private investigators and/or insurance
adjusters or claims handlers have to be
eliminated.

Ask whether they or their loved 
ones have any experience or specialized
knowledge in the fields of accident
reconstruction or investigation, bio-
mechanics, medicine or insurance adjust-
ing. For people with some applicable
background, you need to get a commit-
ment that they will not become addition-
al experts. Ask whether they would be
able to set aside any such knowledge or
experience in deciding this case, and
whether they would be able to refrain
from doing experiments or advising the
jury of information not presented during
the trial.

Concept No. 11 – No crash, no
gash, no cash

The defense has a name for this 
type of case. No crash, no cash. That is
their motto; it is their theme. Do not
underestimate its impact. Grab the
theme and debunk it right from the 
start and get the jury to commit to a
more sophisticated approach.

Ask whether anyone thinks that
there must be some level of speed
involved in a collision before a person
can be injured, and whether a person
belted in a car that is hit from behind
needs to be hit at any particular speed
before they can suffer an injury. Ask
whether anyone would require that a car
be heavily damaged before they would
award compensation for physical injury,
wage loss, medical expenses or pain and
suffering. Ask whether anyone thinks
that unless there is a broken bone, or an
injury that shows up on an X-ray, a per-
son is not injured. Ask whether anyone
believes that all injuries heal in the same
manner between different people, or that
there is a set recovery schedule. Explore
their beliefs about rear-end collision
injuries being temporary or minor.

Concept No. 12 – Blatant 
prejudice

Many of our clients are members of
minority groups. We need to do the obvi-
ous and monitor our jury for prejudices
born out of their background and stereo-
types that exist in our society. Again, do it
right up front. If your client is African
American or Haitian or some other dark-
skinned race such as Indian, ask the jury if
there is anyone there who will have their
opinion influenced by the color of your
client’s skin or any beliefs that they may
have about your client’s race. If your client
has an accent or is from another country,
ask the jury if they will give the benefit of
the doubt to a defendant because they
may be more like them. If the defendant
is a big corporation ask them if they own
stock in that corporation or know anyone
who works there. Ask them if they have
any opinions about people suing corpora-
tions or whether that corporation is a
good or bad corporation.

Ask whether anyone on the jury does
not drive a car. Some people ride only
bikes, can’t afford a car, or hate cars and
drivers. Do you want a Critical Mass (a
group that lobbies for bicycle rider safe-
ty) organizer on your jury if they hate all
auto owners?

Find out if a religious belief would
interfere with any juror’s ability to sit in

judgment in your case. Jehovah’s Witness
members often refuse to judge another.
Christian Scientists do not believe in
medical intervention. Some fundamental
religions believe that what happened is
God’s will and no one should try to alter
that in any way. It is critical to show
respect for the juror’s beliefs when asking
these questions.

Determine if there is some prejudice
towards your client’s choice of medical
treatment. Some people think chiroprac-
tic care is voodoo. Others reject all forms
of psychotherapy. Still others love
acupuncture. Get those who believe in
the treatment received by your client to
talk about its benefits, to legitimize it for
those to whom it is foreign. Watch out for
those who reject the types of treatment
that were chosen by your client.

Conclusion

This is but a sample of what needs to
be considered in conducting voir dire. It
is an uncertain process; follow your gut
and get to know your jury. Make sure to
consult your client; they must feel a part
of this process; it is their jury after all. In
the end, if you are thorough, the jury will
gather from your concern for fairness
that this case is an important one. If
nothing else, you will hopefully leave
with a commitment that they will guard
against their prejudices.

Christopher Dolan is
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California’s lawyers as the Consumer Attorney
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California, a board member of the San
Francisco Trial Lawyers Association, and is a
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BY JEFFREY I. EHRLICH

Augustus v. ABM, Security
Services, Inc.
(2016) _ Cal.4th _
Who needs to know about this case?
Lawyers handling claims that a California
employer failed to give employees a
proper rest break. 
Why it’s important: Reversing the
Court of Appeal, the Supreme Court
holds that (a) the Brinker “relieved of all
duty” standard applies to rest breaks, in
addition to meal breaks; and (b) that
under this standard, so-called “on call”
rest breaks are not compliant with
California law. The Court reinstated a
$90 million judgment in favor of the
plaintiff class, which had been entered
on summary judgment.

Synopsis: ABM employs thousands of secu-
rity guards at residential, retail, office, and
industrial sites throughout California.
Augustus, a former ABM guard, sued ABM
in 2005, alleging that it failed to provide
her with lawful rest breaks. The trial court
subsequently consolidated the matter with
similar actions filed by two other ABM
guards. Plaintiffs filed a master complaint,
which alleged ABM’s failure “to consistently
provide uninterrupted rest periods” as
required by state law. During discovery,
ABM acknowledged it did not relieve
guards of all duties during rest periods. In
particular, ABM required guards to keep
their radios and pagers on, remain vigilant,
and respond when needs arose, such as 
escorting tenants to parking lots, notifying
building managers of mechanical prob-
lems, and responding to emergency situa-
tions.

California law governing working
conditions stems from two sources, Wage
Orders issued by the Industrial Welfare
Commission (“IWC”) and the Labor
Code.  As relevant here, Wage Order no.
4, subdivision 12, provides, in relevant
part, “Every employer shall authorize
and permit all employees to take rest
periods.... Authorized rest period time
shall be counted, as hours worked for
which there shall be no deduction from
wages.” In addition, Labor Code section
226.7 prohibits employers from
“requir[ing] any employee to work dur-
ing any meal or rest period....”

The Court held that the rest-break
provision in Wage Order 4 is most logi-
cally construed to forbid on-duty or on-
call rest breaks. The Court held that the
IWC could have allowed on-duty rest
periods, as it did for some meal periods,
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Brinker standard applies to rest breaks and that “on
call” rest breaks are not compliant with the law
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some statements, when viewed in isola-
tion, could be understood to communi-
cate the allegedly defamatory matter as
facts, not mere allegations of facts, when
the media reports are viewed in their
entirety, in the context in which they
were made, the only reasonable conclu-
sion is that the statements refer to 
the allegations in the Cavalieri
complaint.” 

Short(er) takes:
Anti-SLAPP statute; attorney’s fees;

lack of subject-matter jurisdiction. Barry
v. State Bar of California (2017) __ Cal.4th
__ (Cal. Supreme.)

Patricia Barry, an attorney, was disci-
plined by the State Bar. She filed a law-
suit in the Superior Court against the
State Bar, alleging that the discipline was
retaliatory and discriminatory. The Bar
filed an anti-SLAPP motion, which was
granted. The trial court’s order was
reversed on appeal, however, based on
Barry’s argument that the courts lacked
subject matter jurisdiction over her claim
against the Bar. The Supreme Court
reversed. It held that the absence of sub-
ject-matter jurisdiction meant that Barry
could not prevail on her claims against
the Bar, and that this ruling was suffi-
cient to satisfy a ruling against Barry,
including a fee award, under the anti-
SLAPP statute.

Code Civ. Proc. § 998 settlement
demands; cost shifting; validity of § 998
demands. Bigler-Engler v. Breg, Inc.
(2017) __ Cal.App.5th __ (4th Dist., Div
1.) 

Plaintiff Whitney Engler suffered
personal injuries following a knee sur-
gery after using a PolarCare cooling
machine. In an earlier published opinion
in the case, the Court remitted the dam-
age award as excessive and as the result
of inflammatory comments by Engler’s
trial counsel. On rehearing, the Court
affirmed this aspect of its prior decision.
Its new decision also includes a published
discussion of the requirements of section

998, in which the Court held that,
because Engler’s 998 demands did not
comply with the statutory requirements,
she was not entitled to cost shifting
under the statute.  The statue provides
that an offer under section 998 must
include “a provision that allows the
accepting party to indicate acceptance of
the offer by signing a statement that the
offer is accepted.” Engler’s offer did not
include any acceptance provision. The
Court held that the acceptance provision
was mandatory, and that the failure of
Engler’s offers to include any language
that satisfied the provision meant that
her offer was not valid and therefore
could not trigger any cost shifting under
section 998. 

New trial; trial court obligation to grant
where jury verdict is “unmistakably
unsound.” Ryan v. Crown 
Castle NG Networks, Inc. (2016) __
Cal.App.5th __ (Sixth Dist.) 

Ryan sued Crown Castle NG
Networks (“Crown”) for breaching its
agreement to provide him with stock
options as a term of employment. The
jury was instructed to determine the
value of the options if it found for Ryan
on any of his contract-related claims, and
to award him damages for lost compensa-
tion, but only if it ruled on behalf of
Ryan on any of his tort claims. The jury’s

special verdict accepted two of Ryan’s
contract-based claims, but did not deter-
mine the value of his options. It also
awarded him $72,522 in damages, but
rejected his tort claims. Crown moved for
new trial, but the trial court denied the
motion, stating that it was unable to sub-
stitute its judgment for that of the jury.
Reversed. The trial court not only has
the power to grant a new trial when one
is warranted, but is under a duty to do so
when the record shows that the jury’s ver-
dict was unmistakably unsound. Here,
the court should have granted a new trial
because the jury failed to award damages
on the contract-based claims it sustained,
and awarded damages under the tort
claims that it rejected. 

Jeffrey I. Ehrlich is the
principal of the Ehrlich
Law Firm, with offices in
Encino and Claremont,
California. He is a cum
laude graduate of the
Harvard Law School, a cer-
tified appellate specialist by
the California Board of
Legal Specialization, and a

member of the CAALA Board of Governors.
He is the editor-in-chief of Advocate magazine
and a two-time recipient of the CAALA
Appellate Attorney of the Year award.
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but declined to do so.  The Court held
that “during rest periods employers must
relieve employees of all duties and relin-
quish control over how employees spend
their time.”

The Court further held that on-call
rest breaks are inconsistent with this rule.
“As we explained, a rest period means an
interval of time free from labor, work, or
any other employment-related duties.
And employees must not only be relieved
of work duties, but also be freed from
employer control over how they spend
their time. . . . Given the practical reali-
ties of rest periods, an employer cannot
satisfy its obligations under Wage Order
4, subdivision 12(A) while requiring that
employees remain on call.”

The Court explained its holding this
way: “Employees forced to remain on call
during a 10-minute rest period must fulfill
certain duties: carrying a device or other-
wise making arrangements so the employ-
er can reach the employee during a break,
responding when the employer seeks con-
tact with the employee, and performing
other work if the employer so requests.
These obligations are irreconcilable with
employees’ retention of freedom to use
rest periods for their own purposes.”

Healthsmart Pacific, Inc.
v. Kabateck
(2017) _ Cal.App.4th __ (Second Dist.,
Div. 1)
Who needs to know about this case?
Lawyers making statements to the media
about litigation.
Why it’s important: Shows how the “fair
report” privilege in Civil Code section
47, subd. (d) applies to defeat an action
against an attorney for making state-
ments to the media about the contents of
a complaint that the attorney filed;
affirms the use of the anti-SLAPP statute
to dismiss the claim.
Synopsis: Plaintiffs Michael Drobot and
Healthsmart Pacific, Inc., sued certain
lawyers and their law firms for defama-
tion and other claims arising from state-
ments the lawyers made while speaking
to the news media about the litigation.
The attorney defendants filed an anti-

SLAPP motion, which was granted. The
order granting the motion was affirmed
on appeal. 

Drobot owns and operates
Healthsmart Pacific, which owned and
operated Pacific Hospital of Long Beach
from 1995 to 2013.  In February 2014,
Drobot pled guilty in federal court to
charges of conspiracy to violate certain
federal statutes and to paying kickbacks
in connection with a federal health-care
program. Drobot admitted that he had
paid $20 million to $50 million in kick-
backs to doctors and others for referring
patients to Pacific Hospital and for
using medical hardware supplied by
another Drobot-owned company, which
fraudulently inflated the price of the
hardware and then passed the inflated
costs on to health insurers. Drobot also
agreed that he had bribed a California
senator, Ronald S. Calderon, to use his
influence to support legislation that
allowed hospitals to pass the cost of
medical hardware used in spinal surger-
ies to worker’s compensation insurers. 

The plea agreement did not refer to
anyone making, purchasing, or using
counterfeit or non-FDA approved med-
ical hardware, nor did it refer to anyone
supplying prostitutes or “adult entertain-
ers” to anyone. 

In July 2014 the attorney defendants
filed on behalf of their client, Mary
Cavalieri, a lawsuit against Drobot, Pacific
Hospital, and others, alleging that their
client had undergone spinal surgery at
the hospital. The complaint referred to
the plea agreement and summarized its
contents, but added that the kickbacks
included “prostitutes and other adult
entertainers.”  It further alleged that in
addition to bribing legislators, inflating
medical hardware prices, and paying ille-
gal kickbacks, Drobot and his co-conspir-
ators used “counterfeit non-FDA
approved knock-off medical hardware”
which they implanted in thousands of
patients, including the plaintiff. 

In July 2014, Kabateck was inter-
viewed on Fox 11 news, in which he dis-
cussed the lawsuit. Another attorney,
Hutchinson, was interviewed the follow-
ing month on CBS Radio.  

In December 2014, Drobot and his
companies sued the attorneys for
defamation and related claims, based on
their statements to the media. The law-
suit alleged, in essence, that the lawyers
had falsely stated or implied that Drobot
and his affiliates had been engaged in a
scheme to purchase and use cheap coun-
terfeit screws which were implanted in
patients instead of FDA-approved hard-
ware, and that the counterfeit-screw
scheme was related to the federal charges
for which Drobot pleaded guilty. 

The trial court granted the attorney
defendants’ anti-SLAPP motion, and
awarded them $64,000 in attorney’s fees.
Affirmed. 

The appellate court first held that
the lawyers’ statements to the media
involved issues of public interest, and so
fell within the scope of the anti-SLAPP
statute. 

Second, the Court held that the
motion was properly granted because
Drobot and his co-plaintiffs could not
establish that they were reasonably likely
to prevail on the merits of their claim.
This was because the lawyer’s statements
to the media fell within the absolute priv-
ilege provided by Civil Code § 47, subdi-
vision (d) for a “fair report” of the con-
tents of a judicial proceeding. 

The Court noted that the media
typically relies on the fair-report privi-
lege, but that it also protects those who
communicate information to the
media. As relevant here, the Court
explained that an attorney cannot make
defamatory allegations in a complaint
and then report the same alleged facts,
as facts, to the media with impunity.
The statements protected by the privi-
lege must be a report about the pro-
ceedings themselves, or what was said
in those proceedings. Hence, the attor-
neys would be privileged by the fair-
report privilege as long as their state-
ments would be understood by a rea-
sonable viewer or listener to be a
description of what had been alleged in
the complaint, as opposed to state-
ments of fact. 

The Court viewed the news reports
at issue and concluded that, “Although

Appellate Reports, continued from Previous Page
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“That was a huge deal because you
had the police claiming this young man
was intoxicated, and when we go to get
the blood samples that were taken, they
were lost or gone,” Brent recalled.
“There was no chain of custody that was
appropriate for the testing done on the
blood. Then, the police report had my
client well out of the crosswalk, and that
really was not the case; it was totally
made up.”

One witness in the case was an ille-
gal immigrant from Guatemala who
shortly before trial had to be extradited.
He had been sent back to Guatemala,
and Brent’s firm went down there to
bring him back to the U.S. so he could
testify in the case.

“We had people go to Guatemala,
and then we had him re-admitted for the
purpose of giving his testimony in the
case,” Brent said. “That case was all over
the place.”

Cyclist run over by taxi

More recently, Brent went to trial in
a case involving a man riding his electric
bicycle in San Francisco. The bike conked
out on Sixth Street, Brent said, and his
client had been walking it across the
street when a Yellow cab ran him over. A
police officer claimed to be an eyewitness
to the accident and said the cyclist had
taken a sudden left turn in front of the
taxicab, and there was nothing the cab
driver could do, Brent said. 

“We got video from the cab, and it
showed not only that the police officer
was not anywhere in the camera frame,
but also that the cab was speeding,” he
said. “If it had just been going the speed
limit, the accident would have been com-
pletely avoided.”

Brent got a $1.3 million verdict.
Finally, one of Brent’s most memo-

rable cases involved “a star-crossed
Silicon Valley executive”: Nextdoor CEO
Nirov Tolia, whose company promotes
neighborly values. Tolia had been driving
home on Highway 101 from San
Francisco International Airport in his
black BMW when he merged into anoth-
er lane, causing a Mazda Miata to spin
out of control, cross a number of lanes

and smash into a median. Instead of
stopping and calling police, Tolia unlaw-
fully left the scene.  He was later arrested
and charged with felony hit and run.

In the criminal case, a judge reduced
the charge from a felony to a misde-
meanor and ultimately Tolia pleaded no
contest to leaving the scene of an acci-
dent. For Brent’s part, the civil case
ended up settling for an undisclosed
amount.  “The irony is clear: Here’s this
CEO touting this company for its neigh-
borly values, and in a situation that calls
for the precise values he’s touting, he
runs away,” Brent said. 

Visually savvy

In trial, Brent’s approach typically
centers on telling his client’s story
through visuals, rather than through a
long, drawn-out narrative. He believes
whole-heartedly in showing the jury
exactly what happened to his client and
putting them at the scene so they may
see what it looked like. That technique,
he said, is very helpful to explaining why
the defendant is at fault.

“So in the (taxicab) case, we had the
video broken down frame by frame so
(the jurors) could go through it them-
selves and see what could be seen,” Brent
said. His firm also uses computer-gener-
ated animations in cases where recon-
structing accident scenes and property
flaws better illustrates a defendant’s
wrongdoing.

Alternative career: Chef 

When he’s not working, Brent is an
avid foodie who loves cooking. In fact, he
said if he hadn’t gone into law, he would
have become a chef. He had always
dreamed of going to cooking school in
Paris, and as it turns out, he was able to
take a couple of months off to attend a
leading chef ’s school in the French capital. 

“It was a pretty amazing experi-
ence,” he said. “It was extremely intense,
I can tell you that. Chef ’s work is so
hard; those guys really work hard. But I
love cooking.”

Brent also enjoys sports, yoga and
bicycling. At one time, he had been an
avid runner, but that was before his knees
completely gave out, he said.

For those whose dreams may be
more along the lines of his successes,
Brent advised such aspiring lawyers to
buckle down and do the necessary work.
But also don’t be afraid to make waves
when it feels right.

“Try to make a difference in this
world – for the better,” he said. “As a
lawyer, I would say work as hard as you
can to achieve a just result. That’s the
best you can do.”

Stephen Ellison is a freelance writer 
in San Jose and a regular contributor 
to Plaintiff.  ssjellison@aol.com.
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BY STEPHEN ELLISON

“I always thought you can make the
most impact in a socially responsible way
through being a plaintiffs’ lawyer. That’s
what I wanted to do,” said Joseph Brent,
the principal for San Rafael-based Brent,
Fiol & Pratt LLP. “But when I came to
California (from Chicago), I was totally
unfamiliar with how the system worked
out here and how the courts worked here,
and I told myself I need to get some
experience. 

“I was fortunate enough to get a job
at a good law firm in San Francisco, and
while there, I did defense work. I han-
dled a plaintiffs’ class action there too,
but it was mostly defense work. After
about five years there, I left and started
my own practice.”

Opening his own firm presented its
challenges, but Brent remained unfazed.
He took cases turned away by other firms
and won them. He went above and
beyond for his clients and soon made a
name for himself among the top person-
al injury plaintiffs’ lawyers in the state.

Brent said running his own business
certainly was a significant leap because
it’s so much different from just practicing
law for someone else. He and his part-
ners spend an immense amount of time
on the business aspect of the firm, he
said, but the payoff is in being able to
call the shots and see the benefits of his
own successes.

“The advantage obviously is you get
to be your own boss,” Brent said. “The
disadvantage is you don’t know where
your next case is coming from. I was for-
tunate. I had some people who were very
much supporting my move, and they
helped me a great deal. And I got lucky:
One of the very first cases I worked on
involved a head injury – a city bus struck
some pedestrians. It was a very good first
case for me.”

Since
2008 –
with the
help of
partners
David
Fiol,
who
joined
in 2009,
and
Wesley
Pratt,
who
joined
in 2013
– Brent’s
firm has

obtained more than $25 million in judg-
ments and settlements for its clients.

For his dad, himself and social
justice

Brent said his father always hoped to
see his son become an attorney, both for
the intellectual aspect and for its service to
social justice. A book store owner and
author, his dad may have been the biggest
influence on Brent’s decision to pursue law.

“He had a strong feeling that social
justice could be achieved through the
legal system, and he wanted me to partic-
ipate in that,” Brent said.

With roots in the Midwest, Brent
stayed close to home for his undergrad
studies, earning a bachelor’s degree in
history from Macalester College, St. Paul,
Minnesota. He went on to attend law
school at Illinois Institute of Technology
Chicago, Kent College of Law. 

During law school, he was fortunate
enough to land a job as a law clerk at a
leading plaintiffs’ firm in Chicago.
There, he participated as a clerk in a
number of trials and loved it. That firm
recommended the state’s attorney’s office
as a starting point right out of law school,
he said.

Brent followed his stint with the
Cook County prosecutor’s office by
becoming a partner at the Chicago-based
firm of Fumagali, Tecson, Hyman &
Brent, Ltd. While there, he focused his
trial practice on personal injury and class
action cases before relocating to the West
Coast in 2000.

Brent’s decision to move west came
upon the very suggestion from his sister
and brother-in-law. “They really encour-
aged me to come out to California to
practice law, and so I took the plunge, he
said. “And I can tell you, the Illinois bar
is a lot easier than the California bar. So
that was a daunting thing for me. The
passage rate in Illinois was between 85
and 90 percent, and California is about
50 percent.”

Due diligence

After gaining the necessary experi-
ence while working at a boutique firm in
San Francisco, Brent decided to go it on
his own, and after that first case basically
put his practice on the map, he main-
tained the momentum. 

Another case referred to Brent was
passed over by a number of different
firms. It involved a young man crossing
the street who was hit by a police vehicle
that was purportedly responding to a call
but did not have its lights and siren on.
The police report put the plaintiff 30 to
50 feet outside of the crosswalk, basically
jaywalking, and going against the light,
Brent said. The police also claimed the
man was intoxicated. During their own
investigation, Brent and his associates
found some witnesses who said the plain-
tiff actually was walking in the crosswalk
with the light when the police officer
sped through the intersection. 

The city initially offered no settle-
ment, believing Brent had zero chance of
winning the case. Then just as the case
was set to go to trial, the city settled for
$2.4 million.

Profile: Joseph Brent
The former prosecutor enjoys challenge
of tough liability cases

Brent
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Toxic-tort litigation
A ruling on the “sophisticated-intermediary defense” highlights a
good year for toxic-tort plaintiffs at the California Supreme Court

Asbestos has been a component of brake pads and linings,
clutch facings and various gaskets for many years.
Millions of brakes and clutches on cars, trucks, and on
auto parts shelves still contain dangerous levels of the
material. Although it is not used in the production of
new brakes or clutches made in the United States, a
Chinese manufacturer used it as late as 2012, forcing
the recall of thousands of cars.
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plaintiffs’ toxic-tort attorneys. In Webb,
our Supreme Court adopted the defense,
but did so in a manner that is actually
quite favorable to plaintiffs: the court
identified so many factors that typically
present disputed issues of fact that it will
be exceedingly difficult for defendants to
obtain summary judgment based on the
defense. 

Webb was a truck driver who devel-
oped mesothelioma from occupational
exposure to asbestos from delivering
asbestos pipe to job sites. Special Electric
Company, Inc., brokered the sale of raw
crocidolite asbestos to Johns-Manville
Corporation, which made asbestos-
containing Transite pipe. Webb sued 
Special Electric for failing to warn of the
toxic hazards of its asbestos. 

A jury found in favor of plaintiff, but
Special Electric moved for judgment
notwithstanding the verdict, arguing it
had no duty to warn a sophisticated pur-
chaser like Johns-Manville about the
health risks of asbestos, and the trial
court granted the motion. A divided
panel of the Court of Appeal found error
and the California Supreme Court grant-
ed review. 

While the court adopted the sophis-
ticated-intermediary defense, it found
that “[a]lthough the record clearly shows
Johns-Manville was aware of the risks of
asbestos in general, no evidence estab-
lished it knew about the particularly
acute risks posed by the crocidolite
asbestos Special Electric supplied.”
Moreover, the record did “not establish
as a matter of law that Special Electric
actually and reasonably relied on Johns-
Manville to warn end users . . . about the
dangers of asbestos.” Finding that sub-
stantial evidence supported the jury ver-
dict, the court held that the trial court
erred in granting judgment notwith-
standing the verdict. 

In so doing, the Supreme Court
adopted a two-part test for applicability
of the defense: “Under this rule, a sup-
plier may discharge its duty to warn end
users about known or knowable risks in
the use of its product if it: (1.) provides
adequate warnings to the product’s
immediate purchaser, or sells to a 

sophisticated purchaser that it knows is
aware or should be aware of the specific
danger, and (2.) reasonably relies on the

purchaser to convey appropriate warn-
ings to downstream users who will
encounter the product.”

BY RAPHAEL METZGER

In 2016 the California Supreme
Court continued its venerable tradition
of affording justice to workers who suffer
debilitating occupational diseases from
industrial exposure to toxic chemicals. 

In Webb the court limited the scope
and applicability of the sophisticated-
intermediary defense, which had allowed
chemical manufacturers to shift the blame
for injuries caused by their toxic chemical
products to California employers. 

In Ramos the court limited the scope
of the component part defense, precluding

its application to industrial injuries
caused by occupational exposure to
manufacturers’ industrial products not
incorporated into finished end-use
products. 

In Bristol-Myers the Court invigorat-
ed the specific-jurisdiction doctrine to
allow plaintiffs to sue in California the
manufacturers of toxic chemical products
who conduct substantial business activi-
ties but who are not amenable to general
jurisdiction in this state. 

Lastly, in Kesner and Haver the Court
extended the duty of care in the han-
dling of toxic chemicals on the part of

manufacturers and employers to members
of a worker’s household who are exposed
to toxic chemicals brought home by
exposed workers. Altogether, it was a
good year in the California Supreme
Court for injured workers and their fami-
lies.   

Webb v. Special Electric

Perhaps the most important case of
2016 was the California Supreme Court’s
opinion on the sophisticated-intermedi-
ary defense in Webb v. Special Electric
Company, Inc. (2016) 63 Cal.4th 147. For
years this defense had been the bane of
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injury when used in the manner intend-
ed by the product supplier.” (Ramos, 63
Cal.4th at p. 504.)

In so doing, the Supreme Court dis-
approved of the aberrant decision in
Maxton, which had prevented numerous
workers suffering from occupational dis-
eases from having their day in court.
This was a clear and decisive win for
injured workers. Maxton is no more.

Bristol-Myers Squibb Company
v. Superior Court

Bristol-Myers Squibb Company v.
Superior Court (2016) 1 Cal.5th 783, is an
important decision that the California
Supreme Court issued in August on the
issue of personal jurisdiction. Bristol-
Myers, a pharmaceutical manufacturer,
conducts significant business and
research activities in California but is nei-
ther incorporated nor headquartered
here. Complaints were filed in San
Francisco Superior Court for 678 persons
– 86 California residents and 592 nonres-
idents, all of whom claimed to have taken
the drug Plavix and suffered adverse 
consequences. 

Bristol-Myers moved to quash serv-
ice of summons on the ground that the
court lacked personal jurisdiction over it
to adjudicate the claims of the 592 non-
resident plaintiffs. In support of the
motion, Bristol-Myers officers stated that
the company is incorporated in
Delaware, headquartered in New York
City, maintains substantial operations in
New Jersey, and that 51 percent of its
U.S. workforce was located in these other
states. Bristol-Myers also asserted that its
research, development, and manufacture
of Plavix did not take place in California,
nor was any work related to its labeling,
packaging, regulatory approval, or its
advertising or marketing strategy per-
formed by any of its employees in
California. Bristol-Myers argued that
California courts lacked jurisdiction over
it as to the nonresident plaintiffs because
it is neither incorporated nor headquar-
tered in California. 

The trial court denied the motion
and Bristol-Myers petitioned the Court

of Appeal for a writ of mandate, which
was summarily denied. However, the
California Supreme Court granted
Bristol-Myers’ petition for review. After
the U.S. Supreme Court decided Daimler
AG v. Bauman (2014) 134 S.Ct. 746, the
California Supreme Court transferred the
matter back to the Court of Appeal for
issuance of an order to show cause in
light of Daimler. The Court of Appeal
again denied the writ, this time on the
basis of specific jurisdiction, and Bristol-
Myers again sought review, which was
granted. 

The Supreme Court concluded that
pursuant to Daimler AG v. Bauman, the
trial court lacked general jurisdiction
over Bristol-Myers because it was neither
incorporated nor headquartered in
California, but that the company’s exten-
sive California activities were sufficiently
related to the nonresident plaintiffs’ suits
to support the invocation of specific juris-
diction under Vons Companies, Inc. v.
Seabest Foods, Inc. (1996) 14 Cal.4th 434.
Accordingly, the Supreme Court affirmed
the judgment of the Court of Appeal
which held that Bristol-Myers was subject
to personal jurisdiction on the basis of
specific jurisdiction.

Kesner v. Superior Court
(Pneumo Abex) and Haver v.
BNSF Railway

The California Supreme Court
closed out the year with a blockbuster 
decision issued on December 1st in two
“take-home” asbestos exposure cases:
Kesner v. Superior Court (No. S219534)
and Haver v. BNSF Railway Company (No.
S219919). 

The plaintiff in Kesner filed suit,
claiming that he suffered exposure, in
part, from clothing his uncle wore
home from work at Pneumo Abex. The
trial court granted Pneumo Abex non-
suit at the start of trial after concluding
that the company did not owe a duty to
household members such as Kesner.
The First District Court of Appeal
reversed. While acknowledging the dan-
ger of limitless liability, the court said
“the balance falls far short of terminating

liability at the door of the employer’s
premises.” 

The plaintiff in Haver alleged that
she suffered exposure to asbestos from
the clothing of her former husband, who
allegedly came into contact with asbestos
while employed at BNSF Railway Co.’s
predecessor, Santa Fe Railway, in the
1970s. BNSF demurred to the complaint,
relying on Campbell v. Ford Motor Co.
(2012) 206 Cal.App.4th 15, the trial
court sustained the demurrer without
leave to amend, and the Second District
Court of Appeal affirmed.

The California Supreme Court
granted review in both cases and consoli-
dated them for hearing. The Court held
“that the duty of employers and premises
owners to exercise ordinary care in their
use of asbestos includes preventing expo-
sure to asbestos carried by the bodies and
clothing of on-site workers. Where it is
reasonably foreseeable that workers, their
clothing, or personal effects will act as
vectors carrying asbestos from the prem-
ises to household members, employers
have a duty to take reasonable care to
prevent this means of transmission. This
duty also applies to premises owners who
use asbestos on their property, subject to
any exceptions and affirmative defenses
generally applicable to premises owners,
such as the rules of contractor liability.
Importantly, we hold that this duty
extends only to members of a worker‘s
household. Because the duty is premised
on the foreseeability of both the regulari-
ty and intensity of contact that occurs 
in a worker‘s home, it does not extend
beyond this circumscribed category of 
potential plaintiffs.”

Raphael Metzger is the
principal and founder of the
Metzger Law Group, a
boutique litigation firm in
Long Beach whose practice
is devoted to representing
workers who suffer occupa-
tional diseases from expo-
sure to industrial toxic
chemicals. 
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The court observed that “the sophis-
tication of a product’s purchaser, standing
alone, may not be sufficient to discharge
the supplier’s duty to warn. As the Second
Restatement explains, providing thorough
warnings to the immediate purchaser ‘is
not in all cases sufficient to relieve the
supplier from liability. . . . The question
remains whether this method gives a rea-
sonable assurance that the information
will reach those whose safety depends on
their having it.’ (Rest.2d Torts, § 388,
com. n, p. 308). [citation] In addition to
warnings or sophistication of the purchas-
er, it must have been reasonable for the
supplier to rely on the purchaser to warn
others who would foreseeably encounter
the hazardous product.” (Webb, 
63 Cal.4th at pp.188-189.)

“Under the sophisticated-intermediary
doctrine’s first prong, generally the sup-
plier must have provided adequate warn-
ings to the intermediary about the partic-
ular hazard.” (Id. at p. 188.) “In some
cases the buyer’s sophistication can be a
substitute for actual warnings, but this
limited exception only applies if the
buyer was so knowledgeable about the
material supplied that it knew or should
have known about the particular danger.”
(Ibid.) “This narrow exception to the duty
to warn is consistent with . . . recognition
. . . that knowledge of a product’s risks is
the equivalent of prior notice. If a pur-
chaser is so knowledgeable about a prod-
uct that it should already be aware of the
product’s particular dangers, the seller 
is not required to give actual warnings
telling the buyer what it already knows.”
(Id. at p.188.)

To establish a defense under the
sophisticated-intermediary doctrine, a
product supplier must show not only
that it warned or sold to a knowledge-
able intermediary, but also that it actu-
ally and reasonably relied on the inter-
mediary to convey warnings to end
users.

(Id. at p.189.)
Importantly, the court held that

“[t]his inquiry will typically raise ques-
tions of fact for the jury to resolve unless
critical facts establishing reasonableness
are undisputed.” (Id. at p.189-190.)

“Several factors are relevant in deciding
whether it is reasonable for a supplier to
rely on an intermediary to provide a
warning. The most recent Restatement
provision distills these factors into three
distinct categories: ‘the gravity of the
risks posed by the product, the likelihood
that the intermediary will convey the
information to the ultimate user, and the
feasibility and effectiveness of giving a
warning directly to the user.’” (Id., at 
p. 190.)

The Court noted that “[t]he ‘gravity’
of risk factor encompasses both the ‘seri-
ous or trivial character of the harm’ that
is possible and the likelihood that this
harm will result. . . . This factor focuses
on the nature of the product supplied. 
If the substance is extremely dangerous,
the supplier may need to take additional
steps, such as inquiring about the inter-
mediary’s warning practices, to ensure
that warnings are communicated. The
overarching question is the reasonable-
ness of the supplier’s conduct given the
potential severity of the harm.” (Id. at p.
190.) The court noted that relevant con-
cerns for the second factor – the likeli-
hood that the intermediary will warn –
“include, for example, the intermediary’s
level of knowledge about the hazard, its
reputation for carefulness or considera-
tion, and its willingness, and ability, to
communicate adequate warnings to end
users.” (Ibid.)

“The third factor for assessing the
reasonableness of relying on an interme-
diary explores whether it was feasible for
the supplier to convey effective warnings
directly to end users. . . . Whereas the
first two factors focus on the product and
the intermediary, this factor focuses on
what the supplier can realistically accom-
plish. . . . If the goods are packaged it is
entirely feasible for the manufacturer to
include an appropriate warning on the
package.” (Id. at p. 191.) The court also
noted that “[i]n addition to cautionary 
labels or packaging inserts, manufactur-
ers may sometimes be able to affix a
warning to the product itself.” The court
also held that “[l]ike the sophisticated user
defense, the sophisticated-intermediary
defense applies to failure to warn claims

sounding in either strict liability or negli-
gence.” (Id. at p.187.) 

Ramos v. Brenntag Specialties,
Inc.

In Ramos v. Brenntag Specialties, Inc.
(2016) 63 Cal.4th 500, the California
Supreme Court held that the component-
part defense does not exonerate suppli-
ers of toxic industrial materials that
cause an injury when used by workers in
industrial manufacturing processes.

Ramos was a metal-foundry worker
who developed interstitial pulmonary
fibrosis. He sued numerous companies
that supplied industrial products for
use in the foundry’s manufacturing
process, asserting that the products,
when used in their intended fashion,
produced harmful fumes and dust that
were a substantial cause of his lung 
disease. The defendant suppliers
demurred, relying on Maxton v. Western
States Metals (2012) 203 Cal.App.4th
81, a decision of Division 3 of the
Second Appellate District, which had
held that under the component-parts
doctrine, a supplier of materials was
not liable for injuries suffered under
circumstances similar to those of
Ramos. In reliance on Maxton, the trial
court sustained defendants’ demurrer
without leave to amend.

The Court of Appeal in Ramos dis-
agreed with the analysis and conclusion
in Maxton, and held that the compo-
nent-parts doctrine was not applicable
because Ramos’ injury had not been
caused by a finished product into which
the supplied product had been incorpo-
rated but instead by the supplied prod-
uct itself. 

The Supreme Court granted review
to resolve the direct conflict between the
Court of Appeal decision and Maxton.
The Court agreed with the reasoning of
the Ramos court’s decision and affirmed,
writing: “As the Court of Appeal
explained, the protection afforded to
defendants by the component parts doc-
trine does not apply when the product
supplied has not been incorporated into
a different finished or end product but
instead as here, itself allegedly causes

Toxic-tort Litigation, continued from Previous Page
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BY MILES B. COOPER

The lawyer sat with his client’s parents in
the mediation room. They discussed the final
offer and determined it was acceptable. Time to
settle their minor child’s case. The parents
turned to the lawyer. “That’s a lot of money for a
12-year-old. Can you tell us more about that
structure thing you were talking about?” 

“Sure,” said the lawyer, “We should talk
about it and the process we now need to go through. The court
has to review and approve a minor’s settlement. There are
restrictions on what can be done with the money.”

Petition to compromise

Settling a minor’s case requires court approval. The formal
method for doing this is a petition to compromise (a minors’
comp). Major changes were made to this process in 2010. These
changes were designed to standardize the fees and approval
process. Prior to this, some counties had local rules that artifi-
cially limited attorneys’ fees – some as low as 10 percent. Doing
away with these arbitrary local fee limits is the plus. The minus
is a mandatory Judicial Council form that is nearly as fun as an
IRS 1040. Just like the 1040EZ, there’s a short form for simple
cases that can be submitted without hearing.

Why all the hoops? The court wants to protect minors. 
This includes making sure the settlement amount is appropri-
ate, the attorneys’ fees and costs are not excessive, and the
money is protected from nefarious friends and family. 

It’s about the money

As part of the compromise, the court reviews how the
minor’s settlement funds will be set up. The typical methods 
are blocked accounts and structured settlements. Courts are 
also agreeable to certain 529 plans – savings plans for college
tuition.  
•Blocked accounts

A blocked account requires court approval to release bank
funds. These accounts require little effort on a lawyer’s part for
upfront planning. But blocked accounts are unusual. It can be
frustrating for a parent – unfamiliar with bank rules – to try to
get one set up with a bank manager – unfamiliar with court
rules. Additionally, the lawyer will often get a call when the
minor turns 18 and needs the account unblocked. Interest on
blocked accounts also tends to be awful. 
•Structures

A structured settlement is another useful tool. This allows
the funds to be placed in a tax-free annuity that can be tailored
to the child’s anticipated needs. While settlements are not tax-
able, interest generated is. The structure avoids this. Assuming it
starts paying out after the child turns 18, one avoids blocked
account protocol. The downside is that planning a child’s needs

that far out can be difficult. Once structures are set up, they are
difficult to undo without huge financial impact. Factoring com-
panies will purchase a structure for upfront cash but the losses
are significant. The rate at which structured money grows
($100,000 now being overall $150,000 in structure payments 
10 years from now, for example) is directly impacted by interest
rates. Low interest rates mean structures may not always be the
best option.
•529 Plans

The IRS created a tax-advantaged method to save for col-
lege, known as a 529 plan. The interest earned is not taxable,
one advantage over a blocked account. The interest rate tends 
to be better than blocked accounts and many structures as well.
The funds can be disbursed as one sees fit instead of a rigid
structure schedule. But the funds can only be used for certain
educational expenses. If using this tool for a minor, one will
need a special tool known as a California Uniform Transfer 
to Minors Act (CUTMA) 529. Not difficult, but a nuance.
Otherwise the parent technically owns and controls the 529 
(and could theoretically gift it to someone else.)

Earn your keep

The court also determines whether the attorneys’ fees
requested and costs are appropriate for the work performed.
Don’t be shy about outlining the risk, expense, and time spent
handling the case – some courts are not shy about cutting fees.
This goes into the supporting declaration. If the case is particu-
larly difficult and one will be seeking a higher fee than usual,
consider making a motion to approve the fee at the beginning.
A good settlement looks easier at the end than at the beginning.

By law, costs in minors’ cases are deducted before fees are
taken. In cases where both the parent and child are receiving
funds, make sure they understand that the more money allocat-
ed to the minor, the lower the overall fee. Courts are more likely
to approve the compromise, appreciate that the clients were
counseled on it, and it is in accord with one’s ethical duties
(even if it is not in one’s own financial interest).

Outro 

The lawyer and family discussed the various options avail-
able. After a few days reviewing various structure proposals and
529 plans, the family decided on what was right for their child.
The court approved the petition a couple months later.

Miles B. Cooper is a partner at Emison Hullverson LLP.
He represents people with personal injury and wrongful death cases. 
In addition to litigating his own cases, he associates in as trial counsel
and consults on trial matters. He has served as lead counsel, co-counsel,
second seat, and schlepper over his career, and is a member of the
American Board of Trial Advocates. Cooper’s interests beyond litigation
include trial presentation technologies and bicycling (although not at the
same time).  

 

 
 

 

 

 
 

 
 
 

 

BEHIND TH  
MEET TH  

 

 

 
 

 

 

 
 

 
 
 

 

HEADLIN HE 
WYER  LAW   HE 

 

 

 
 

 

 

 
 

 
 
 

 

  vember 21, 2014

 LLION DEAL
Abuse  te Sex 

NES
RS 

   March 15, 2013

ictimsV buse 
ith    tlement W

 Archdiocese 

 station Case
elfair    lion in Te

 

 

 
 

 

 

 
 

 
 
 

 

 

 

 
 

 

 

 
 

 
 
 

 

imes - November 21, 2014Angeles Ti     Los 

ith $139-MILLION DEALCase W
L.A.U.S.D Ends Miramonte Sex 

Sex Abuse 
Reaches $10 Million Settlement W

Catholic Archdiocese s L.A.’

 

 

 
 

 

 

 
 

 
 
 

 

 

 

 
 

 

 

 
 

 
 
 

 

Elementary T
L.A.U.S.D to Pay $5 Million in T

 

 

 
 

 

 

 
 

 
 
 

 

abc News - March 15, 2013

Sex Abuse 

eacher Molestation Casentary Te   
.U.S.D to Pay $5 Million in T

L  A l      

 

 

 
 

 

 

 
 

 
 
 

 

s leading sexual abuse and harassment plaintifnia’Califor
ince William FinaldiJohn C. Manly and V

ough innovative and calculated litigation. thr
alone. This is because we achieve landmark r

neys in 2014-2015 eferring attor$25,000,000.00 to r
Manly Stewart & Finaldi is paying mor

 

 

 
 

 

 

 
 

 
 
 

 

  di

      mo
eys   

      la  
    litigation. 

      intif

 

 

 
 

 

 

 
 

 
 
 

 

 

 

 
 

 

 

 
 

 
 
 

 
of your potential or pending case. 

Gi    ll r

a thoughtful and r
ovide  e will prW

eferral of your sex abuse case. r
eGive us a call r

 

 

 
 

 

 

 
 

 
 
 

 
  al or pending case. 

di  i l 

easoned evaluation   nd r
ee-of-charge, e, fr

   sex abuse case. 
ding potential egar

 

 

 
 

 

 

 
 

 
 
 

  tion 

 

 

 
 

 

 

 
 

 
 
 

 

 

 

 
 

 

 

 
 

 
 
 

 

 

 

 
 

 

 

 
 

 
 
 

 

BEST

Call 1-877-434-8682
.manlystewart.comeferral@manlystewart.com  |  wwwr

ve. Ste. 800, Irvine, CA 92612on Karman A  Ave. Ste. 800, Irvine, CA 9261219100 V Von Karman A

Y CASE TO THE VER   RY SEX ABUSE OUR REFER Y YOUR 
AIDGENEROUS REFERRAL FEES P   PAID

Back Story

A minor compromise
Where the funds go when resolving a minor’s claim
requires due consideration

Cooper

Submit your latest verdict to JuryVerdictAlert.com52 Plaintiff | February 2017 | plaintiffmagazine.com



(800) 262-7576
www.scarlettlawgroup.com
536 Pacific Avenue
San Francisco, CA 94133

Randall H. Scarlett, Esq.

Where you refer catastrophic cases may be the
single most important decision you make for your client.
Whether it’s cases involving traumatic brain injury, spinal-cord injury
or other catastrophic personal injury and wrongful-death cases,
the Scarlett Law Group will ensure results above and beyond
those that can be obtained by other firms.

We are pleased to pay referral fees
in accordance with State Bar rules.

49.1 million — Traumatic brain injury caused by cross centerline
big-rig trucking collision

22.8 million — Traumatic brain injury caused by tour bus collision
with pedestrian

26 million — Permanent brain injury caused by failure to diagnose
H-Flu meningitis

18.6 million — Wrongful death, multiple impact, road defect

13 million — Permanent brain injury caused by failure to diagnose meningitis
in a year-old child

11 million — Traumatic brain injury caused by dangerous roadway
and light rail vehicle collision with pedestrian

10.6 million — Traumatic brain injury caused by collision
with farm machinery.
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