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BY CHUCK GEERHART

When I was asked to write about use
of experts to prove damages, I made a
counter proposal: how about a discussion
of ways to avoid the costs of experts? If
you have a big case such as paraplegia
caused by an accident, you have to retain
the full panoply of experts. This includes
a physical medicine and rehabilitation
(“PMR”) doctor (physiatrist), life-care
planner, and an economist. 

The PMR expert examines the
patient, reviews all medical records, and
writes a detailed report (often running 20
pages or more) outlining history, diagno-
sis, prognosis and all present and future

health care needed for the life of the
plaintiff. The cost, just to get a thorough
report (but not deposition or trial testi-
mony), can easily exceed $10,000.

One advantage of using a PMR as
your expert is that she can potentially
act as the medical expert for all purpos-
es at trial, unless there is some dispute
about medical causation, for which you
may need treaters or other retained spe-
cialists. If the PMR doctor is deposed
and testifies at trial, you can add
$10,000 to $15,000, depending on how
long the deposition lasts and whether
the trial testimony is for a full or half
day. The doctor will also charge prep
time to get ready to testify. Total cost

can thus be $20,000 to $25,000 through
trial.

The life-care planner (“LCP”) 
uses the PMR report and prepares a
detailed report explaining the cost of
all the health care needed. The cost for
this can approach or exceed $10,000,
(again, excluding deposition and trial
testimony). This is because good LCPs
often make many phone calls to health-
care providers to establish cost. At $350
per hour or more, the time adds up. If
the LCP has to testify, add $5,000 to
$10,000. Total cost: $15,000 to
$20,000.

The economist takes the LCP report
and crunches the numbers, providing
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total dollar damages over the expected
life expectancy of the plaintiff, and then
reduces to present value dollars per
CACI 359 and 3904. Note that under the
comment to CACI 359, defendant bears
the burden of proof on proving present
value: “It would appear that because
reduction to present value benefits the
defendant, the defendant bears the bur-
den of proof on the discount rate. (See
Wilson v. Gilbert (1972) 25 Cal.App.3d
607, 613B614 [no error to refuse instruc-
tion on reduction to present value when
defendant presented no evidence].)” 

The economist’s charge just for
preparing the report can easily be in the
$3,000 to $5,000 range. Testimony will
cost $4,000 to $6,000. Total cost: $7,000
to $11,000. 

The total of the above costs1 is
$23,000 for pre-testimony work, and
through trial $42,000 to $56,000. In a
catastrophic case worth $1 million or
more, these costs are not a big deal –
they are a necessary part of building your
case. But if your case is more modest,
such as a tibia fracture, these costs could
become an impediment to getting the
case settled.

Look first to the treating 
physician 

Most personal injury lawyers,
whether young or old, do not routinely
have a stable of paraplegia or wrongful
death cases. Most of us have a wide range

of cases in terms of damages, such as the
classic neck/back strain/sprain, with possi-
ble disc injury; concussion with possibility
of mild traumatic brain injury (“MTBI”);
shoulder tears; knee tears; broken arms;
broken ankles or tibias. Here are some
suggestions on how to tailor your use of
damages experts to the case at hand. 

The first thing you need to decide is
whether the overall value of the case
merits going full bore with retained
experts. Even in a catastrophic case, you
should first look to the treating physi-
cians and surgeons for expert testimony.
This means calling their office and ask-
ing if they will talk to you, either on the
phone or in person. Some will refuse to
talk to you; at Stanford, for example, it is
standard policy not to talk to the patient’s
lawyer absent a subpoena.

If the treater will talk to you, find
out if the treater has the opinions you
need about causation and prognosis
(both are allowed as non-retained expert
medical testimony). You then ask the
doctor if she is willing to testify. If so, you
can then choose to use the treater either
as a non-retained or retained medical
expert depending on how far you need
the doctor to stretch on opinions beyond
the treatment rendered.2

In a case I tried in 2012, the plaintiff
had a severe injury to her esophagus due
to ingesting a chicken bone on a pizza.
She underwent 13 surgeries. We used as
experts her surgeon (testified live) and

her treating otolaryngologist and plastic
surgeon (both testified via video deposi-
tion). The jury verdict gave us every dime
we asked for. The surgeon was on the
stand for three hours, and was unflap-
pable, because he knew this patient’s his-
tory cold. And I didn’t have to pay thou-
sands of dollars to get him up to speed
(he did charge for prep time, but it was a
lot cheaper by many thousands of dollars
than getting a retained expert ready to
go). Also, he really cared about this
patient, and the jury could tell.

If your case is smaller, such as a
neck/back sprain with disputed disc
injury, you are almost forced to use treat-
ing physicians, because the cost of hiring
outside medical experts could make set-
tlement impossible. If your case is worth
$25,000 and you have $10,000 in expert
costs, someone is not getting paid much,
and it’s probably your client; now you
need to explain why your fee is higher
than the client’s net.3

Let’s say your client has a tibial
plateau fracture, which often implicates
the need for a future total knee replace-
ment. You could retain your own experts,
but the treater may be able to give you
exactly what you need. In a case I am
handling now, after I had a 15-minute
telephone conference with him ($350),
the treating physician prepared a
detailed four-page letter report ($950)
opining that as a matter of medical prob-
ability, my client will need a total knee
replacement in the future. Hiring an out-
side orthopedist to review records, exam-
ine the client, and write the same report
would be in the $5,000 to $10,000 range. 

Rather than hiring a life-care plan-
ner, I am using a nurse to prepare a
spreadsheet with all the estimated costs
of a knee replacement. The cost of the
nurse is about $200, as opposed to prob-
ably $3000 or more for the LCP. I will
then use the estimate in the demand 
letter. The nurse can testify at trial if
needed.

Making it all work 

How do you implement these sug-
gestions in your case? First, if you plan to
See No Expert Witness Needed, Page 10
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use a treating physician as your expert,
you need to talk to the doctor before she
is deposed. Otherwise, you may get sur-
prises that the defense can exploit. It is
amazing how much difficulty some 

doctors have grasping the evidentiary
standard of “reasonable medical proba-
bility” or causation. The time you spend
prepping them on these matters can
make or break your case. I love to meet

face to face with the treating doctor, but
the reality is you are lucky if you can get
a phone conference. 

Next, once you know your treating
physician is ready to offer helpful testi-
mony, you can notice her deposition. You
can also piggyback on the defense depo
notice. In either event, you must serve a
notice:

NOTICE OF INTENT TO MAKE
AUDIO-VIDEO RECORDINGS OF
MEDICAL EXPERT DEPOSITIONS.

PLEASE TAKE NOTICE THAT
pursuant to CCP, § 2025.330(c) et seq,
plaintiffs intend to make audio-video
recordings of the depositions of med-
ical experts Dr. Jonathon Quack set 
for May 10, 2010, and Dr. Gordon Pain
set for May 20. Plaintiffs may use the
audio-video recordings at trial pursuant
to CCP § 2025.220 and 2025.620.

What will happen at the deposition?
Although most defense lawyers will not
try to obstruct your videotaping of an
expert deposition, some are confused
about how videotaping an expert’s depo-
sition for trial works. They will object
and say they are entitled to do a discov-
ery deposition first (difficult if the doctor
only has an hour allotted). What most
defense counsel do not realize is that if
they want their discovery deposition first,
they need to move for a protective order.
Defense counsel, upon receipt of a notice
to videotape an expert for possible use at
trial, may make a motion for a protective
order that the video deposition be “post-
poned until the moving party has had an
adequate opportunity to prepare, by dis-
covery deposition of the deponent, or
other means, for cross examination.”
(Code of Civil Procedure section
2025.420(b)(3).)

Unless the defense has a protective
order in place, I videotape every minute
of the doctor’s deposition. If the defense
attorney objects, I say we will let the trial
court sort it out. I have never had a trial
judge preclude me from playing an
expert video deposition. Oftentimes 
the defense questioning elicits favorable
See No Expert Witness Needed, Page 12

No Expert Witness Needed, continued from Page 8
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testimony I can use at trial. Also, if the
defense is taking the lead in the depo,
you don’t have to re-ask all the basic
questions. 

Before trial, you must identify the
pages and lines of testimony you intend
to play at trial. (CCP § 2025.340(m) and
CCP § 2025.620(d).) 

There has been much debate about
the effectiveness of playing video deposi-
tion testimony at trial. But remember,
jurors live in a video age. They are used
to getting information from a screen. As
long as you have a high resolution pro-
jector and excellent sound, the video
deposition will be just as good as live tes-
timony. And, you do not have to jump
through hoops scheduling the doctor or
other expert for trial. Not to mention
you have just saved $5,000 to $10,000.

In conclusion, for those all too com-
mon cases we handle where the damages
are not catastrophic, the plaintiff ’s attor-
ney can avoid getting upside down on
expert costs by using treaters, getting
reports from treaters, and videotaping
expert depositions for use at trial. Your
clients will thank you when they see their
net recovery!

Chuck Geerhart is a
founding partner of Paoli &
Geerhart, was admitted to
the California bar in 1989,
and is a graduate of Cornell
University and the UCLA
Law School. Chuck has tried
16 cases to jury verdict. He
has also sat as a juror in three
cases in San Francisco County. In addition to
his active practice representing injured people,
he regularly sits as a judge pro tem of the 
San Francisco Superior Court and is a court-
appointed arbitrator and settlement mediator.
He also conducts private mediations and 
arbitrations. 

Endnotes
1 If your client was employed or employable, and now cannot
work in the same role due to her injuries, you may also need
a vocational rehabilitation expert to perform testing and write
a report. That cost can easily exceed $10,000. If your client
has a brain injury, you may need neuro-psych testing, which
can also exceed $10,000.
2 See Schreiber v. Estate of Kiser (1999) 22 Cal.4th 31, 35-
39; Kalaba v. Gray (2002) 95 Cal.App.4th 1416, 1421. A
treating physician may be “transformed” into a retained
expert, however, by giving the physician additional information
and requesting him or her to testify at trial to opinions formed
on the basis of that additional information. When this hap-
pens, the treating physician must be designated as an expert
witness. Dozier v. Shapiro (2011) 199 Cal.App.4th 1509,
1521, 1523-1524. 
3 In that situation, many attorneys will reduce their own fee so
that it is not more than the client’s net.

No Expert Witness Needed, continued from Page 10
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BY NATHANIEL LEEDS

I worked on a case a couple years
ago against a nurse who we strongly
believed had killed my orphaned client’s
mother by negligently introducing an air
bubble into an IV line. The defendant’s
pulmonologist tried to convince us that
the cause of death was a sudden, fatal,
asthmatic attack that struck without
warning and killed the patient within
three minutes.

I called a non-infectious epidemiolo-
gist whom I knew to have an interest in
asthma, but she refused to testify even
though she had never seen or heard 
of a similarly sudden case.

Here is why: medical science knows
very little about the onset of fatal asth-
matic episodes because they do not typi-
cally arise in hospital settings where
someone can watch and observe the
patient as the attack progresses. The his-
tories taken from observers are spotty,
and problematic; and the person who
suffered from the episode is, by defini-
tion, dead.

These problems of incomplete sci-
ence confound many parts of litiga-
tion. The goal of this article is to offer
readers some tools to spot unsupport-
ed and unsupportable opinions, and
suggestions on what to do when the
scientific evidence is spotty. Although

most of the examples come out 
of medical-malpractice cases, the
concepts can apply in many cases 
that require technical experts.

Jurors don’t know the difference
between chi-squared and a chai,
why should I?

Many of you will have scanned 
this article and ask a basic question: 
if this stuff is too complicated for most
jurors to ever understand, why should 
I waste my time? Or, I’m a lawyer, 
not a statistician, won’t a good expert
have their handle on most of this 
stuff? 
See Scientific Knowledge Limit, Page 16
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Unfortunately, many experts will
offer best-practice opinions that are
based on things that are unknowable. 
As advocates we are often gullible con-
sumers of simple explanations that help
our case. The danger of not understand-
ing that your expert’s basis is weak is that
when crossed, an expert relying on an
unsupported opinion can crumble, or
worse, flip. 

The difference between doctors,
scientists, and lawyers

I think unsupported opinions are
endemic, not because experts are ethical-
ly compromised, but because of the diffi-
culty of what we ask them to do. When
hiring an expert we need to be conscious
that they are often coming at the prob-
lems in our cases from the perspective of

their professions – and that professional
perspective can be very different from
what is required in our profession. 

To highlight this problem I think it
worth observing how different our goals
are from the goals in many of the fields
our experts work and were trained in.
One way of framing this problem is to
look at the questions that are typically
posed to the professionals involved in 
litigation:
• Doctors: “What should I do now
(before this person dies on me)?”
• Scientists: “How does it work?”
• Lawyers: “Why did it happen (and 
who was responsible)?”

In establishing the breach of the
standard of care, asking the question,
“What should defendant have done
then?” is one that it is easy for a practicing

doctor to answer, but that does not mean
they are necessarily prepared to answer
the question, “Would it have helped?”
For that, you need to look further and
into research that would be of very little
use in the fast-paced world of patient
care.

Uncontrollable: Knowing when
it is unknowable

It is important to remember that
medicine, like law, struggles with the
unknown and unknowable.

One of the most disturbing books 
I have read in recent years is the
Pulitzer Prize winning, The Emperor
of All Maladies: A Biography of
Cancer by Siddhartha Mukherjee. 
The book tells the story of how the
See Scientific Knowledge Limit, Page 18
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history of 20th Century cancer treat-
ment contains long, and recent
episodes when people were receiving

dangerous treatments that later
research proved were unnecessary, 
or counterproductive.

These episodes of misguided cancer
treatment were not due to medical indif-
ference, but rather the difficulty of devis-
ing a scientific methodology to study the
efficacy of the regime. The problem is
obvious: when a treatment looks promis-
ing, nobody is to going to refuse it; those
who survive will credit the treatment; and
the families of those who do not survive
are likely to blame the disease before
they blame the treatment.

When thinking about what is know-
able, here are five issues to consider even
before talking to an expert and reviewing
literature.

Noise and numbers

First, it is important to consider how
varied the studied population is, and how
many people were studied. There are
some phenomena which attack healthy
people, and some which attack people
who have a lot of preexisting conditions.
As a general rule, the more varied your
population is, the more people you need
to study to get a statistically significant
result. 

Unfortunately, many phenomena,
like fatal asthma attacks, are extremely
rare, and it is hard to recruit people into
the study population.

This problem is particularly difficult
in the case of surgical studies. Typically,
surgical studies have a very small number
of research subjects, and often they are
varied in their age, needs, and under
what condition the surgery was per-
formed. As a result, it can be nearly
impossible to get anything beyond anec-
dotal information that one procedure is
better than another. 

Statistical significance is not
the same as legal causation

Just as you should be careful about
small-population studies because they
do not tend to offer statistically robust
inferences, be careful of large-population
studies, because if the phenomenon 
is so subtle that you need to look at 
one million people to see it, it is proba-
bly too small to have made a difference
in your case.

See Scientific Knowledge Limit, Page 20
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Often researchers are looking 
for very marginal improvements. An
improvement in outcome of 3 percent 
for a cancer drug might be a big break-
through (particularly if you are one of
those 3 out of 100 who are now alive),
but that does not mean it crosses the
more-likely-than-not threshold of 
50 percent that we need in litigation.

My favorite example of this involves
wave patterns in lakes. In addition to the
waves coming to the shore, there are
waves that run parallel to the shore –
they just happen to be very small and
very slow. Parallel waves exist, but if your
feet just got wet, sue the perpendicular
wave.

Selection bias

Selection bias is the phenomenon
when people who are selecting themselves
into a study are behaving differently 
than the population as a whole. 

One amusing example is that aver-
age beer prices are lower on the Fourth
of July weekend than the rest of the year.
That is not because beer goes on sale.
The reason for this phenomenon is that
the population who buys beer for Fourth
of July events like cheaper beer. Persons
who select themselves into the popula-
tion of people who buy beer on the
Fourth of July are, as a whole, exhibiting
different behavior and so you get a result
(cheaper average beer prices) that has
nothing to do with what you might be
interested in (the price of beer). 

Selection bias problems tend to be
common when it is hard to recruit people
into a study. The harder it is to get peo-
ple to participate, the more unusual
those who are studied are. And, some-
times, those who are studied are unusual
in similar ways that will badly skew the
study such that the phenomenon cannot
be studied.

Unreliable reporting

There are some phenomena where
people are unlikely to report accurate
information, or will only report positive
results. For example, nobody ever claims
it was a mistake to have had children or a
sex change. 

This is one of the issues endemic in
drug trials and academic studies: results
are skewed because the drug manufactur-
ers and academic researchers do not pub-
lish studies which report that nothing
happened. In 2011 a Cornell Professor,
Daryl Bem, published a peer reviewed
study called “Feeling the Future” which
claimed to establish that people had ESP
– when statisticians looked at the study
they found that the reason he was report-
ing those results was that research trials
which did not seem to show ESP were not
published and therefore not included in
his analysis. 

You should be particularly careful
when looking at any meta-analysis. By
combining only published studies to get
a statistically significant result, the author
of a meta-analysis may be unwittingly
burying the studies that did not get their
desired result. 

Some of the hardest causation cases
to study are those, like cancer, where
nobody would be crazy enough to be in
the control group and decline treatment.
The same phenomenon occurs with 
C-sections – if there are problems in a
birth, nobody is going to volunteer to be
the “control” and wait to see if their child
is born with a horrible brain injury. 

When it is not easy to conduct con-
trolled experiments, you need to look
for epidemiological data, as discussed
below.

Statistical tools:
Questions to ask

The big question in a study is
whether its results were just random
chance, or actually appear to explain a
relationship. Often this is not an
either/or proposition, and the role of
statistical tools is to describe what con-
clusions can be confidently drawn from
a series of observable events – and
which cannot.  Here then, are some
questions to ask when evaluating 
literature which an expert offers as 
their support:

First, is there any attempt to calcu-
late an error rate? Error rates can come
in a number of different forms: standard
deviations, confidence intervals, and 

R-squared to name a few of the more
common ones. If these validations are
not offered, it is likely because there is
not enough information to provide a sta-
tistically robust conclusion.

Second, how similar are the test
population characteristics to each other,
and to your subject? Often when there
is not great data, studies will simply cre-
ate arbitrary distinctions to test whether
there’s some general difference between
two groups. For example: a study might
ask whether the population that
received a treatment within the first 
24 hours did better than the population
that was given it afterwards. You should
take great care at looking at these stud-
ies because the over-24-hour group
could be mostly people who did not get
the treatment for 20 days; if your case
involves someone who got treatment 
at hour 25, they are much more like 
the under-24-hour group, than the
over-24-hour group.

Finally, is there enough informa-
tion to extrapolate to your scenario? It
is not uncommon that the population
distinctions you care about are not
reflected in the populations studied. 
If there is a lot of data, there may be a
regression analysis, which will allow you
to extrapolate. You will most often see
regression analysis in cases, like auto-
motive engineering, with large datasets
from controlled environments. If not,
you want to make sure that your sce-
nario is similar to that of the studied
populations.

Without science:
Narrative and outliers

So, what if you come to suspect that
there’s no scientific support for the
proposition you need?

First, don’t despair! If your expert
does not have a scientific basis for their
belief, the other side does not have one
either. This can be rhetorically liberating
because it means that your expert is free
to offer up anecdotal evidence, and nar-
rative explanation for how the phenome-
non works and why they believe what
they do.
See Scientific Knowledge Limit, Page 22
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I was working on a case in which the
standard of care requires an operation
within 60 hours. Our expert said there
was a breach, and then went too far and
claimed that it was the cause of the
death. But, studies supporting that stan-
dard of care were statistically flimsy and,
to their credit, offered statistical valida-
tions (called a chi-squared) which conced-
ed that the 60-hour mark was arbitrary,
but appeared to have some utility. 

Fortunately, the timeline problem
was easily fixed because we were able to
look at a narrative of the tell-tale signs of
what happens before the death. Looking
at that narrative, we were able to say that
the fatal process could have been
stopped earlier if the doctors had
adhered to the 60-hour guideline.

A final approach is to ask if your
outcome would be such an outlier under

normal circumstances that you can infer
that it caused the problem. When the
Challenger Space Shuttle exploded, the
legendary physicist Richard Feynman
made news by dropping an O-ring into a
cup of ice water, showing that it cracked
and then showing that the launch tem-
perature of the Challenger was lower
than other, previous launches. 

Clearly, you can’t run experiments
on Space Shuttles and see at what tem-
perature they blow up. And, when the
Challenger did blow up, the debris was
messy enough that it could be used to
offer a range of possible explanations.
So, there’s no scientific way of showing
why the Challenger blew up. 

If there is no scientific support for
your expert’s opinion, take a line from
Richard Feynman’s book and, build 
the facts to show that the breach of the

standard of care meant that your sce-
nario was a dangerous outlier from the
normal operation.

Nathaniel Leeds handles
a broad range of civil cases
on behalf of consumers 
and small businesses for
Brent, Fiol & Pratt LLP,
including personal injury,
medical malpractice, and
business litigation. He start-
ed his legal career as a

Deputy DA in Merced County where he tried
numerous cases to a jury, including third-
strike felonies, juvenile sexual assaults, 
and manslaughter. He brings this extensive
trial experience to his civil practice. He is a
University of Chicago graduate. He received
his law degree from UC Hastings in 
San Francisco.

Scientific Knowledge Limit, continued from Page 20
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BY JOSEPH T. CROUSE

This article describes an important
component of damages in a catastrophic
injury case: the replacement value of
household services.  It focuses on how
economists calculate the replacement 
cost of household services if the life-
care planner does not include this 
element in his or her life care plan.

Background 

Household services represent a con-
cept that is difficult to precisely define.
Many economists define household serv-
ices as the work done by an individual to

maintain a household and includes
cleaning, meal preparation and clean-up,
yard care, pet care, vehicle maintenance
and repair, shopping, obtaining services,
travel for household activity, and home
maintenance, repair, decoration, and ren-
ovation. Some economists also include in
the construct of household services car-
ing for and helping household children
and activities related to the household
children’s education and health. 

T. R. Ireland (2014) provides an
excellent analysis of the concept from the
perspective of both an economist and a
life-care planner. As Ireland points out,
the majority of economists utilize a

replacement cost methodology in meas-
uring household services by calculating
how much it would cost to obtain the lost
household services in the labor market.

An analysis of the replacement cost
for household services is based on an
estimate of the hours the individual
would have spent performing various
services before injury, what can be done
now, and an appropriate wage for esti-
mating the replacement cost. The esti-
mate of pre-injury hours is based on data
from the American Time Use Survey
(ATUS) collected in 2003 through 2014.
The ATUS, sponsored by the U.S.
See Value of Household Services, Page 26
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Bureau of Labor Statistics and conducted
by the U.S. Census Bureau, is the first
time diary study conducted by a federal
statistical agency and the largest time
survey ever taken in the United States.

The average hours for household services
are based on gender and age.

When estimating post-injury capaci-
ty, consideration is given to the individ-
ual’s impairment and functional require-

ments of the household tasks. This is
often completed by either a life-care
planner or a rehabilitation counselor, 
and expressed as an overall capacity for
household services as a whole. The resid-
ual capacity is subtracted from the pre-
injury estimate to determine the hours
that need to be replaced. The analysis
assesses the replacement cost needed,
stated in terms of current dollars, based
on an estimate for the hourly wage of
persons performing similar tasks. 

Calculation 

The Dollar Value of a Day: 2014 Dollar
Valuation (DVD) by Expectancy Data is
the primary source of values utilized by
forensic economists who employ the
replacement cost methodology, and as
such, it provides a great wealth of infor-
mation in valuing household services 
in cases of total disability or death. 
This publication relies on pooled 2003-
2014 time diary data from the U.S.
Department of Labor’s Bureau of Labor
Statistics’ (BLS) American Time Use
Survey for the estimates of the hours of
household services. The data used to
make the wage replacement cost valua-
tion for household services are from BLS
Occupational Employment Statistics sur-
vey (OES) that tracks 1,121 occupational
titles. As a result, DVD provides a market
estimate of the cost needed to support or
replace time use. However, this annual
publication does not consider the loss of
household services by the various types
of disability that the ATUS considers.
Clauretie (2010) and Crouse (2014) pro-
vide the only analyses known to this
author utilizing the ATUS data and con-
sidering disability status in a household
services analysis.

When an injured individual retains
the capacity to perform some household
services, either a life-care planner or a
rehabilitation counselor often gathers
information about the individual with a
disability through interviews and evalua-
tions that allow him or her to establish a
reasonable approximation of the percent-
age reduction in household services that
is likely to occur over the lifespan. This
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See Value of Household Services, Page 28
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expert would then be able to easily com-
pute the lifespan value of household
services from Dollar Value of a Day, and
compute the loss of household services
by multiplying the lifespan value by 
the percentage reduction in household
services. 

Table 1
DVD presents 200 tables that show

the average weekly hours of activities per-
formed by persons with similar demo-
graphics as well as the hourly value of the
household services according to proxies
available from OES. The tables present

many different classifications such as: age,
married or unmarried, male or female,
working full-time or part-time or unem-
ployed, children of a particular age range
in the household, and whether the spouse
is employed, among others. Various econ-
omists, rehabilitation counselors, and life
care planners differ in their approaches
in how they utilize these tables. 

Table 1 shows the average hours of
household work and hourly valuation by
gender and age grouping. The average
hours per week spent on household work
range from 8.98 to 19.26 for males and
14.09 to 26.00 for females. The hourly
value of household services based on
replacement cost ranges from $13 to $14
per hour. The values in this table are
taken from DVD Tables 185-191 for males
and Tables 194-200 for females. They can
be replicated with ATUS and OES data. 

Example of a catastrophic-
injury claim

Suppose an individual who sus-
tained a catastrophic injury is inter-
viewed by a life-care planner who deter-
mines that she does not retain any resid-
ual capacity to perform household work.
An economist can calculate the lifetime
replacement value of household services
based upon information in Table 1 along
with the individual’s age at the time of
catastrophic injury. Economists are not
qualified to opine on reduced life
expectancy and must rely on either a
medical professional or the life
expectancies calculated from the
National Vital Statistics Report, U.S. 
Life Tables (Arias, 2015). 

In this case, let’s consider a female
who was 50.0 years of age at the time of
catastrophic injury. According to the U.S.
Life Tables, at age 50.0 she had a life
expectancy of 33.2 years. In order to cal-
culate the future loss of household serv-
ices, we must utilize the appropriate
information from Table 1 based on her
gender and age. For instance, from age
50 until the end of age 54 (a period
spanning 5 years), the basis for the total
average weekly hours and the hourly
rate will be “Females age 45 to 54.” 
See Value of Household Services, Page 30

Value of Household Services, continued from Page 26

 
Table 1: Hours of Household Work and Dollar Valuation, by Age and Gender (2014) 
 Male Female 

Hours per week Hourly Rate  Hours per week Hourly Rate 
Ages 18 to 24 8.98 $13.75 14.09 $13.34 
Ages 25 to 34 11.63 $13.69 19.37 $13.10 
Ages 35 to 44 13.54 $13.72 22.98 $13.14 
Ages 45 to 54 14.66 $13.88 22.93 $13.27 
Ages 55 to 65 16.45 $13.97 24.12 $13.33 
Ages 65 to 74 19.26 $14.05 26.00 $13.32 
Ages 75 and over 17.56 $14.07 23.90 $13.37 
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The total average weekly hours are 22.93
and the hourly rate is $13.27. The total
cost of services for these 5 years is calcu-
lated by 22.93 x $13.27 x 52.25 x 5.0
which leads to a product of $79,493.
Calculations proceed similarly through-
out the rest of the lifespan to arrive at a
grand total loss of household services of
$565,347. 

Conclusion

The data provided by the American
Time Use Survey presents economists
with a great source by which to estimate
the replacement cost of household 

services that an individual with a cata-
strophic injury would require across their
lifespan. In cases of catastrophic-personal
injury, it is important to retain an econo-
mist who considers the double-whammy
effect of disability on earning capacity as
well as the loss of ability to perform
household services. 
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Table 2: Example Calculation for 50 yr. old female 
Age Time  

(Years) 
Basis Total 

Average 
Weekly 
Hours 

Hourly Rate Total Cost of 
Services 

50.0 5.0 Females age 
45 to 54 

22.93 $13.27 $79,493 

55.0 10.0 Females age 
55 to 64 

24.12 $13.33 $167,994 

65.0 10.0 Females age 
65 to 74 

26.00 $13.32 $180,952 

75.0 8.2 Females age 
75 & over 

23.90 $13.37 $136,908 
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BY ANDREW JOHNSON

As plaintiffs’ attorneys, we have
many obstacles to overcome in collecting
and presenting admissible evidence to a
jury whether the evidence be in the form
of physical evidence, witness testimony,
or documentary evidence. When it comes
to documentary evidence, the obstacles
can be even higher to overcome given
the rules of hearsay and the practicality
of finding and deposing individuals who
have stated opinions or facts contained
within the documents. 

For decades, plaintiff and defense
attorneys alike, have been able to utilize
expert testimony in order to present oth-
erwise inadmissible hearsay evidence
under the theory that the evidence was
not in fact being presented to offer the
truth of the matter contained within it,
but was being offered only as the basis
for the expert opinion. On June 30,
2016, the California Supreme Court pub-
lished it’s ruling in the case of People v.
Sanchez, (2016) 63 Cal.4th 665, which
completely changed an attorney’s ability
to present hearsay evidence through
expert testimony and which has created
new and significant challenges to dealing
with hearsay evidence. 

While Sanchez addresses several
issues, including the Sixth Amendment
Confrontation Clause and what consti-
tutes “testimonial hearsay,” this article
will focus on the new dynamic created by
Sanchez in relation to California Evidence
Code sections 801 and 802 and the prac-
tical challenges which now face plaintiffs’
attorneys in collecting and presenting
admissible evidence. 

Expert reliance on general
knowledge hearsay vs. case-
specific hearsay 

Hearsay evidence is formally defined
as “evidence of a statement that was
made other than by a witness while testi-
fying at the hearing and that is offered to
prove the truth of the matter asserted.”
(Cal. Evidence Code § 1200(a).) Dating
back to common law and early case law,
experts have been given significant lati-
tude regarding what hearsay evidence
they are allowed to testify about. Since
that time Courts have separated the type
of hearsay to which an expert is testifying
into two categories: (1) background 
information and general knowledge, and
(2) case-specific facts. While general
knowledge hearsay may include mathe-
matics, physics, medical testing or other
accepted mediums of knowledge within 
a given experts profession, case-specific
fact hearsay relates to particular events 
or participants to which the expert has
no actual personal knowledge. 

The rules of hearsay have tradition-
ally not barred an expert from testifying
regarding his general knowledge in his
field of expertise, recognizing that
experts frequently acquire their knowl-
edge from hearsay and that to reject
experts from testifying regarding their
professional knowledge would ignore
accepted professional methods and insist
on impossible standards. The Sanchez
ruling did not disrupt this standard as it
states “our decision does not call into
question the propriety of an expert’s tes-
timony concerning background informa-
tion regarding his knowledge and expert-
ise and premises generally accepted in

his field. Indeed, an expert’s background
knowledge and experience is what distin-
guishes him from a lay witness, and, as
noted, testimony regarding such back-
ground information has never been sub-
ject to exclusion as hearsay.” (Id. at 685.)

What the Sanchez court did change
however, was the long accepted and
evolved premise of how an expert could
rely on, and testify, regarding case-specific
facts contained in hearsay evidence. At
common law, experts were typically pre-
cluded from testifying in regard to case-
specific facts to which they had no knowl-
edge. However, even prior to the
California Evidence Code being enacted
in 1965 there were already exceptions as
to when an expert could relate otherwise
inadmissible case-specific hearsay such as
testimony regarding property valuation
and medical diagnoses. The justification
for these exceptions was very practical: 
(1) the expert routinely used the same
kinds of hearsay in their conduct outside
the court, (2) the expert’s expertise
included experience in evaluating the
trustworthiness of the hearsay sources,
and (3) the desire to avoid needlessly
complicating the process of proof. (Kaye
et al., The New Wigmore: Expert Evidence
(2d ed. 2011) § 4.5.1 p. 153-154.) 

Case-specific hearsay:
A thing of the past? 

In 1965 when the California
Legislature enacted the evidence code,
the common law exceptions allowing
experts to rely on and relate case-specific
fact hearsay, and the reasoning behind
said exceptions, were codified into 
Cal. Evidence Code § 801 and § 802. 

The California Supreme Court’s
new limitation on an expert’s ability
to rely on hearsay evidence
People v. Sanchez created new and significant
challenges to dealing with hearsay evidence

Crouse
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astounding ruling that comes out of the
Sanchez decision, and the one that is
most relevant to any civil litigator is this:
“If an expert testifies to case-specific out-
of-court statements to explain the bases
for his opinion, those statements are nec-
essarily considered by the jury for their
truth, thus rendering them hearsay. Like
any other hearsay evidence, it must be
admitted through an applicable hearsay
exception. Alternatively the evidence can
be admitted through an appropriate wit-
ness.” (Id. at 684.) The Sanchez Court
specifically and purposely destroyed the
pre-existing standard regarding what
case-specific hearsay evidence an expert
can rely on, stating that, “we conclude
this paradigm (allowing an expert to rely
on case-specific hearsay evidence with a
limiting instruction that the evidence
goes only to the basis of the expert opin-
ion and not to the truth of the matter
asserted) is no longer tenable because an
expert’s testimony regarding the basis for
an opinion must be considered for its
truth by the jury.” (Id. at 679.)

The Sanchez court recites its reason-
ing for this new paradigm by stating that
when an expert relies on hearsay to
prove case-specific facts, considers the
statements as true, and relates them to
the jury as a reliable basis for the expert’s
opinion, it cannot be logically asserted
that the hearsay content is not being
offered for its truth. (Id. at 682-683.) The
expert is essentially telling the jury, “you
should accept my opinion because it is
reliable in light of these facts upon which
I rely,” which means the expert is offer-
ing those facts for their truth. (Id. at
686.) While this reasoning may seem log-
ical, it is certainly not practical, and does
not comport with the Legislature’s 1965
enactment regarding evidence, nor the
50 years of case law which has followed. 

The Sanchez Court makes sure that
there is no confusion about the new rule
they are putting forth. “In sum, we adopt
the following rule: when any expert
relates to the jury case-specific out-of-
court statements, and treats the contents
of those statements as true and accurate
to support the expert’s opinion, the
statements are hearsay. It cannot be 

logically maintained that the statements
are not being admitted for their truth.”
We disapprove our prior decisions1 con-
cluding that an expert’s basis testimony is
not being offered for the truth, or that a
limiting instruction, coupled with the
trial court’s evaluation of the potential
prejudicial impact of the evidence under
Cal. Evidence Code § 352 sufficiently
addresses hearsay [and confrontation
clause] concerns.” (Ibid.) 

The Sanchez Court destroyed the
ability to allow experts to rely on case-
specific hearsay evidence unless it is sub-
ject to a hearsay exception. It purposeful-
ly and with specificity disapproved of
prior California Supreme Court decisions
which allowed such evidence to be relied
upon and admitted. Going forward, liti-
gators will need to be very aware of the
Sanchez opinion and take proactive steps
to ensure that important evidence is 
not deemed inadmissible hearsay, given
that an expert’s reliance on said evidence
will no longer be sufficient to have it
admitted. 

What are the practical
ramifications of this decision? 

The ramifications of this decision are
significant. Whether talking about med-
ical records, police reports, incident
reports, or witness statements, it is com-
monly necessary to rely on hearsay evi-
dence to some degree. Prior to Sanchez,
as long as the source of the information
was reliable, an expert could base their
opinion on said evidence and the evi-
dence could be admissible to show the
basis for the expert’s opinion. That is no
longer the case. 

Pursuant to Sanchez, all case-specific
hearsay evidence must now be subject to
a hearsay exception in order to be admis-
sible or relied on by an expert. It is well
known that there are several hearsay
exceptions to Cal. Evidence Code §
1200(a) including but not limited to busi-
ness records, party admissions, prior con-
sistent or inconsistent statements, dying
declarations, non-party declarations
against interest, statements regarding
state of mind or physical condition, and
past recollection recorded to name a few.2

It is now more important than ever to be
familiar with these exceptions and know
the full extent to which they will create
an exception to hearsay. Evidence obvi-
ously comes in all shapes and forms and
some hearsay issues will be more easily
overcome then others based on how
practical, or possible, it is to break down
the wall of hearsay.

Medical records: An example

Take medical records as an example.
Medical records may be the least affected
by Sanchez given the hearsay exceptions
available and the practicality of turning
hearsay evidence into actual admissible
evidence through witness testimony.
Medical records themselves would typi-
cally be subject to a business record
exception allowing portions of the record
to be admissible. Statements made by the
patient contained within the records can
commonly be admitted through a state of
mind or physical condition exception to
hearsay. But what about the physician
opinions and diagnoses contained within
the medical records? 

Prior to Sanchez, a proper expert
could review the records and form their
own opinion based on the diagnoses of
other physicians. Those medical records,
including the physicians’ opinions con-
tained within them, would then be
admissible in order to show the basis for
that expert’s opinion. Not anymore. Now,
if an attorney is interested in admitting a
medical record which includes a physi-
cian’s opinion, that attorney will be
required to depose that physician so as to
make the opinion no longer hearsay. In
some cases this may have occurred any-
way, in others, this may be an incredible
burden to overcome. At least when it
comes to medical records, the physician
is identified and it is at least feasible to
find and depose them. Just hope they are
still in the area. 

Police reports

When it comes to police reports, the
Sanchez burden can become almost
impossible. With police reports, it usually
comes down to one issue: witness state-
ments. If the witness can be tracked
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Cal. Evidence Code § 801(b) provides
that an expert may provide an opinion
“based on matter (including his special
knowledge, skill, experience, training and
education) perceived by or personally
known to the witness or made known to
him at or before the hearing, whether or
not admissible, that is of a type that reasonably
may be relied upon by an expert in forming an
opinion upon which the subject to which his
testimony relates, unless an expert is pre-
cluded by law in from using such matter
as a basis for his opinion.” (italics added). 

Similarly, Cal. Evidence Code § 802
allows an expert to “state on direct exam-
ination the reasons for his opinion and
the matter (including, in the case of an
expert, his special knowledge, skill, expe-
rience, training and education) upon
which it is based, unless he is precluded
by law from using such reasons or matter
as a basis for his opinion.” Based on this
codification, the ability of an expert to
testify regarding case-specific facts had
evolved. Under this precept, reliability of
the information used by experts in form-
ing their opinion is the key inquiry as to
whether the expert testimony can be
admitted. Additionally, the expert would
be entitled to explain to the jury the mat-
ter upon which he relied, thus making
otherwise inadmissible case-specific
hearsay evidence admissible as the basis
for the expert’s opinion, while remaining
inadmissible to prove the truth of the
matter asserted. 

This is the paradigm that existed for
two decades. As long as the evidence was
reasonably reliable, ordinarily inadmissi-
ble case-specific hearsay evidence could
be admitted as the basis for an expert’s
opinion, assuming the expert relied on
said evidence, regardless of whether the
evidence was hearsay because it was not
going to prove the truth of the matter
asserted, it was merely going to show the
basis for the expert opinion. Since the
evidence is not going to prove the truth
of the matter asserted, it is by definition
not hearsay. In drafting the Code of
Evidence, the California Legislature was
obviously mindful of the practical appli-
cations of these rules. To disallow experts
from explaining the basis for their opinions

based on hearsay, despite the hearsay
documents being reasonably reliable, 
creates an untenable court system and a
near impossible burden in obtaining
admissible evidence. 

The above described rule regarding
an expert’s ability to rely on and recite
case-specific hearsay evidence was not
simply allowed with free reign. As exem-
plified by the Supreme Court in People v.
Coleman, (1985) 38 Cal.3d 69, the Court
must still use its discretion in deciding
what information is admissible based 
on weighing its probative value versus
the potential prejudicial effect. (Cal.
Evidence Code § 352.) In Coleman, the
Supreme Court ruled that allowing the
prosecution’s expert to recite hearsay let-
ters of the Defendant’s deceased wife
constituted reversible error in that, pur-
suant to Cal. Evidence Code § 352 the
highly prejudicial effect of the letters far
outweighed any probative value. The 
letters should therefore not have been
allowed to be admitted as the basis for
the prosecution expert’s opinion. 

The Supreme Court subsequently
created a two-step approach to balancing
an expert’s need to consider extrajudicial
matters, and a jury’s need for informa-
tion sufficient to evaluate an expert opin-
ion, so as not to conflict with the interest
in avoiding substantive use of unreliable
hearsay. The Court in People v. Montiel,
(1993) 5 Cal.4th 877 ruled that “most
often, hearsay problems will be cured by
an instruction that matters admitted
through an expert go only to the basis of
his opinion and should not be considered
for their truth.” Furthermore, “some-
times a limiting instruction will not be
enough. In such cases, Cal. Evidence
Code § 352 authorizes the court to
exclude from an expert’s testimony any
hearsay matter whose irrelevance, unreli-
ability, or potential for prejudice out-
weighs its proper probative value.” (Id. at
919.) Simply put, the Montiel Court kept
in effect the idea that experts may rely
on, and relate to the jury, case-specific
hearsay evidence as long as there is a
limiting instruction to the jury that said
evidence is not going to prove the truth
of the matter asserted but instead is

going only to show the basis for the
expert opinion. The Montiel Court also
specifically notes the need for courts to
use the discretion afforded them by Cal.
Evidence Code § 352 so as not to allow
unreliable or prejudicial hearsay evidence
to be admitted under the guise of the
basis for an expert opinion. 

It is the standard created by the
Montiel Court which has governed litiga-
tors’ ability to admit case-specific hearsay
evidence since 1993. Under this standard
the admissibility of case-specific fact
hearsay simply turned on whether a jury
could properly follow the court’s limiting
instruction regarding the nature of the
hearsay evidence. If the limiting instruc-
tion is not sufficient, the Court has dis-
cretion to exclude the evidence under
Cal. Evidence Code § 352. The evidence
was not considered to be hearsay because
it did not go to prove the truth of the
matter, it only served as the basis for the
expert’s opinion. The Montiel Court kept
in effect the practical nature of allowing
an expert to rely on and relate to the jury
case-specific hearsay evidence as long as
the evidence was reliable and not overly
prejudicial. For over 20 more years,
California litigators used experts to
admit case-specific hearsay evidence as
the basis for their opinion. As long as the
evidence was reasonably reliable and not
overly prejudicial, a limiting instruction
was sufficient to allowing the evidence to
be admitted regardless of whether it con-
tained hearsay. This practical approach
allowed litigators to admit hearsay evi-
dence through their expert without hav-
ing to break down the walls of hearsay,
which in many cases would be impossi-
ble. In June 2016 the California Supreme
Court decided to destroy this practical
dynamic and ruled that whenever an
expert relates case-specific fact hearsay
they are in fact offering that hearsay 
content for its truth. 

The new bright line rule on
case-specific hearsay 

The Sanchez case deals with several
issues, including the Sixth Amendment
confrontation clause and what constitutes
“testimonial hearsay;” but the most
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BY NINA SHAPIRSHTEYN

The scenario plays out in this fash-
ion. You are in trial against a defendant
corporation. You have taken a dozen
Person Most Qualified (“PMQ”) deposi-
tions where the corporation designated
its in-house food packaging specialists,
mechanics, engineers, doctors, or quality
assurance managers. You have deposed
other professionals with specialized
knowledge who are not employees, but
are affiliated with the defendant compa-
ny. Absent some stroke of luck or your
superb cross-examination skills, the com-
pany employees and company-friendly
affiliates stuck to the talking points the
lawyers fed them and pushed the compa-
ny agenda. 

Then, usually after defense experts
perform poorly on the stand, defendant
calls the PMQs to testify to patch the
holes in the experts’ testimony.
Appropriate? Absolutely not. Yet, the
instinctive reaction for plaintiffs’ attor-
neys is not to object and for the court to
allow the testimony – after all, “Your
Honor, these are company employees
who worked on the product, managed
the assembly line, created the mixture in
the lab, and are called to show the back-
ground of what steps the company took
to comply with … Oh, and plaintiffs have
deposed all of them!”  Translation: under
the guise of employees, they are being
called to proffer expert opinions. Do not
allow this to happen.

Defense expert disclosure

Company employees cannot testify
about their expert opinions unless the

defense expert disclosure provided a dec-
laration disclosing the substance of the
employees’ anticipated testimony and the
expert was made available for deposition.

Check the defense expert disclosure.
This key document should be at your fin-
gertips every day in trial to hold defense
accountable to their promises made in
the expert declaration signed under
penalty of perjury. Defense expert disclo-
sure likely lists the company employees
as non-retained experts and the defense
will point to it and argue that that allows
them to question the employees about
their areas of expertise. Not so fast. 

Code of Civil Procedure section
2034.210 (b) requires an expert witness
declaration if a witness designated as an
expert is “a party or an employee of a
party” or has been retained by a party for
the purpose of forming and expressing
an opinion in anticipation of the litiga-
tion or in preparation for the trial.
Surprisingly, the underlined phrase is too
often overlooked by corporate defen-
dants who only provide declarations for
outside experts specifically hired by them
to form and express an opinion at trial.
Corporate employees are erroneously
treated and listed as “non-retained
experts,” for whom no expert declara-
tions are provided. 

Yet, the rule is simple: if the defen-
dant expects to offer its employees’ testi-
mony in the form of an expert opinion in
trial, defendant must provide an expert
witness declaration. The declaration must
contain, among other things, the general
substance of the testimony the expert is
expected to give. (Code Civ. Proc. §
2034.260). 

Absent the required declaration, the
party’s employees’ expert testimony must
be excluded. As long as the party object-
ing to the employee’s expert testimony
has timely complied with the expert dis-
closure rules, the trial court must exclude
the expert opinion of any witness offered
by the party who has unreasonably failed
to list that witness as an expert, submit
an expert witness declaration, or make
the witness available for a deposition.
(Code Civ. Proc. § 2034.300.) 

The fact that the employee was
deposed ad nauseam in his/her capacity as
a PMQ and was asked questions on the
same topic on which the defense now seeks
to admit his or her expert opinion is irrele-
vant in ruling on admissibility of an expert
opinion. No expert declaration of party or
party employee = no expert opinion. 

The only caveat to an automatic
exclusion of expert opinion under these
circumstances is if Defendant can some-
how show that the failure to comply with
expert disclosure requirements was not
“unreasonable.” This is a high burden to
meet, considering that Defendant’s
employees are under their control, such
that obtaining the required information
from them is not problematic. Moreover,
the act of defendants’ actively designat-
ing their employees as non-retained
experts signifies a calculated decision to
use them as experts in trial and any fail-
ure to properly do so can hardly be rea-
sonable. We have been successful in
excluding party employee expert opin-
ions at trial and are yet to see what
defense excuse for failing to provide an
expert declaration the courts would find
reasonable. 
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down, then there is no issue. But what
about when the witness is gone and can-
not be found? Prior to Sanchez, an acci-
dent reconstructionist could use witness
statements contained in the police
report as a basis for their opinion.
Therefore the witness statements could
become admissible, not to prove the
truth of the matter, but to show the basis
for the expert opinion. Again, that is no
longer the case. The reality of the mat-
ter is that litigators will have to invest
significantly more time and money in
order to find witnesses since their state-
ments will now be otherwise inadmissi-
ble. Of course it is always best practice
to have the witness testify in person, 
but that is not always possible. Prior to
Sanchez the jury was at least still able 
to hear the witness statement, even if
just through an expert. 

The impossible burden:
Prior similar occurrences

Where the Sanchez decision really
hurts civil Plaintiffs’ attorneys is in regard
to cases which involve, or necessitate, the
showing of prior similar occurrences.
While the above mentioned hypotheticals
will affect defense attorneys as well, those
same defense attorneys are ecstatic to see
the Sanchez decision as it nearly destroys
a Plaintiff ’s ability to show prior similar
occurrences. 

Prior similar occurrences can com-
monly be some of the most important
pieces of evidence a Plaintiff has in
showing liability. Whether it is a case
involving a dangerous animal who has
a history of attacks, an employment
discrimination case in which other
employees were discriminated against
as well, or a case involving a dangerous
condition of property in which there
have been other incidents, showing the
existence of, and defendant’s knowl-
edge of, prior similar incidents can
often be the nail in the coffin, so to
speak. If you have the evidence, it
destroys a defendant’s ability to say
“well, it never happened before.” In
some cases, such as imposing liability
onto a business for failure to prevent
third party conduct, prior similar 

incidents are essentially an element of
duty. Without being able to show prior
incidents, a duty won’t even exist. So
where does that leave Plaintiffs’ attor-
neys in the wake of Sanchez? 

Statements contained in police
reports, incident reports, or basically
any written report will be considered
hearsay even if portions of the report
are admissible through a business
records exception. Obtaining the
reports themselves can be a challenge
all in itself. Assuming you are able to
obtain the reports, they can commonly
be redacted so that the names of the
complainants or witnesses are not
obtainable. In context of an employ-
ment case, there may be several reports
in which past or present employees
reported misconduct. In a dangerous
condition of property case, there may
be several reports, police or otherwise,
in which other individuals reported the
exact same dangerous condition which
is at issue in your case. So assuming you
have the reports, what do you do with
them now?

Prior to Sanchez, a proper expert
could review the reports and base their
opinions on the hearsay contained with-
in them. A proper limiting instruction
could be given and the jury would be
able to evaluate the evidence. Now,
Plaintiffs’ attorneys will be forced to
depose each and every person who
made a statement contained in a report
in order to make the statement admissi-
ble. If the reports are redacted, you will
first have to obtain some sort of protec-
tive order just to identify who you need
to depose. The practical application of
this idea is outrageous. Just contemplat-
ing the investment required to hunt
down individuals who made statements
years in the past is daunting, if not
impossible. 

What do we do now?

The Supreme Court’s ruling in
Sanchez has changed decades of law in
that any case-specific facts relied on by
an expert are now ruled to go to the
truth of the matter asserted, making
them hearsay. In practical terms, this

means that all hearsay statements and
opinions must either be subject to a
hearsay exception, or admitted through
an appropriate witness. Hearsay state-
ments can no longer be admitted as the
basis for an expert opinion. 

As litigators, all we can do is move
forward using the laws that exist. As far
as this issue goes, that means making
sure you are aware of what evidence is
hearsay, how many levels of hearsay exist,
what portions of that evidence are subject
to hearsay exceptions, and what steps you
will need to take in order to overcome
the enormous burden imposed by
Sanchez. It also means that these issues
will need to be addressed on the front
end of case analysis since obtaining
admissible evidence will take additional
time and investment. There will be sig-
nificant hurdles to overcome in obtaining
evidence necessary to prosecute cases
and no longer will we be able to fall back
on having hearsay evidence admitted for
the purpose of explaining the basis of
expert opinion. 

Andrew Johnson is 
a senior associate with
Bennett Johnson LLP
in their Oakland office,
representing clients in a
wide range of personal
injury matters. He 
received his J.D. from 
the University of San

Francisco where he graduated cum laude in
2011. During his time at USF, Andrew
worked as an extern for Judge Richard
Kramer in the complex litigation department
of San Francisco Superior Court. While at
USF, Andrew also received CALI awards for
achievements in Legal Writing and Research
and Constitutional Law.

Endnotes
1 People v. Bell, (2007) 40 Cal.4th 582; People v. Montiel,
(1993) 5 Cal.4th 877; People v. Ainsworth, (1988) 45 Cal.3d
984; People v. Milner, (1988) 45 Cal.3d 227; People v.
Coleman, (1985) 38 Cal.3d 69; People v. Gardeley, (1996) 
14 Cal.4th 605; all specifically disapproved of. 
2 Cal. Evidence Code § 1270-1272; § 1220-1227; § 1235,
§ 1236; § 1241, § 1230, § 1250, § 1237. 
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Precluding the corporate
defendant’s in-house specialists
from testifying as experts
Under the guise of employees, they will be called
to proffer expert opinions
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offer expert opinions. (See Ochoa v.
Dorado (2014) 228 Cal.App.4th 120.)
This means that if the expert became
familiar with the facts of the lawsuit for
the purpose of forming and expressing
an opinion in anticipation of litigation or
in preparation for trial, he is acting as a
retained expert and such opinions are
inadmissible absent a declaration. Any
opinion testimony formed in preparation
for litigation exceeds the proper scope of
the third party witnesses’ expert testimo-
ny as non-retained experts and is inad-
missible. 

Keep in mind that the witness’s
opinions based on facts acquired inde-
pendently of the litigation are still
admissible without an expert declara-
tion. (Ochoa, supra, 228 Cal.App.4th 120,
140.) 

Discovery Code limits when a
party may call as a witness at
trial an expert not previously
designated

Code of Civil Procedure Section
2034.310 lays out when a party may call
unlisted experts: (a) if the expert has
been designated by another party and
has thereafter been deposed under
Section 2034.410 (procedural require-
ments for expert depositions), or (b) the
expert is called as a witness to impeach
the testimony of another party’s expert.
The impeachment testimony may
include the falsity or nonexistence of
any fact used as the foundation for any
opinion by another party’s expert wit-
ness, but it may not contradict that
opinion. 

The court may exclude the testimony
of unlisted experts when their testimony
is offered as contrary opinion and not for
the purpose of contradicting a founda-
tional fact. (Howard Contracting, Inc. v.
G.A. MacDonald Constr. Co. (1998) 71
Cal.App.4th 38, 52-54).

Conclusion

Do not allow defense non-retained
experts or employees to contradict your
expert’s opinion – remind the court that
their impeachment testimony must be
limited to the foundational facts. 

Finally, do not wait for the defense
witnesses to take the stand before asking
the court to preclude expert opinion tes-
timony. The court will not appreciate you
rushing a major decision to exclude
expert opinion for the minutes before
the jury walks in. Keep your eyes peeled
for an army of defendant’s employees in
the “non-retained experts” section – it is
a red flag for the backdoor expert opin-
ion testimony. File a motion in limine cit-
ing your compliance with the expert dis-
closure requirements and defendant’s
failure to comply with the same for their
employees or associated witnesses who
have been transformed into retained
experts. 

Nina Shapirshteyn of
the Alexander Law Group
(San Francisco, San Jose)
was selected as a Trial
Lawyer of the Year by the
San Francisco Trial
Lawyers Association for her
work as lead counsel in the
Kuhlmann v. Ethicon-Endo
Surgery, LLC, Johnson & Johnson Health
Care Services, et al. in which a jury awarded
$79.8 million. She was honored as a
Northern California Super Lawyers Rising
Star, in 2013 and 2014. In 2015 and 2016
she was selected as a Northern California
Super Lawyer. Ms. Shapirshteyn is admitted 
to practice in California and New York.
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Did defense transform their
“non-retained expert” into a
retained expert? 

Depending on the size and nature of
the work of the corporate defendant,
some of the work on the defective prod-
uct is done by third party companies and
professionals. They are also sometimes
designated as “non-retained experts.” 
Do not take this designation at face value.
It is possible that they have been trans-
formed into retained experts, must be
treated as such, and their expert opinion
must be at least limited, if not excluded.

Most of the time, although not par-
ties to the lawsuit, these witnesses are
loyal to the Defendant corporation and
are sympathetic to their cause. Defense
attorneys had met with these “third-party
witnesses” before their depositions and
prepared them extensively, including
sharing with them information about the
case and documents they had not seen
before litigation. What this also means is
that these witnesses were likely given
information during litigation that trans-
formed them from non-retained to
retained experts – the distinction that
might just get their testimony excluded. 

The distinction between retained
and non-retained experts lies in the man-
ner in which such experts learn of the

facts of the case. A retained expert is one
“retained by a party for the purpose of
forming an opinion in anticipation of the
litigation or in preparation for the trial
of the action,” while a non-retained
expert learns of the facts and forms an
opinion through a non-litigation rela-
tionship. (Schreiber v. Estate of Kiser (1999)
22 Cal.4th 31, 34-35.) A non-retained
expert is not given information by the
employing party, but acquires it from
personal observation, through his or her
natural course of employment. 

A familiar example of a non-retained
expert is the treating physician. A treat-
ing physician forms his or her opinion
based upon the party’s medical history,
examination, etc. A treating physician is
not hired to testify regarding the party’s
injuries, but to simply evaluate and/or
treat. In this context, a treating physician
is a non-retained expert. 

But a treating physician is trans-
formed to a retained expert if the physi-
cian is enlisted by the party’s attorney to
examine other documents and deposition
testimony to form opinions outside the
realm of a treating physician, such as if
he or she is asked to comment on the
other party’s expert opinion. Once that
happens, the attorney must list that
physician as a retained expert or limit

the scope of the testimony. (See Dozier v.
Shapiro (2011) 199 Cal.App.4th 1509,
1521.) In Dozier, plaintiff ’s counsel trans-
formed a treating physician into a
retained expert by giving him additional
information and asking him to testify at
trial to opinions formed on the basis of
that additional information. The court
did not allow such testimony because
plaintiff failed to designate the physician
as a retained expert and disclose the sub-
stance of his anticipated testimony. 

On the other hand, in Ochoa v.
Dorado, trial court erroneously precluded
plaintiff ’s treating physicians from testi-
fying on the reasonable value of their
services provided to plaintiffs despite
finding that the doctor acted as a treat-
ing physician at all times and never
acted as an expert retained for purposes
of litigation. (See Ochoa v. Dorado (2014)
228 Cal.App.4th 120, 140-141.) The
Court of Appeal reversed, concluding
that plaintiffs were entitled to present
testimony by any non-retained treating
physician on the reasonable value of
medical services that he or she provided
or became familiar with as a treating
physician, as long as such testimony is
based on facts acquired in the physician-
patient relationship or otherwise
acquired independently of litigation or
in preparation for trial. (Ibid.)

Ask yourself: How and when did the
witness obtain her knowledge about the
facts she intends to opine? Would she
have these same facts but for the lawsuit?
If the answer to the last question is “no,”
you likely have an expert that was trans-
formed into a retained expert.

If transformed into a “retained
expert,” testimony must be
excluded 

Often, defendants will simply list
every witness who is not a professional
expert witness as a non-retained expert.
They then try to get that witness to testify
about newly learned information in liti-
gation, having never provided an expert
declaration.

Once the witness is transformed into
a “retained expert,” an expert witness
declaration is required for that witness to

Precluding Testimony, continued from Previous Page

SHERIFF’S SALE

SELL HOUSE
GET PAID
SELL HOUSE
GET PAID

DAVID J. COOK, PRINCIPAL ATTORNEY
www.cookcollectionattorneys.com
Cook@sellhousegetpaid.com

(877) 989 4730

Cook Collection
Attorneys, PLC

Collecting
judgments

for California
plaintiff attorneys

since 1974.

Shapirshteyn



plaintiffmagazine.com | April 2017 | Plaintiff 39

Amendment right,” Bohbot said. “We all
have a right to speak; you don’t have to lis-
ten. It was stuck in my heart: We don’t have
the right to stop people from speaking. …
Ever since that day, I decided I was going
to be a civil rights lawyer or do something
to protect people’s rights. From there, 
I knew my path and started taking the
appropriate courses to get to law school.”

Life is better at a small firm

Bohbot earned a bachelor’s degree
from UC Santa Barbara and went on to
attend UC Hastings College of the Law.
There, she came to the realization that
civil rights law was going to be her career
objective and aiming for a job at a large
firm was not going to suit her.

“I knew I couldn’t do it; I don’t take
orders very well, and I don’t like being
told what to do too much,” she said. “I
didn’t want to do contract work, didn’t
want to do insurance work, none of that
interested me. I wanted to be in trial and
defend the rights of individuals in whatev-
er capacity that might be.”

Bohbot started at a boutique firm, a
two-attorney practice that did employ-
ment law and immigration. She initially
arrived as a paralegal, just after graduat-
ing from law school and before passing
the bar. After she was admitted to the bar,
the firm offered her a full-time position,
she said. “So I was their first associate,”
Bohbot recalled. “It paid a pittance. I
worked there a couple of years, and then
Elizabeth arrived.”

Riles, who earned a bachelor’s 
degree in human biology from Stanford
University before attending Boalt Hall
School of Law at UC Berkeley, took a 
different career route in the beginning.
During her second year of law school, she
followed a typical path of interviewing
with big firms and landed a summer asso-
ciate job at a general litigation firm in San
Francisco. She continued with that firm
right out of law school then landed at
Brobeck, Phleger & Harrison, LLP in the
insurance coverage department. 

“I worked for Brobeck for almost 
two years, but I did not really enjoy that
work,” Riles said. “You’re supposed to, 
as an attorney, diligently represent your
client, and I found it very difficult to have

a lot of feeling and care for these billion-
dollar companies I was representing. Also,
the lifestyle at the firm was not one I felt I
wanted to have. The money was good, but
if you never have the time to spend it or
enjoy it, I don’t understand the point.” 

Chance meeting, binding 
partnership

After about two years, Riles decided
she needed to leave Brobeck, and she
took a large pay cut to go work for
Kerosky & Bradley, LLP, and that’s where
she met Bohbot. 

“The pay cut was tough, but I felt so
much happier about what I was doing,”
Riles said. “I remember when I was work-
ing at Brobeck, I would have dreams that
it was Saturday, and I would wake up so
happy. Then I realized it was not, and I
just didn’t want to get out of bed. I haven’t
had that dream since I left.”

About a year later, the partners at that
firm decided to part ways, leaving Bohbot
and Riles at a crossroads. Bohbot had just
turned 30, bought a house and was preg-
nant with her first child when she got word
of the split. Suddenly, she and Riles both
were out of work with important decisions
ahead of them. 

“For me, I knew I couldn’t start over,”
Bohbot said. “So I decided I’m going to
start my own firm. This wasn’t exactly how
I wanted to do it; I thought maybe I
would become a partner at a smaller firm
first. It was much sooner than I anticipat-
ed, but I said I’m just going to do it, and
if worse comes to worse, I’ll go find a job.
Elizabeth, on the other hand, said ‘you’re
absolutely crazy.’”

They opened the firm in January
2003, in the beginning sharing the space
with their old bosses, who weren’t able to
get out of their lease. They took some
cases, worked things out and were able to
settle a big case not too long after they
opened, Bohbot recalled, allowing them
to go out and find their own office.
They’ve been together ever since.

At first, it was absolutely terrifying to
be running their own firm, Bohbot said.
But there was an element of excitement
and adventure, despite the financial strug-
gles. One thing that was not problematic
was the landscape of the partnership.

“I think we were very much at peace with
the fact that we knew we were doing the
right thing and doing it with the right per-
son,” Bohbot said. “It helped tremendously
that we were equals, both in how long we’d
been out of law school, how long we’d been
practicing. We knew going in there wasn’t
one with an advantage over the other. That
also helped facilitate our thought process,
where we knew from the beginning money
was not a priority – doing what we love to
do was a priority, and enjoying our lives
and our families. It was the right decision
at the time, and we kind of just knew it.”

Work and play

During their leisure time, both women
enjoy traveling, staying fit and spending
time with their families. Riles has been mar-
ried for 10 years and has two children, ages
7 and 4. Bohbot is going on 23 years of
marriage and also has two kids, both 14.
The pair also give back to the legal profes-
sion, each in her own way. Riles volunteers
with the California Employment Lawyers
Association and has served as a mediator
and board member for the SEEDS
Community Resolution Center in Berkeley
since 2009. Bohbot is the president-elect of
the San Francisco Trial Lawyers Association,
where she has been a board member since
2011 and does a lot of volunteer work.

In the area of advising today’s young
and aspiring attorneys, here’s what the
two had to say:

“I would tell them to really listen to
themselves,” Riles said. “Take a deep
breath, focus, listen to those inner voices
talking to you, whether they’re talking to
you about asking a question at deposition
or talking to you about whether or not
you should take this case or you need a
break and you need to take a vacation.”

Bohbot agreed and added this:
“Practice what you love. Don’t get into this
if you’re not going to do what you love
because it’s hard work. And always
remember we are all here to help each
other out. Reach out to lawyers who have
been around awhile, and don’t be afraid
to ask questions.”

Stephen Ellison is a freelance writer 
based in San Jose. Contact him at
ssjellison@aol.com.
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BY STEPHEN ELLISON

It’s hard to say where Karine Bohbot
and Elizabeth Riles would be today if they
hadn’t found each other and formed one
of the more formidable employment law
firms in Northern California. 

What’s easy to see is that the princi-
pals of Bohbot & Riles PC, based in
Oakland, undoubtedly would have been
just as successful as individual lawyers as
they have been as a team. But something
about the partnership makes so much
more sense.

Bohbot is a shrewd trial lawyer, always
ready to protect people stuck in a situation
where they are unable to stand up for them-
selves. She holds back very little at trial but
always remains in control. Riles does much
of the behind-the-scenes work, helping put
the pieces of a case together and establish-
ing a connection with clients. The two came
from very different backgrounds but discov-
ered quickly that they had very similar
visions when it came to the law.

“For me, I always had this need to try
to stand up and defend those who are in
situations where they can’t defend them-
selves, and for whatever reason, it got into
the employment arena, beyond the basic
civil rights stuff,” Bohbot said. “I think
because we just got this general feel that
we could help them. I’ve always said I
would much rather work at Starbucks than
deal with this stuff – with employers dis-
criminating and retaliating against their
workers and taking advantage of those
who don’t know any better. … Of course,
we all know I’ll never get (to Starbucks)
because these companies are always going
to be around.”

It started with a summer job

Riles got a taste of employment law
before she even made it to law school,
working summers at a Berkeley firm as a
teenager. The firm specialized in employ-
ment discrimination.

“I don’t think I ever understood or
would have understood how intense or

emotional losing a job was until I worked
there,” Riles explained. “I talked with
people on the phone every day who felt
like they had given their life and all their
time and energy to a job and had it
snatched away because of their gender or
race or some other thing they couldn’t
change about themselves. … That’s what
made me interested in that work. And I
also was able to see that lawyers could do
that sort of work and make a good living
at it and support their families.”

With their combined experience and
skills, Bohbot and Riles quickly estab-
lished themselves in the employment
arena, making companies pay for unlawful
practices in the workplace. The firm
recently obtained a number of six- and
seven-figure verdicts for victims of dis-
crimination, retaliation, harassment, lost
wages and hostile work environments. 
In one case, Bohbot & Riles represented a
female truck driver who was sexually
harassed by her trainer. The company,
CRST Van Expedited, failed to address
the worker’s complaints, and the firm got
a jury verdict of $1.3 million, including
punitive damages. 

In another case, the firm represented
a pair of Woodfin Suites employees who
were subjected to disability discrimination
and retaliation by a new supervisor, who
had taken quick and unreasonable steps to
terminate the workers with 12 and 14
years, respectively, with the company.
Bohbot & Riles obtained a $1.2 million
jury verdict on behalf of its clients. 

Finally, the firm recently represented the
founder and former CEO of a Bay Area
charter school. The client discovered the
school’s board of directors was engaging
in illegal activities, and when she com-
plained, she was ultimately terminated.
After a more than two-month trial,
Bohbot & Riles got a jury verdict of
$545,000 plus a confidential settlement of
punitive damages after the jury found the
board and its president acted with malice
when firing the woman. 

Riles and Bohbot have received a 
number of accolades for their work over 
the years. Both were honored with the
Commendation for Trial Advocacy from the
City of Lancaster in the CRST International
case in 2011, and both were named finalists
for Consumer Attorneys of California Street
Fighter of the Year award in 2012.

Different paths

Born in Berkeley and raised in Oakland,
Riles said for as long as she can remember,
she had wanted to become a lawyer. As many
children do, the young Riles had a list of sev-
eral professions she aspired to, and lawyer
was always near the top of that list.

“My mom was a teacher, and I would
stay up late and grade papers with her so
I could watch ‘LA Law’ when I was a kid,”
Riles said. “My mom always made me go
to summer school, which I hated. So when
I was 15, I begged her not to make me go
to summer school, and she said I had to
get a job. So I did; I got a job at a law
firm in Berkeley … and basically worked
there every summer through my first sum-
mer after law school.” 

Bohbot, a native of Paris, France,
moved to the United States when she was
10. When she was still young and learning
the language and the culture, she remem-
bers watching the Ku Klux Klan march
through her Jewish neighborhood, and
there being a protest on whether or not 
it should be considered free speech. 
“For me, being a Jew and having family
die in the Holocaust, I still somehow
found inside of myself that this is a First

Profile: Karine Bohbot and Elizabeth Riles
It’s all about symmetry for this pair of employment
lawyers at the top of their game

Elizabeth Riles and Karine Bohbot
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explains, “I call it the ‘oil change’ princi-
ple – even though you can do something
yourself for cheaper, it’s a royal pain.
And it’s much easier to have a pro do it.”
For many attorneys, this is reason enough
to ask for an investigator’s help. 

Second, private investigators can act
as independent witnesses. Even if you or
your staff are able to go collect the miss-
ing evidence, a private investigator will
give far more credible testimony as to
foundation. Having an attorney or firm
member testify about the chain of cus-
tody or otherwise laying foundation will
not go over well with a jury compared to
having a more independent third party
do it. 

“Attorneys need to avoid situations
where they turn themselves into witness-
es. If the attorney goes to interview a wit-
ness, and the witness ‘goes south’ on the
stand, then who are they going to bring
in to impeach? Not the attorney! You
need an investigator to impeach,” Tony
cautioned.

Of course, a private investigator may
still be cross-examined about her meth-
ods if it appears that she used undue
influence, promised a gift, or other unsa-
vory means to obtain evidence. But if the
investigator is good, she will come off as
an honest and credible witness, and will
get the facts into evidence.

Charm and disarm ’em

Investigators possess a variety of
skills, knowledge, and tools that may
give them an advantage over the aver-
age attorney. For instance, an experi-
enced private investigator will know
exactly the right questions to ask of
witnesses, will know the right factual
issues at stake to identify new defen-
dants, and will have databases and
other resources that accelerate the
search for information. Investigators
also tend to have the social skills to
charm and disarm potential witnesses.
A good private investigator can make
a friendly impression on wary witness-
es from all social strata. Similarly, in
scenarios where language or cultural
differences make it difficult to commu-
nicate with the witness, a private

investigator may rely on personal
experience, his colleagues, or inter-
preters to bridge the gap. 

“I think about the approach,”
explains Tony, “Before heading out to
meet the witness, I think about what
impression I’ll make. I want to be disarm-
ing, so I take into account who the wit-
ness is, and their background, their sta-
tion in life. I want to have a friendly
demeanor, so I choose my shoes, attire,
and approach accordingly.” 

Mike explains a different approach:
“I never try to dress to fit in. You run
the risk of looking ridiculous if you’re
wearing something you’re not used to.
I think it’s best to just go, err on the
side of being overdressed (a tie and
coat or something). . .You’re showing
up and telling them you need this info,
for a proceeding, and you need credi-
bility since they don’t know who you
are.”

The investigator is your
“agent,” and all ethical
rules apply

Principal-agent principles apply to
the attorney-investigator relationship.
Generally, an attorney who directs a
private investigator is the principal,
and the investigator is the agent. (Noble
v. Sears, Roebuck & Co. (1973) 33
Cal.App.3d 654, p. 663 [holding that
attorneys may be liable for the conduct
of a retained private investigator].)
California Rules of Professional
Conduct rule 3-110 states that attor-
neys have a duty to supervise work per-
formed by their non-attorney staff, and
this applies to private investigators
hired by the attorney. “Attorneys can-
not be held responsible for every detail
of office operations,” but courts require
a reasonable level of supervision over
employees and agents. (Palomo v. State
Bar (1984) 36 Cal.3d 785, p. 79; see
also Zamora v. Clayborn Contracting Grp.,
Inc., (2002) 28 Cal.4th 249, p. 259 [rul-
ing that supervising attorney is respon-
sible for assistant’s typo].) 

Along the same lines, an attorney’s
agents are bound by the same ethical
rules that bind the attorney. (See e.g.,

ABA Model Rules, Rule 8.4(a), DR 1-
102(A)(2) [attorneys may not “circum-
vent” ethical obligations by delegating
tasks to non-attorneys]; see also Rules of
Professional Conduct, Rule 2-100 [“a
member shall not communicate directly
or indirectly …with a party the member
knows to be represented by another
lawyer.” (emphasis added)].) 

For these reasons, attorneys who hire
private investigators to perform undercov-
er investigations need to be cautious. You
should be proactively supervising the
investigator’s activities with the goal of
preventing conduct that a court may con-
strue as an “objectionable or offensive”
invasion of privacy. Any such invasions
could result in evidence being excluded,
or a civil damages claim (or criminal
charges) against the investigator, you,
and your client.

Does attorney-client privilege
attach to investigators?

One issue to consider is whether
counsel will be able to discover the docu-
ments you share with your private investi-
gator (e.g., emails, reports, photographs,
and notes). Attorney-client privilege is
unlikely to attach. Under the California
Evidence Code, a “client” is someone
who “consults a lawyer for the purpose of
retaining the lawyer or securing legal
service or advice from him in his profes-
sional capacity.” (Cal. Evid. Code § 951.)
Because a private investigator is not a
client, you may have a hard time convinc-
ing a judge that this privilege attaches. 

What if your client hired an investi-
gator to act as their agent? Or what if an
insurance company claims that their
investigator’s report is protected by the
attorney-client privilege? For this type of
issue, consider the Supreme Court of
California’s holdings in People ex rel. Dept.
of Public Works v. Donovan (1962) 57
Cal.2d 346. In that case, the Court con-
sidered whether the attorney-client privi-
lege attached to the opinion and the
underlying report of an appraiser hired by
a party. The court ruled that the opin-
ions and the reports were fair game: 

Plaintiff further contends that in
the instant case there were privileged
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BY CLIFF SMOOT

When you need to develop the facts
of a case, enlisting the help of a private
investigator may be your best first
move. This article will acquaint you
with some of the best practices for
working with private investigators, and
share advice from real-world private
investigators. For the latter, I inter-
viewed two licensed Bay Area investiga-
tors who have a total of 60 years of pro-
fessional experience investigating civil
matters. Given the nature of their work,
they asked not to be identified in this
article. 

“Tony,” age 61, has worked as a solo
private investigator for 35 years, and
works for plaintiffs and defendants in
civil matters. 

“Mike,” age 63, has been a private
investigator for about 25 years; his firm
also works on behalf of both plaintiffs
and defendants. 

The basics

In civil matters, an investigator com-
pletes tasks such as:

Locating (“skip tracing”), interview-
ing, taking statements from, and evaluat-
ing witnesses;

Photographing, measuring, and
inspecting scenes;

Securing surveillance videos;
Surveilling parties and witnesses (aka

“sub rosa”);

Finding and capturing social media
and other online postings by parties and
witnesses;

Uncovering defendant’s assets;
Investigating parties’ and witnesses’

criminal history and civil cases (e.g.,
criminal record, child support, civil
suits);

“Problem serves,” i.e., where the 
person to be served is actively avoiding
service;

Conducting public records searches;
and

Locating vehicles and other material
evidence.

In California, private investigators
must be licensed. (See Cal. Bus. and Prof.
Code §§ 7512-7573; Cal. Code Reg. Title
16 Div. 7.) The process for licensing pri-
vate investigators is controlled by the
California Department of Consumer
Affairs’ Bureau of Security and
Investigative Services. Licensed private
investigators must be over age eighteen,
undergo criminal background checks,
have a certain amount of education or
past professional experience (e.g., three
years of compensated experience in
investigative work), and pass a two-hour
multiple-choice examination. (“Private
Investigator Fact Sheet,” California
Department of Consumer Affairs’ Bureau
of Security and Investigative Services, at
<http://www.bsis.ca.gov/forms_pubs/
pi_fact.shtml> [as of Mar. 14, 2017].)
Attorneys that hire an unlicensed 

investigator could face criminal penalties,
including a hefty fine or imprisonment.
(Cal. Bus. & Prof. Code § 7523(b).) 

Private investigators may not use lies
or tricks, even if such conduct amounts to
less than criminal conduct. Under the
Private Investigators’ Act (PIA), licenses
may be denied or revoked if the investiga-
tor has been convicted of a crime or com-
mitted “any act of dishonesty, fraud or
deceit with the intent to substantially ben-
efit himself or herself, or injure another.”
(Cal. Bus. and Prof. Code § 7561.1; see
also Wayne v. Bureau of Private Investigators
& Adjusters (1962) 201 Cal.App.2d 427, p.
437 [holding that a private investigator
may not deliberately mislead].) 

Additionally, the court may exclude
any evidence gathered by an investigator
by dishonest or fraudulent means. (See
e.g., Redner v. Workmen’s Compensation
Appeals Board (1971) 5 Cal.3d 83, p. 94
[excluding film procured by private
investigator’s “deceitful inducement”].)
There is at least one exception to this
rule: investigators working on behalf of
insurance companies may conduct “pre-
text interviews…where there is reason-
able basis for suspecting criminal activity,
fraud, material representation or materi-
al nondisclosure in connection with a
claim.” (Cal. Ins. Code § 791.03.)

Why hire an investigator?

Why hire a private investigator?
For one, consider scalability. As Tony

Trial Practice and Procedure

Sub rosa on your side:
Working with
private investigators
Eventually, we all end up with “another great case
ruined by the facts.” Better to learn that early 
on and stop the bleeding….
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case has to be legit. Third, the attorney
has to pay on-time.” 

Communicate with your
investigator about scope
and budget

“My biggest piece of advice is for
people to develop rapport with an
investigator, get to know them, let
them get to know you, and let them
know how you’d like to proceed,” says
Tony. In this regard, you should memo-
rialize in detailed writing the scope,
objective, and parameters of the inves-
tigator’s assignment, including the tac-
tics by which the investigator will carry
out the assignment. Mike has wise
advice: “Make it clear whether you want
an informal interview and report, a
taped statement, or a written state-
ment. Be sure to tell them if all you
really want is a statement and a report,
affirmatively add not to tape it.
Discovery laws mean that if you tape
something, that almost always becomes
discoverable.”

In addition, you and the investigator
should create and memorialize a budget.
Tell the investigator whether the case
deserves a few hours, or if it is a “no
stone left unturned” kind of case. “The
sky is the limit,” explains Tony, “I could
spend the rest of my career on any one of
my cases, knocking on doors and making
calls.” 

Attorneys should check in at vari-
ous stages of the investigation to dis-
cuss what leads remain and how many
hours the investigator has spent to
date. “We establish ‘milestones,’ where
we check in at an agreed-upon dollar
interval. At the check-in, the client can
authorize more work, or pull the plug,”
says Mike. Later, review the investiga-
tor’s invoices to make sure it all makes
sense. “My goal is to be trustworthy,
efficient, and reputable,” says Tony,
“and I want attorneys to see that in my
billing hours.”

Once the investigator begins work
on the case, you and the investigator
should be in regular communication
about the investigator’s progress and

results. “If you’re not hearing updates
from an investigator about a plan or
ideas, then that’s probably an investi-
gator who needs more supervision,”
says Mike. You may want to fix an
update schedule, with the additional
understanding that the investigator
will contact the attorney if any signifi-
cant developments occur (e.g., major
changes to the budget, schedule, or
case theory). 

Set up your investigator for
success

If you’re hiring an investigator, look
for efficiency. Before dispatching the
investigator into the field, consider
whether you have enough information,
or if you can make the investigator’s job
easier. This will save time and money for
you and your client. Consider if you
need to send the investigator in to pre-
serve evidence that is likely to disappear,
or if you will be better off waiting for
reports and other vital information to
arrive before dispatching your investiga-
tor. You may consider asking your client
to collect information and make calls in
order to “open doors” for your investi-
gator.

Give your investigator all the back-
ground facts, and share your case theo-
ries with your investigator. Mike recom-
mends that you give “more background
than they need.” From the start, this
information will allow the investigator to
suggest more avenues of investigation.
Later, if the investigator finds a knowl-
edgeable witness, the investigator will
need full background so as not to miss
opportunities. Having the complete
background and case theory will help 
the investigator “get the most out 
of witnesses.” 

Along the same lines, do not give
your investigator unreliable information.
Tony recounted a story in which an attor-
ney dispatched him to an address in Los
Angeles to interview a witness named
Mike Smith. Tony arrived at the witness’s
door, only to find out it was the wrong
Mike Smith. It turned out that the attor-
ney had used Google to “find” the
address. Tony recalls, “This was a huge

waste of money. When the attorney’s
intent was to save himself a few bucks, he
ended up with a $300 invoice for a ‘blank
run’ to Clayton.”

Temper your expectations

Do not expect the impossible. Your
investigator will be one of the first peo-
ple to give you feedback on whether your
case is viable, and can give you a valuable
reality check on your case theory. Give
some consideration to your investigator’s
opinion.

Not all cases are winners. “None of
the attorneys want to be associated with
ridiculous cases,” says Mike, “You go
before the same judges and opposing
attorneys every time, and you don’t want
to bring in crazy cases.” 

Tony recounts a trip-and-fall investi-
gation in which he discovered that the
object that caused the plaintiff ’s injuries
“had nothing to do with the defendant.”
Tony relayed this information to the
directing attorney, but the attorney insist-
ed that Tony try to find a way to connect
the defendant to the trip-and-fall inci-
dent. “He wouldn’t take ‘no’ for an
answer,” recalls Tony, “until he finally 
got defensed!” 

Since then, Tony has learned to rec-
ognize when an attorney is ignoring
warning signs. Although some plaintiffs’
stories seem compelling, “you’re still
penned in by the facts,” counsels Tony. 
“I admire the attorneys who know when
to call it a day, and just tell me, ‘well,
another great case ruined by the facts.’”

Clifton Smoot is an
attorney on the Leary Trial
Team at The Veen Firm,
PC, San Francisco. He is 
a graudate of The Johns
Hopkins University and 
UC Hastings College 
of the Law, where he
received recognition for his

“Outstanding Pro Bono Service” and was
awarded the Pfaff Trial Lawyer Scholarship.
A member of the Bar since 2015, he is now a
coach for the UC Hastings Trial Team.  
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communications, attorney to expert
and expert to attorney, which with
other material formed the basis upon
which the expert’s opinions were
based. Therefore, it is argued, if the
expert is now required to reveal these
opinions he necessarily would also
reveal at the same time the privileged
communications. But the attorney-
client privilege is not intended to
encompass matters so remote and far
removed from the actual communica-
tion entitled to protection. Similar
arguments could be made in almost
any situation where a party employs an
expert to investigate and express an
opinion on matters specified by the
attorney. To thus expand the area of
protected material would be directly
contrary to the well established policy
in favor of strict construction of the
privilege in the interest of bringing to
light relevant facts.

(Id. at p. 356 [citing Greyhound Corp. v.
Sup. Ct. (1961) 56 Cal.2d 355, p. 397].)

Does attorney work product
doctrine apply to an 
investigator’s work?

Another important issue is whether
your investigator’s work will be protect-
ed by the attorney work product doc-
trine. Generally, California’s attorney
work product doctrine creates an
absolute privilege for any “writing that
reflects an attorney’s impressions, con-
clusions, opinions, or legal research or
theories.” (Cal. Code Civ. Pro. §
2018.030(a).) All other types of attorney
work product receive a qualified privi-
lege, and are not discoverable “unless
the court determines that denial of dis-
covery will unfairly prejudice the party
seeking discovery in preparing that
party’s claim or defense or will result in
an injustice.” (Cal. Code Civ. Pro. §
2018.030(b).) This is a perennial ques-
tion in cases where an investigator,
working closely with an attorney, identi-
fies witnesses, conducts witness inter-
views, and records witness statements. 

The Supreme Court of California
squarely addressed this issue in Coito v.
Superior Court (2012) 54 Cal.4th 480.

Where an attorney conducts and records
an interview of a witness, that recording
is protected by qualified work product. If
the witness’s statements are “inextricably
intertwined” with the attorney’s impres-
sions, then the recording may be grant-
ed absolute protection. (Id. at p. 495.)
Qualified privilege may also attach when
an attorney has created a list of witnesses
to interview. (Id. at p. 501.) If the list
reflects the attorney’s assessments of
whether the witnesses will be supportive,
then the privilege may be absolute.
(Ibid.)

Tips from the professionals

According to the interviewed private
investigators, here are the best practices
for attorneys working with private inves-
tigators: 

Carefully select your investigator

Attorneys should look to colleagues
for referrals to investigators with whom
they have experience. Similarly, check
any references the investigator gives you.
In the absence of colleague referrals, the
California Association of Licensed
Investigators (CALI) website features a
“Find an Investigator” page. (www.cali-
pli.org/find-an-investigator.) 

Once you’ve found a candidate, 
the next step is to check the investiga-
tor’s license status, including whether
the investigator has a disciplinary
record. (See Bureau of Security and
Investigative Svcs., www.bsis.ca.gov.)
You should also request and check on
the candidate’s references, and ask the
candidate about their insurance cover-
age (liability and E&O). Mike strongly
recommends checking insurance, and
explains, “You’ll run into a lot of guys
who are not carrying insurance. Get a
certificate from them before you hire.”
Finally, as with any expert or consult-
ant, you should perform a conflict
check with all the parties and counsel
involved.

In any case, your investigator must
be credible. In some cases, an investiga-
tor will testify as to their method of
securing evidence, to lay foundation for
the introduction of the evidence itself.

In other cases, the investigator will testify
as to the evidence itself. Your goal will be
to make sure your expert’s testimony will
be admissible and believable. In this
regard, you will be well served by having
selected an investigator who has a good
reputation, works on behalf of plaintiffs
and defendants, is experienced giving
testimony, and has a clean disciplinary
record.

Mike says to consider the investiga-
tor’s communication skills. “If you
notice the investigator is having a hard
time expressing himself, you can be
assured the report will also be lacking.”
If the investigator does not write or
express himself capably, then it virtually
does not matter what he finds out, since
he will not be able to pass it on. To test
the investigator’s written communica-
tion skills, you can ask for a sample of
past work. “This may be a big ask,”
advises Mike, “but if you can get a
redacted sample report, you’ll know
how clear the investigator’s report 
will be, and the level of detail it will
contain.” 

The investigator’s attitude should
also be a consideration. Mike, who fre-
quently hires investigators for out-of-state
matters, explains “At the first case assign-
ment discussion, when you start hearing
from the investigator how difficult the
case is going to be, and you hear them
setting themselves up for not getting it
done, that’s a red flag. Whenever I hear
that, it usually means I got the wrong
guy.”

Consider the investigator’s
“three-legged stool”

When plaintiff ’s attorneys consider
taking on a new client, we often use the
“three-legged stool” intake criteria. The
case must have (1) legal responsibility, (2)
damages, and (3) collectability. If the case
is lacking one or more of these “legs,”
the stool doesn’t stand up, and we don’t
take the case. Likewise, private investiga-
tors have their own three-legged stool
that makes a good case. Tony explains
his: “First, I have to like the attorney 
and get along with him. Second, the 
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client, in our view, lawyers should take a
hard look at the claim from the outset of
the case to determine whether its benefits
outweigh its risks. Lawyers should also
make it their practice to have an upfront
discussion with clients about the claim
and the strategic and practical conse-
quences bringing it can have. Thus, 
although the claim may be unique, there
are a few, general considerations lawyers
can use to guide their analysis and rec-
ommendations about whether to bring
such claims.

What is a loss-of-consortium
claim?

Loss of consortium is a claim that
can be brought by the spouse of a person
who was injured by the wrongful conduct
of a third party. In California, the cause
of action arises when a third party 
intentionally or negligently injures the
plaintiff ’s spouse such that the plaintiff
no longer enjoys the injured spouse’s
conjugal society, companionship, and
sexual relations. (Rodriguez v. Bethlehem
Steel Corp. (1974) 12 Cal.3d 382, 408.) In
laymen’s terms, it means that a spouse
can bring a separate claim against the
third party that injured his or her spouse
if the injury from the underlying incident
caused a “disruption” or harm to the
marriage. 

Loss of consortium has also been
referred to as a loss of “the noneconomic
aspects of the marriage relation, includ-
ing conjugal society, comfort, affection,
and companionship.” (Deshotel v.
Atchison, T. & S. F. Ry. Co. (1958) 50
Cal.2d 664, 665, overruled on other
grounds in Rodriguez, supra, 12 Cal.3d at
408.) There are four elements to this
claim: (1) a valid and lawful marriage
between the spouse and the injured
spouse at the time of the injury; (2) a
tortious injury to one spouse; (3) loss of
consortium suffered by the non-injured
spouse; and (4) the loss was proximately
caused by the defendant’s act. (Vanhooser
v. Superior Court (2012) 206 Cal.App.4th
921, 927.)

Early California case law doubted 
the existence of such a claim. But in 
Rodriguez, the California Supreme Court
found marriage to be a rational interest
worthy of protection, distinguishing from
the disapproved action for “alienation of
affections.” In the Court’s view, loss of
consortium did not depend upon intent
to interfere with the marriage, but rather
upon the intimate and predictable conse-
quences of serious injury to a married
person. 

Observing that “[t]he loss of com-
panionship, emotional support, love, 
felicity and sexual relations are real
injuries,” the Court concluded that

“[t]hose losses were immediate and con-
sequential rather than remote and
unforeseeable.” (Rodriguez, at pp. 400-
401.) Further, the Court held that
although the spouse’s injury must clear-
ly be severe enough to raise the infer-
ence that conjugal society is more than
trivially or temporarily impaired, there
is no requirement that the injured plain-
tiff suffer a permanent or catastrophic
injury for this claim to be actionable for
his or her spouse. Instead, where the
tortious act committed upon the injured
spouse is verifiable and harm to the
uninjured spouse is foreseeable, the
uninjured spouse is entitled to recover
for consequential damages suffered
from a third party’s wrongful act, even
though the injury to the spouse often
results in emotional rather than physical 
injury. 

What damages are
recoverable?

Pursuant to CACI Instruction No.
3920, the spouse of the injured plaintiff
may recover damages to reasonably com-
pensate for the past and future loss of
the injured plaintiff ’s companionship
and services. These damages include: 

(1.) The loss of love, companionship,
comfort, care, assistance, protection,
affection, society, and moral support;
and
(2.) The loss of the enjoyment of 
sexual relations or the ability to have
children.

A loss-of-consortium plaintiff may
recover for harm he or she has suffered
to date and for harm he or she is reason-
ably certain to suffer in the future. In
essence, the consortium plaintiff is enti-
tled to recover damages for the duration
of the incapacity of his or her spouse giv-
ing rise to the loss of consortium; and in
cases of permanent injury, the plaintiff
may recover damage to his or her marital
relation for the remainder of his or her
married life – that is, from the date of his
or her spouse’s injury to the end of the
injured spouse’s expected lifespan, as
measured from just prior to the spouse’s
injury. (Truhitte v. French Hospital (1982)
128 Cal.App.3d 332, 352-353.)
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BY STEVEN LIPSCOMB

AND IAN SAMSON

By their very nature, loss-of-consor-
tium claims are unique: They depend on
the specifics of each marriage before and
after the injuries from which they arise.

But that is not to say that they are rare.
Indeed, nearly every personal injury to a
married plaintiff gives rise to a potential
loss-of-consortium claim held by the
spouse. All too often, however, loss-of-
consortium claims are either overlooked
or handled as afterthoughts to the pri-
mary injury claim. Those approaches can

have devastating consequences for the
clients’ case or the lawyer.

In this article, we explore the basis
for loss-of-consortium claims and the
strategic and practical considerations 
we believe lawyers should apply to any
potential loss-of-consortium claim. While
it can oftentimes be very valuable for the

The one claim you must discuss with your clients, but
may strategically choose not to maintain through trial 

Loss of
consortium
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discussion of the upside and risks with
the clients.

Letting your clients know what
they can expect

A primary consideration for assert-
ing a loss-of-consortium claim is the
spouse’s willingness to become a party
and subject to invasive and personal
discovery. As noted above, a client who
asserts a loss-of-consortium claim
should understand exactly what he or
she is signing up for when bringing the
claim. Since loss of consortium is based,
among other things, in the sexual
aspect of the marital relationship, alleg-
ing the claim opens the door to wide-
ranging and invasive discovery of the
couple’s private, intimate life. While the
initial salvos are usually limited to your
clients, defendants may try to expand
the discovery to friends and family
members, all of which can be potential-
ly embarrassing or humiliating to your
clients. Without forewarning, that dis-
covery can shock your clients and, in
extreme cases, discourage them from
proceeding altogether – which, of
course, is a boon to defendants.
Properly preparing clients in advance
about the invasive discovery they can
expect can dramatically reduce the
chance that a client feels blindsided.

That said, an attorney should not
presume that all discovery into clients’
sex life and private, intimate relations is
on the table and forego any efforts to
police the clients’ privacy. We have
observed that defendants are aggressively
expanding the bounds of “sexual rela-
tions” discovery in what appears to be an
effort to intimidate clients to drop loss-
of-consortium claims from embarrass-
ment. That includes discovery asking
detailed questions about the manner and
specifics of clients’ sex life before and
after the injuries. While every case will be
different, we advise strongly protecting
your clients’ privacy rights to the extent
possible, particularly when the discovery
is so detailed that it appears to serve no
purpose other than to humiliate and
bully your clients into dropping the
claim. However, the clients should 

understand that your ability to forestall
such discovery is limited, and should
assume that they will be compelled to
divulge private, intimate details about
their relationship should they pursue
loss-of-consortium damages.

Strategic considerations and
potential jury predispositions

There are also important strategic
considerations to bear in mind for pre-
senting a loss-of-consortium claim to a
jury. Those considerations should not
be limited to the loss-of-consortium
claim alone, but also the potential
impacts trying it to a jury may have on
the presentation of the injured spouse’s
claim. Although not completely deter-
minative, the nature of the spouse’s
injury will strongly inform the advisa-
bility of asserting a loss-of-consortium
claim or maintaining it through trial.
Obviously, because a loss-of-consortium
claim is based on a change in the 
marital relationship, it is far more 
likely that a serious and permanent 
injury will affect the marriage than a
temporary or discrete one. 

Generally speaking, absent some
extraordinary circumstances, a loss-of-
consortium claim is almost always advis-
able where the injured spouse is perma-
nently or completely disabled. The analy-
sis becomes much harder when the
underlying injury is temporary or only
impacts the marital relationship in a
small or transient way. Again, while
claims based upon a temporary or dis-
crete injury may be colorable in a legal
sense, a lawyer should consider how a
jury may view the claim – and how their
view may affect the presentation of the
overall case. That requires asking hard,
specific questions of clients about how
the injured spouse’s condition affected
the marriage in a tangible and explain-
able manner. If there are not any such
effects, or if they are not substantial, then
the claim is likely not worth pursuing.

A lawyer should also consider jurors’
predispositions toward a loss-of-consor-
tium claim, particularly where the under-
lying injury is not permanent or wholly
disabling to the injured spouse. Some

jurors may be unwilling to sympathize
with, and compensate, an uninjured
spouse when the injured spouse is
already asking the same jury to award a
substantial amount of money to compen-
sate for his or her personal injuries.
Those same jurors may view the marital
vow of “in sickness and in health” as a
spouse’s unequivocal obligation to love,
care for, and support the other spouse
(following an injury or decline in health)
without compensation from others. That
perception can be particularly strong
where the spouse’s injury only temporari-
ly impacts the marriage or has a small
effect on the marital relationship. In
those circumstances, a concern arises that
the consortium plaintiff may be per-
ceived as “double dipping” alongside the
injured spouse’s recovery or advanta-
geously using the spouse’s injury to
enhance the couple’s recovery. 

Finding the skeletons in the
closet

Of course, those general concerns
should not scare off a loss-of-consortium
claim grounded in solid facts. But no
matter the nature of the underlying
injury, understanding the clients’ mar-
riage prior to the injuries is an essential
consideration in bringing the claim and
presenting it to a jury. A lawyer should
know whether the client and spouse have
a close marriage, whether they have ever
lived separately, filed for divorce or legal
separation, or attended marital counsel-
ing in the recent past. That investigation
should not just include the clients, but
also family and close friends. Failing to
take those steps prior to presenting the
claim at trial can lead to a nightmare sce-
nario: Impeachment of your clients on
the strength of their marriage, which can
destroy the credibility of the entire case.
Jury verdict reports are littered with
instances in which consortium plaintiffs
were forced to drop their claim mid-trial
after a defendant elicited information
about a damning, pre-injury occurrence
like a legal separation or temporary
restraining order. That kind of impeach-
ment can leave both clients’ credibility –
and the primary injury claim – in tatters.
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Like other general damages, no
method is available to the jury by which
it can objectively evaluate such damages,
and no witness may express his or her
subjective opinion on the matter. Thus, a
jury is asked to evaluate in terms of
money a detriment for which monetary
compensation cannot be ascertained with
any demonstrable or repeatable accuracy.
(Beagle v. Vasold (1966) 65 Cal.2d 166,
172.) There is simply no fixed standard
or measuring stick to determine the
amount of damages that are recoverable
for this claim, save for statutory limita-
tions like MICRA.

Unsurprisingly, the largest awards
for loss-of-consortium claims stem from
tragic circumstances where the spouse’s
injury is permanent or completely alters
the marital relationship. A review of
recent jury verdicts demonstrates as
much. For example, in late 2016 a
downtown Los Angeles jury awarded $4
million in past and future loss of con-
sortium to a spouse whose husband of
over 50 years suffered an injury that
dramatically changed his active lifestyle.
Notably, the loss-of-consortium award
was higher than the total damages
awarded to the husband for the primary
injury, although that discrepancy may
be attributable to the defense’s success-
ful motions in limine to limit the cate-
gories of damage the husband could
seek. 

In another instance, in April 2016
an Alameda County jury awarded $1 mil-
lion in future loss-of-consortium damages
to a spouse whose wife suffered a signifi-
cant and life-altering traumatic brain
injury in a car collision. Those verdicts
are similar to a case my firm handled in
which the jury awarded over $1 million
to the wife of a client that suffered quad-
riplegia from a rollover accident her loss-
of-consortium claim.

Navigating a loss-of-consortium
claim

With that background in mind, we
turn to the practical and strategic con-
siderations we believe attorneys should
apply to every potential loss-of-consor-
tium claim. First, attorneys should be

aware of the potential consequences of
overlooking or failing to fully discuss
the claim with married clients at the
outset of the case. Second, attorneys
should continuously evaluate the merits
of the loss-of-consortium claim – both
pre-filing and during litigation – and
should ensure that both they and their
clients understand the benefits and risks
of maintaining the claim through trial.
Finally, attorneys should consider the
practical question of what evidence they
will present to prove the loss-of-consor-
tium claim.

Failure to discuss the claim 
up-front can have consequences

In every personal-injury case where
your client is married and has sustained
“serious” personal injuries, a lawyer
should always consider bringing a claim
for loss of consortium along with the
injured spouse’s injury claims. If possible,
a lawyer should discuss this claim during
the first consultation with the client and
his or her spouse. Since every marriage is
different, and the impact on the unin-
jured spouse and disruption to the mar-
riage is different in every case, the ele-
ments of this claim (as set forth above)
should at least be summarized to your
client and his or her spouse so they both
understand from the outset that this
claim may be brought with the injured
spouse’s personal injury claims.

An attorney should also be on the
lookout for rare cases which could raise a
potential or actual conflict, such as where
the marital union was already dissolving
before the incident, or the uninjured
spouse clearly abandoned his or her mar-
ital commitment to love, honor, care for,
and support the injured spouse following
the incident. Additionally, the conse-
quences of alleging a loss-of-consortium
claim – including, as discussed below, the
invasive, personal discovery, the transfor-
mation of the spouse from witness to
party, and the potential impact on the 
injured spouse’s primary claim – should
also be addressed at the earliest possible
time.

Failing to have this discussion with
clients can have consequences for an

attorney. In addition to missing potential
conflicts, an attorney may face liability
for failing to properly advise the clients
of viable claims. In Meighan v. Shore
(1995) 34 Cal.App.4th 1025, 1029, the
court held that an attorney representing
a husband in a medical malpractice
action had a duty to inform the husband
and his wife of the existence of a possible
action by the wife for loss of consortium.
The court reasoned that the consortium
tort was so closely interwoven with the
personal injury action that the wife and
her husband were in privity with respect
to it, and the attorney’s conduct had a
direct effect on the wife’s injury, and the
imposition of a duty would prevent
future harm by discouraging the loss of
rights by an uninformed failure to act,
and recognition of liability would not
impose an undue burden on the legal
profession.  

The decision in Meighan is an 
excellent example of why all attorneys
representing an injured, married client
should properly advise his or her injured
client and their spouse of the existence
and elements of a loss-of-consortium
claim before the concurrent statute of
limitations runs. In fact, should you choose
not to bring a loss-of-consortium claim on
behalf of the spouse of a seriously injured
plaintiff, you should always seek your
clients’ approval and confirm the deci-
sion in writing, even if you believe that
the loss-of-consortium claim has no
merit.

Meighan may suggest that the best
practice is to simply plead a loss-of-
consortium claim on behalf of any
injured party’s spouse. While that one-
size-fits-all approach may minimize the
risk of failing to include a colorable
claim, it overlooks important strategic
considerations and runs the risk of
alienating clients unprepared for the
reality of asserting such a claim.
Instead, attorneys should, where possi-
ble, thoroughly vet each loss-of-consor-
tium claim before asserting it in the
complaint. Moreover, attorneys should
strongly consider the strategic implica-
tions of the claim prior to presenting it
at trial, and should have an informed
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BY JEFFREY I. EHRLICH

J.M. v. Huntington Beach
Union High School District 
(2017) __ Cal.4th __ (Cal. Supreme)

Who needs to know about this case? 
Lawyers litigating claims against public
entities. 
Why it’s important: Holds that a claim
against a public entity is barred by the
failure to satisfy the requirements of the
Tort Claims Act where the plaintiff failed
to file a timely late-claim petition after
his initial claim was deemed denied, 
even though the entity would have been
required under the Tort Claims Act to
grant the petition –  if it had been filed. 

Synopsis: J.M. was injured in a high-school
football game, suffering a concussion.
Although a trainer advised the coach that
J.M. might have suffered a concussion, he
was allowed to participate in full contact
practice several days later. He was subse-
quently diagnosed with double concussion
syndrome. On the facts alleged, J.M.’s
personal injury action accrued on October
31, 2011, the date of his diagnosis.

J.M. did not file a claim within six
months, as required by section 911.2,
subdivision (a). He retained counsel after
that period elapsed, and counsel present-
ed the District with an application to file
a late claim on October 24, 2012, nearly
a year after the claim accrued. The appli-
cation was timely under section 911.4.
The District took no action. Section
911.6, subdivision (c) (section 911.6(c))

provides that if a public entity does not
act on a late claim application, it is
deemed denied on the 45th day after it
was presented. Thus, by operation of law,
J.M.’s application was deemed denied on
December 8, 2012. 

On October 28, 2013, counsel peti-
tioned the superior court for relief from
the obligation to present a claim before
bringing suit. Under section 946.6, 
subdivision (b), such a petition must 
be filed within six months after a late
claim application is either denied or
deemed denied. The trial court rejected
J.M.’s petition, noting that it should
have been filed by June 9, 2013. The
Court of Appeal affirmed, and the
Supreme Court did too, disapproving
E.M. v. Los Angeles Unified School Dist.
(2011) 194 Cal.App.4th 736, under
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Early discussion with clients is
essential

Thus, before asserting a loss-of-con-
sortium claim or presenting it at trial, a
lawyer should have a detailed and
meaningful discussion with the clients
about the strengths and risks of the loss-
of-consortium claim along with a recom-
mendation about whether to maintain
the claim through trial. It is important
to keep in mind that, even where the
facts counsel against maintaining the
claim, there is a danger of minimizing
the uninjured spouse’s claim and harm-
ing the relationship with the clients.
Framing the discussion properly avoids
a perception by your clients that you
“don’t care” about their injuries or
“don’t believe” them.

It is therefore helpful to provide
the overall strategic picture to the
clients while explaining the general
risks – such as potential hostility to a
small or hard-to-define claim – or spe-
cific ones – like a rocky relationship
prior to the injuries. Clearly, in
instances where the clients’ marriage
was impaired before the injuries, or
where the client’s injuries have not sub-
stantially affected the marriage, you
may wish to counsel the clients against
maintaining the claim. In other
instances, however, an attorney may
determine that even a small loss-of-con-
sortium claim makes sense to carry
through to trial – perhaps the client is a
great witness, or the effect on the mar-
riage, although discrete, is something
the lawyer believes the jury will under-
stand and empathize with. 

As we said at the outset, although
every loss-of-consortium claim is unique,
the strategic considerations that drive
whether to bring them should be consid-
ered in every applicable instance. An
attorney should not be afraid to have a
tough conversation with his or her clients
about the viability and potential impact
of a loss-of-consortium claim he or she
perceives to be weak or potentially dam-
aging to the overall case. Failing to have
these conversations or to raise these
strategic considerations can catch both

the attorney and clients unaware at the
time of trial.

Presenting the loss-of-
consortium claim at trial

If you do maintain your loss-of-con-
sortium claim through trial, then aware-
ness of some basic strategy is essential.
Since the jury or finder of fact is given
wide latitude in assessing damages for
loss of consortium, it is imperative that
the plaintiffs’ attorney thoroughly under-
stand the nature of the loss by the unin-
jured spouse, and properly present the
claim to the jury. At its core, that requires
spending enough time with the clients
and other witnesses to be able to tell the
“before and after” – which, after all, is
precisely what the loss-of-consortium
claim is all about. 

In the best case scenario, the loss-of-
consortium claim will dovetail with the
primary injury claim. Thus, testimony
concerning the injured spouse’s limita-
tions – whether from the clients, friends
and family, or expert witnesses – will
simultaneously explain the spouse’s loss
of consortium. In that instance, there is
much less danger that a jury will be dis-
tracted from the primary claim or nega-
tively view the consortium claim. Instead,
the jury will be able to view the injury’s
full impact on both the injured spouse
and the uninjured spouse through the
marital relationship.

Notwithstanding, there is still a
tricky balance between overselling and
underselling the consortium claim. An
overarching fear is for the jury to per-
ceive the uninjured spouse as greedy,
bitter, a complainer, or worse, looking
for payday and a chance to get out of
the marriage. However, on the other
hand, the jury must truly understand
the nature and extent of the uninjured
spouse’s suffering as a result of his or
her spouse’s inability to contribute
physically, emotionally, and economical-
ly to the marital union following the
incident. An attorney must strike a bal-
ance between saying too much and say-
ing too little. While there is no one-size-
fits-all rule for toeing that line, in our
view, the closer the “loss of consortium”

testimony is to the underlying injury,
the more likely it will avoid a negative
perception from the jury or distract
from the primary claim.

Conclusion

If you are considering bringing a
loss-of-consortium claim on behalf of the
spouse of an injured plaintiff, it is
extremely important that both spouses
clearly understand that the closeness of
their marital relationship, including their
sexual relations, will be extensively inves-
tigated, and will likely be called into
question by the defendant’s lawyer
should they choose to bring this claim.
Further, you should take a hard look at
the merits and viability of the claim and
consider whether it may impact your
overall presentation of the case.
Although an attorney should not simply
decide that a loss-of-consortium claim
should not be asserted without discussion
with the clients, you should present a
clear recommendation to the clients
about the claim and should not be afraid
to recommend forgoing or dismissing it
when the risks outweigh the potential
benefit and the clients agree in writing.
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general California rule that an offeree’s
silence does not constitute consent.
Samsung has not pointed to any princi-
ple of California law that imposed a 
duty on Norcia to act in response to
receiving the Product Safety & Warranty
Information brochure. Nor was there any
previous course of dealing between the
parties that might impose a duty on
Norcia to act. Moreover, Samsung has
not alleged that Norcia retained any 
benefit by failing to act. Indeed, the
brochure states that Norcia was entitled
to “the benefits of the Limited Warranty”
regardless whether Norcia opted out of
the arbitration agreement.

Short(er) takes:

Legal malpractice statute of limita-
tions: Flake v. Neumiller & Beardslee
(2017) __ Cal.App.5th __ (Third Dist.) 

Flake and other plaintiffs sued vari-
ous defendants, went to trial, and lost.
Neumiller & Beardslee (“N&B”) repre-
sented the plaintiffs at trial. N&B filed a
motion to be relieved as counsel on
November 25, 2009, alleging, in part,
that another attorney, Sinclair, had
agreed to handle the appeal and pend-
ing post-judgment motions, and “has
been handling these motions.” N&B
alleged that the clients did not oppose
the withdrawal, and the motion was not
opposed. The trial court granted it on
January 7, 2010. 

Flake then sued N&B for legal 
malpractice on January 6, 2011. N&B
moved for summary judgment, arguing
that the action had been filed more than
one year after they had filed their
motion to withdraw. Flake argued that
the relevant date was when the motion
had been granted, since his lawsuit had
been filed within a year of that date.
The trial court granted summary judg-
ment, finding that Flake had no objec-
tively reasonable expectation that N&B
would continue to perform legal services
after it served Flake with the motion to
withdraw; thus, the suit was untimely.
Affirmed.

Flake argued that the tolling provi-
sion provided by Code Civ. Proc., section
340.6, subdivision (a)(2), the so-called
“continued representation” rule, applied
until N&B’s motion to withdraw had
been granted, so his action was timely
filed. N&B’s theory on appeal is that no
reasonable client could objectively believe
N&B was still providing legal services
after receiving the motion to withdraw
alleging that the case had been handed
off to successor counsel (Sinclair).
Sinclair was to handle the appeal of the
underlying case and was already handling
the three then-pending postjudgment
motions, without objection from N&B’s
clients. The Court found that N&B had
the better argument. 

The relevant rule is that, after a
client has no reasonable expectation that
the attorney will provide further legal
services, the client is no longer hindered
by a potential disruption of the attorney-
client relationship and no longer relies
on the attorney’s continuing representa-
tion, so the tolling should end. 

N&B’s motion to withdraw would
indicate to any objectively reasonable
client that its representation of Flake was
over, as it had been completely assumed
by another. The motion definitively
informed Flake that Sinclair was already
handling the pending postjudgment
motions and would handle the appeal.
Hence, any objectively reasonable client
would have understood on receipt of the
motion to withdraw that N&B had
stopped working on the case.

Juror disqualification; failure to
deliberate; requirements for excusal:
Shanks v. Dept of Transportation (2017) __
Cal.App.5th __ (Second Dist., Div. 6.)

While riding his motorcycle Gary
Shanks was killed in a head-on collision
with another motorcyclist on a State
Highway. In the trial of his wrongful-
death action the plaintiffs showed that
the State had failed to post proper warn-
ing signs on the curve where the accident
occurred. The verdict was for the plain-
tiffs by a 12-0 or 11-1 margin on all
issues except apportionment of fault,
which was decided 9-3. The jury 

apportioned 90% of the fault to the
State, and 10% to the other cyclist. At the
start of deliberations, a juror complained
that another juror was not deliberating.
Unbeknownst to the complaining juror,
the plaintiffs had complained to the
court that the accused juror had been
sleeping during the plaintiff ’s closing
argument. The court conducted an
inquiry, interviewing the complaining
juror, who then said another juror would
corroborate her view. The court called in
the other juror, asked if any juror was not
properly deliberating, and the second
juror identified the accused juror. At that
point the trial court excused the accused
juror, without examining her, or any
other jurors. The State had asked for the
court to interview the jury foreperson,
but had not actually objected to the dis-
missal of the juror or suggested that the
court interview her or obtain additional
information. Reversed, in part. 

The court held that the trial court
abused its discretion in excusing the
accused juror without interviewing her or
the other jurors. In its view, the State’s
failure to object was excused because it
would have been “futile” to do so. And
the State was prejudiced by having the
juror excused because she had indicated
that she was favorable to the state before
she was excused.  Because her dismissal
could not have affected any other deci-
sions in light of the 12-0 and 11-1 votes,
the new trial would be limited to appor-
tionment of fault. 
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which J.M.’s suit would have been
allowed to proceed.

Section 911.6, subdivision (b) states
that a public entity “shall” grant a late
claim application if “[t]he person who sus-
tained the alleged injury ... was a minor
during all of the time ... for the presenta-
tion of the claim.” (§ 911.6(b)(2).) A minor
is entitled to relief whether or not the
minor’s parents or counsel acted diligently,
so long as the application is made within
the year after the cause of action accrued.
If the entity “fails or refuses to act” on a
late claim application, it “shall be deemed
to have been denied on the 45th day” after
it is presented. (§ 911.6(c).) 

J.M.’s principal contention is that
the terms of section 911.6(b)(2), which
required the District to grant his applica-
tion, supersede the “deemed to have
been denied” terms of section 911.6(c).
He argues that the two subdivisions are
irreconcilable, and the specific terms of
subdivision (b)(2) must be given prece-
dence over the general “default” provi-
sions of subdivision (c). The Court held
that his premise was faulty.

Section 946.6(c)(2) directly addresses
J.M.’s circumstances. The Legislature
would not have created a specific but
superfluous provision for relief from the
deemed denial of a minor’s late claim
application. J.M. suggests the statute was
intended to allow an applicant to seek a
remedy based on minority for the first
time in court, after presenting some
other ground for relief in an application
to the entity. He offers nothing in the
way of legislative history to support this
suggestion, and its logic is difficult to dis-
cern. Section 946.6(c)(2) gave J.M. a
clear avenue to challenge the denial of
his application. His counsel simply failed
to take advantage of it.

Arbitration; mutual assent; arbitration
provision in product-safety and warranty
brochure not enforceable: Norcia v.
Samsung Telecommunications America, 
LLC (9th Cir. 2017) 845 F.3d 1279. 

Norcia filed a class action complaint
against Samsung alleging that it made
misrepresentations about the perform-
ance of the Galaxy S4 phone. Samsung

moved to compel arbitration of the dis-
pute on the ground that an arbitration
provision, which was contained in a war-
ranty brochure included in the Galaxy S4
box, was binding on Norcia. The district
court’s denied Samsung’s motion to com-
pel arbitration. Affirmed.

When Norcia purchased the phone
at a Verizon store he was given a receipt
titled “customer agreement.” It stated, 
in part, that he agreed to the current
Verizon “Customer Agreement,” which
included the terms and conditions for
the services and features he agreed to
purchase. The customer agreement also
included a statement that Norcia agreed
to arbitrate any disputes, but it did not
mention Samsung. 

The Samsung Galaxy S4 box con-
tained, among other things, a “Product
Safety & Warranty Information”
brochure. The 101-page brochure con-
sisted of two sections. Section 1 con-
tained a wide range of health and safety
information, while Section 2 contained
Samsung’s “Standard Limited Warranty”
and “End User License Agreement 
for Software.” The Standard Limited
Warranty section explained the scope of
Samsung’s express warranty. In addition
to explaining Samsung’s obligations, the
procedure for obtaining warranty service,
and the limits of Samsung’s liability, the
warranty section included the following
(in all capital letters): “All disputes with
Samsung arising in any way from this
limited warranty or the sale, condition or
performance of the products shall be
resolved exclusively through final and
binding arbitration, and not by a court 
or jury.”

Later in the section, a paragraph
explained the procedures for arbitration
and stated that purchasers could opt out
of the arbitration agreement by provid-
ing notice to Samsung within 30 calendar
days of purchase, either through email or
by calling a toll-free telephone number.
It also stated that opting out “will not
affect the coverage of the Limited
Warranty in any way, and you will contin-
ue to enjoy the benefits of the Limited
Warranty.” Norcia did not take any steps
to opt out.

Arbitration is a matter of contract
and a party cannot be required to submit
to arbitration any dispute which he has
not agreed so to submit. As the party
seeking to compel arbitration, Samsung
bears “the burden of proving the exis-
tence of an agreement to arbitrate by a
preponderance of the evidence.”

As a general rule, “silence or inac-
tion does not constitute acceptance of an
offer.” California courts have long held
that “[a]n offer made to another, either
orally or in writing, cannot be turned
into an agreement because the person to
whom it is made or sent makes no reply,
even though the offer states that silence
will be taken as consent, for the offerer
cannot prescribe conditions of rejection
so as to turn silence on the part of the
offeree into acceptance.” There are
exceptions to this rule, however. An offer-
ee’s silence may be deemed to be consent
to a contract when the offeree has a duty
to respond to an offer and fails to act in
the face of this duty. Also, an offeree’s
silence may also be treated as consent to
a contract when the party retains the
benefit offered.

Even if there is an applicable excep-
tion to the general rule that silence does
not constitute acceptance, courts have
rejected the argument that an offeree’s
silence constitutes consent to a contract
when the offeree reasonably did not
know that an offer had been made.

There is no dispute that Norcia did
not expressly assent to any agreement in
the brochure. Nor did Norcia sign the
brochure or otherwise act in a manner
that would show “his intent to use his
silence, or failure to opt out, as a means
of accepting the arbitration agreement.”
Under California law, an offeree’s inac-
tion after receipt of an offer is generally
insufficient to form a contract. Therefore,
Samsung’s offer to arbitrate all disputes
with Norcia “cannot be turned into an
agreement because the person to whom
it is made or sent makes no reply, even
though the offer states that silence will be
taken as consent,”  unless an exception to
this general rule applies.

Samsung fails to demonstrate the
applicability of any exception to the 
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BY MILES B. COOPER

The defense doctor sat at the witness stand. “The
plaintiff stated at the exam that she had no prior back
injuries. This was incorrect, as demonstrated by her
prior medical records. She is either an inaccurate 
historian or she’s motivated by secondary gain.”

The plaintiff ’s lawyer perched on the edge of
the seat, anxious to start the cross-examination.

Defense medical exams

Defendants typically hire a doctor to examine the plaintiff, write a
report, and testify in the case. Typically, the report states the incident
caused sprains/strains, should have resolved within 4-6 weeks, and that
the plaintiff ’s complaints are likely due to secondary gain. Jaded? Yes.
But an accurate summary. So how does one contain the defense 
medical expert?

Begin at the beginning

It starts with the examination demand. Prepare a timely objec-
tion to the myriad objectionable requests. In cases with multiple
injuries, a head injury, or psychological injuries, the defense may
request multiple exams or a mental exam. Technically, the defense 
is required to move the court to get anything beyond one physical
exam. Practically, the defense motion is likely to be granted. Given
that practicality, consider agreeing to the exams, with limitations,
rather than require court intervention.

Don’t agree to a vocational rehabilitation exam, however.
Defendants sometimes demand these. They are not allowed under
C.C.P. § 2032. If opposing counsel gets sticky on this, point them to
Browne v. Superior Court (1979) 98 Cal.App.3d 610, which specifically
holds such an exam is not allowed.

Reach out

Contact opposing counsel before the exam. Make sure the
lawyer can be reached during the exam. This allows issues to be
resolved without recessing the exam. Most issues arise due to doc-
tors unfamiliar with the ground rules or trying to pull a fast one.
Better to have the issue resolved right away rather than waste time
on protective orders or motions to compel.

Prepare the client

Defense exams are different than depositions. A client should
be prepared accordingly; letting the client know what to expect
helps. Walk the client through the medical history. Having a client
innocently forget a past injury can be twisted into someone who is
lying for money (an “inaccurate historian”). A medical chronology
prepared prior to the exam can be helpful. Providing it to the client
for review before an exam – unlike a deposition – does not make it
discoverable. 

A quick diversion on medical chronologies: Done accurately and
without spin, chronologies with the supporting records can be provid-
ed to one’s own experts. Most experts hate organizing the records. 
It saves the experts’ time (and at their hourly rate, that can be a big
savings for the client).

Who attends the exam?

Someone knowledgeable about the medical-legal exam process
should attend the exam. There are different schools of thought on this. 

A lawyer attending the exam can be put in the uncomfortable
position of potentially being a witness at trial. This is mostly 
ameliorated by recording the exam, discussed later.

Legal nurse practitioners are another solution. They attend the
exams, understand what to expect, the limits, record the exams, and
write reports detailing what occurred. An experienced paralegal can
also fill this role. 

There are strategy considerations here. If one has retained the
doctor in the past or has a past relationship – an overly thorough
deposition for example – then one might want to go in person. 
It also reduces the chance that something unforeseen will occur
requiring the nurse practitioner or paralegal to check in. 

No matter how many times one attends the exams, there are
always curveballs. “How about some updated X-rays while you are
here?” (No, thanks.)

Record it

The party attending the exam is entitled to record it. Do so.
Doctors frequently make mistakes in the report. Some lawyers bring
a court reporter. This makes an awkwardly small exam room even
smaller. The stenography machine also constantly reminds the 
doctor to be on best behavior. 

A voice recorder, on the other hand, gets forgotten shortly after
it is turned on. The recording can then be given to a court reporter
to transcribe. That transcript (and the audio) can be used to
impeach the doctor at trial.

Get the report

Finally, demand the report and calendar a 30-day follow-up.
Some doctors run behind – don’t be a jerk about the 30-day 
deadline. But make sure the report comes in. The more difficult it 
is to get from the defense, the more likely the doctor put something
helpful to the plaintiff in there.

Outro

Back to the defense doctor on the stand. The plaintiff ’s lawyer
stood up for the cross-examination. “Let’s start where you just fin-
ished, where you said the plaintiff reported no prior back problems
during the exam. That exam was recorded. I am marking as
Plaintiff ’s Exhibit 32 a certified transcript of that examination and
providing you with a copy. Turn to page 20, lines 15 though 23. We’re
cuing it up to play the audio itself…” The jury quickly learned that it
was the doctor, not the plaintiff, who was the inaccurate historian.

Miles B. Cooper is a partner at Emison Hullverson LLP. He represents
people with personal injury and wrongful death cases. In addition to litigat-
ing his own cases, he associates in as trial counsel and consults on trial 
matters. He has served as lead counsel, co-counsel, second seat, and 
schlepper over his career, and is a member of the American Board of 
Trial Advocates. Cooper’s interests beyond litigation include trial 
presentation technologies and bicycling (although not at the same time).  
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(800) 262-7576
www.scarlettlawgroup.com
536 Pacific Avenue
San Francisco, CA 94133

Randall H. Scarlett, Esq.

Where you refer catastrophic cases may be the
single most important decision you make for your client.
Whether it’s cases involving traumatic brain injury, spinal-cord injury
or other catastrophic personal injury and wrongful-death cases,
the Scarlett Law Group will ensure results above and beyond
those that can be obtained by other firms.

We are pleased to pay referral fees
in accordance with State Bar rules.

49.1 million — Traumatic brain injury caused by cross centerline
big-rig trucking collision

22.8 million — Traumatic brain injury caused by tour bus collision
with pedestrian

26 million — Permanent brain injury caused by failure to diagnose
H-Flu meningitis

18.6 million — Wrongful death, multiple impact, road defect

13 million — Permanent brain injury caused by failure to diagnose meningitis
in a year-old child

11 million — Traumatic brain injury caused by dangerous roadway
and light rail vehicle collision with pedestrian

10.6 million — Traumatic brain injury caused by collision
with farm machinery.
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