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BY EDUARD MELESHINSKY

AND MARIKO YOSHIHARA

Workers are best able to negotiate a
fair market salary when they know what
the employer is paying the rest of their
similarly situated co-workers1 and they
are not pegged to prior discriminatory
wages. However, a 2010 U.S. nationwide
survey found that about half of all work-
ers are subject to a company policy for-
bidding or strongly discouraging discus-
sion of wage and salary information, i.e.,
pay secrecy policies.2

In the private sector, 62 percent of
women and 60 percent of men report
being subject to a company pay secrecy
policy.3 For example, an employer as
large as T-Mobile, which employed
approximately 40,000 affected employees
at the time, was found to maintain almost
a dozen pay secrecy policies until the
National Labor Relations Board
(“NLRB”) intervened. Lawmakers across
the country have largely been content
with the pay secrecy status quo – only
about a quarter of U.S. states have adopt-
ed privately enforceable laws to combat
pay secrecy.4

Pay secrecy causes gender
wage gap

There is reason to believe that work-
ers’ salaries have been pushed down year
after year and that the gender wage gap
has persisted at least in part because of
companies’ pay secrecy policies.5 Full-
time working women now typically earn
just 80 cents for every dollar paid to their
male counterparts. For women of color,
the wage gap is even larger: African
American women and Latinas typically
make only 63 cents and 54 cents, respec-
tively, for every dollar paid to white, 
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non-Hispanic men for full-time work. To
make matters worse, while women often
do not know they are being paid less
than their male counterparts,6 their lower
salaries can be used against them further
down the line when they apply for a new
job and are required to disclose their
lower prior earnings, which can be used
to devalue their previous work or to
anchor their incoming salary.

California, along with a minority of
other states, has laid the groundwork to
combat pay secrecy and other pay prac-
tices that serve to perpetuate the gender
wage gap, and the early results are prom-
ising.7 In this climate where publicly trad-
ed companies receive strong pushback
from shareholders when they are inclined
to raise wages for their workforce,8 it is
critical that the march to pay transparen-
cy and pay equity in the workplace con-
tinues at a brisk pace.

In this article, we will explain how
worker advocates can deter California
employers from maintaining pay secrecy
policies, identify salient issues to consider
when bringing such claims, and ultimate-
ly help eliminate the scourge of pay
secrecy and unfair pay practices.

Pay secrecy

Section 7 of the National Labor Relations
Act is not sufficiently enforceable.

Section 7 of the National Labor
Relations Act (NLRA) provides that work-
ers, even non-unionized workers, may
“engage in other concerted activities for
the purpose of ... mutual aid or protec-
tion.” 9 This protection includes dis-
cussing wages and conditions of work
among co-workers.10 However, direct
enforcement of Section 7 to oppose pay
secrecy in the workplace is difficult to
effectuate in practice because of limita-
tions on remedies. For example, attor-
neys’ fee awards are the exception and
not the rule,11 reinstatement can come
years later, and the harmed employee is
entitled only to backpay (which is also
not mandatory).12

Moreover, supervisors are not cov-
ered by the protections of the NLRA,
undermining the degree to which a
broad class of workers can freely share

wage data without fear of retaliation. For
example, Lilly Ledbetter would likely not
have qualified for Section 7 protection
had she violated her employer’s improp-
er pay secrecy policy because Ms.
Ledbetter was a supervisor, and thus,
would have been excluded from coverage
under Section 7.13

Accordingly, while Section 7 has
been a longstanding tool to remedy
wrongful terminations when certain
groups of employees share wage informa-
tion, it is overshadowed by more recent
and effective state-law developments, 
discussed infra.
Statutory Relief under Sections 232 and
1197.5 of the Labor Code

The recent amendments to the
California Fair Pay Act have been the
subject of much-deserved fanfare and
discussion.14 However, one underappreci-
ated aspect of the newly amended
Section 1197.5 is subdivision k(1), which
states in relevant part that: “An employer
shall not prohibit an employee from dis-
closing the employee’s own wages, dis-
cussing the wages of others, inquiring
about another employee’s wages, or aid-
ing or encouraging any other employee
to exercise his or her rights under this
section. Nothing in this section creates
an obligation to disclose wages.”15 The
authors were unable to locate any cases
analyzing subdivision k. However, this
provision is notable in several respects.

First, subdivision k creates strict lia-
bility against companies which adopt pay
secrecy policies. By contrast, subdivisions
(a) and (b) – which forbid payment of
different salaries to workers on account
of sex or race, respectively – permit 
disparities between workers of opposite
sex or of different races where it can be
shown that one of four non-prohibited
reasons explain the otherwise unlawful
disparity.16

Second, the pay transparency provi-
sion does not merely protect an employ-
ee from discharge or discrimination for
disclosing their own wages, but also pro-
hibits retaliation for disclosing or inquir-
ing into the wages of others. This is
broader than the protection offered by
Labor Code section 232 – the older, less

expansive pay transparency statute –
because section 232 only permits employ-
ees to disclose their own wages, but does
not, by the plain text, protect an employ-
ee’s inquiry about the wages of others or
disclosure of wage survey information
they have received from other workers.
In this way, Section 1197.5(k)(1) is com-
parable to Section 7 of the NLRA in
terms of the range of conduct protected,
but, as discussed infra, lends itself to
more effective enforcement using the
remedies contained in the Private
Attorney Generals Act of 2004 (“PAGA”),
Cal. Lab. Code sections 2699 et seq.
Using PAGA Representative actions to
enforce Section 1197.5(k)(1)17

PAGA is a type of qui tam action
which permits employees to step into 
the shoes of the California Labor
Commissioner and thereby collect civil
penalties on behalf of the state. Following
administrative exhaustion with the
Labor Workforce Development Agency
(“LWDA”), an aggrieved employee can
collect civil penalties for all other
aggrieved employees who have been
harmed by an employer’s violation of the
Labor Code and portions of the Health
and Safety Code.18 With the 2015 amend-
ment of the California Fair Pay Act,
adding the anti-pay secrecy provision, 
an aggrieved employee may bring an
enforcement action on behalf of the State
of California to challenge an employer’s
use of a pay secrecy policy.
(1.) Notice to the LWDA

Before an aggrieved employee may
collect civil penalties against an employ-
er, PAGA requires that an aggrieved
employee first provide to the LWDA and
the employer written notification “of the
specific provisions of this code alleged to
have been violated, including the facts
and theories to support the alleged viola-
tion.”19 Courts have required more than a
string cite of the relevant labor codes
allegedly violated by the employer.
Accordingly, it would be wise to gather 
as much information about the subject
employer’s pay secrecy policy and
include it in the written notification to
the letter. For example, this is one of the

See Gender Pay Gap, Page 10

Gender Pay Gap, continued from Previous Page
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T-Mobile pay secrecy policies found 
by the NLRB to have interfered with 
T-Mobile’s employees’ Section 7 rights

because it “is so broadly written that it
would chill employees in the exercise 
of their Section 7 rights:”

This Employee Handbook is for
the sole use by employees of T-Mobile
and its U.S. based affiliates and sub-
sidiaries. This Handbook is a confiden-
tial and proprietary Company docu-
ment, and must not be disclosed to 
or used by any third party without 
the prior written consent of the
Company.20

Because Section 7 of the NLRA has
been litigated for decades, in contrast 
to the dearth of litigation interpreting
Section 1197.5(k)(1), pay transparency
advocates may look to Section 7 cases for
inspiration about the types of policies
which may interfere with employees’
right to “aid[] or encourag[e] any other
employee to exercise his or her rights
under” Section 1197.5.21

(2.) Discovery Issues
The extent to which a PAGA plaintiff

is entitled to state-wide discovery of 
contact information for all employees
alleged to have been harmed by an
employer’s violations of the Labor Code
is before the California Supreme Court in
Williams v. Superior Court.22 The court of
appeal in Williams held that a trial court
may limit discovery of employee contact
information for a PAGA plaintiff alleging
state-wide labor code violations to the
facility in which he or she worked, and
then broaden the scope of discovery
incrementally.23 However, other courts
have permitted broader discovery with-
out such incrementalism.24 Stay tuned.
(3.) Attorneys’ fees and damages

PAGA penalties can accrue in three
ways: (1.) violations of Labor Code sec-
tions listed in Section 2699.5, which
includes Section 1197.5, (2.) violations of
certain Health and Safety Code sections
related to Cal-OSHA, and (3.) most other
violations of the Labor Code so long as
the employer has the opportunity to cure
the violation within 33 days of the post-
mark date of the notice sent to the
LWDA and the employer.25 Because
Section 1197.5 is listed in Section 2699.5,
an employer cannot “cure” a violation 
of Section 1197.5 upon receiving the
required LWDA/employer notices. Civil
penalties accrue every pay period, and,

See Gender Pay Gap, Page 12
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unless the Labor Code provides other-
wise, are $100 per pay period per type of
violation for an initial violation.26 If the
employer receives notice of its unlawful
conduct, then each violation “subse-
quent” to this notice generates a $200
civil penalty per pay period per type of
violation.27 While this may not sound
astronomical, the penalties add up. 

For example, in a case where the
employer was alleged to have failed to
provide suitable seats to its approximate-
ly 5,000 bank tellers, the employer esti-
mated the aggregate civil penalties over
approximately 2-3 years to be “approxi-
mately $5,616,000” in arguing that the
claim satisfied the amount-in-controversy
requirement for removal to federal
court.28

Similarly, if a company maintains a
pay secrecy policy, then the company is
liable for penalties as follows: $100 �
(total # of pay periods) � (total number
of employees covered by the policies). 
If the company has received notice of 
its unlawful conduct, then the $100 
base penalty increases to $200. Assuming
a company employs 500 employees,
maintains a written pay secrecy policy
applicable to all 500 employees, pays its
employees twice a month, and has
received no notice of its unlawful con-
duct, then the company’s exposure will
be $100�24�500 = $1,200,000 on day
one of the lawsuit. Seventy-five percent 
of the recovery would be disbursed to 
the LWDA, leaving $300,000 for the
aggrieved employees. Unless the employ-
er takes immediate action to eliminate
the challenged pay secrecy policy, this
exposure will grow with each passing 
pay period.

In addition, attorneys’ fees for suc-
cessful PAGA actions are mandatory, not
discretionary.29

(4.) Procedural issues
PAGA actions are not class actions,

and do not need to meet the require-
ments for class action certification.30 As a
result, firms that typically handle individ-
ual cases may also pursue representative
PAGA actions without bringing a corre-
sponding Federal Rule of Civil Procedure
23 action (or state law parallel).31

Nevertheless, PAGA actions can be and
often are brought as a class action.

Moreover, in the event a viable pay
transparency claim is discovered in the
course of an ongoing individual case,
advocates have the option to file a wholly
separate PAGA-only action to minimize
any logistical burdens or prejudice to a
client related to litigating a representa-
tive claim versus an individual claim.32

Employees bringing a PAGA-only
action likely are not entitled to a jury
trial (which may be another reason to
bring a separate, PAGA-only action if a
pay transparency claim is discovered in
the midst of an individual action).33

Lastly, PAGA actions may not be
compelled into arbitration,34 and settle-
ment of PAGA actions requires court
approval.35

The next frontier

States like California are making
efforts to improve pay data disclosure.
This year, Assembly Member Gonzalez
Fletcher has proposed a bill36 that would
require employers with 250 or more
employees to report the mean and medi-
an difference in salary of male and
female exempt employees, by each job
classification or title. The bill would also
require the employer to report the mean
and median difference in salary of male
and female board members. The employ-
er would have to publish and revise this
information annually on its public web-
site. This bill is modeled after similar
legislation that was recently passed in 
the UK.37 Another bill making its way
through the California legislature would
require employers to provide the pay
scale for a position to an applicant apply-
ing for employment.38 Such a require-
ment has already been enacted in
Massachusetts.39

Prior salaries

Compounding the problem of pay
secrecy in addressing the gender wage
gap is the pernicious use of prior
salaries, which many employers require
job applicants to disclose in order to
evaluate candidates and make salary
decisions. The cumulative effect of these

two common business practices is a
severe imbalance of power and informa-
tion, where the employer holds all of the
pay data information while the employee
is left in the dark to try and negotiate
her salary or determine whether her
salary is fair and equitable.

As with pay secrecy, employers’ use
of salary history disparately impacts
women in the workplace.40  Because
women earn, on average, significantly
less than men, basing salary decisions
solely on prior earnings serves to perpet-
uate historical inequities.

In 2015, the California Employment
Lawyers Association and other worker-
advocate groups lobbied the California
government for passage of Assembly Bill
1017, by Assembly Member Campos,
which would have prohibited employers
from requesting prior salary history from
job applicants. Unfortunately, Governor
Jerry Brown vetoed the bill because of
intense business opposition. The next
year, Assembly Member Campos reintro-
duced the bill, but eventually amended
the bill to instead clarify that prior salary
alone could not be used to justify a 
disparity in compensation under the
California Equal Pay Act, rather than
banning inquiry into prior salaries. 
This year, Assembly Member Eggman is
carrying a bill that follows the original
approach of prohibiting employers from
asking about prior salaries and addition-
ally requiring employers to provide 
salary ranges to job applicants. Already,
Massachusetts and several cities41 have
passed laws banning inquiries into prior
salaries, and similar legislation is pend-
ing in states and cities across the U.S.42

as well as in Congress.43

Challenging the use of prior salary
history in hiring is more important than
ever in light of the Ninth Circuit’s April
27, 2017, decision in Rizo v. Yovino, which
held that “the Equal Pay Act does not
impose a strict prohibition against the
use of prior salary, even though an
employer could manipulate its use of
prior salary to underpay female employ-
ees.”44 This decision only impacts cases
brought under the federal Equal Pay Act,

See Gender Pay Gap, Page 14
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so California practitioners should be sure
to consider California’s Fair Pay Act law
to combat prior salary practices in addi-
tion to strategies discussed below.

Statutory Relief under 1197.5 of the
Labor Code

Luckily, the recent amendments to
California’s Equal Pay Act make clear

that employers cannot rely solely on prior
salary to justify paying a woman less than
a man for substantially similar work.45

Rather, the employer may only consider
prior salary if it accurately reflects some
other job-related qualification, such as
education, experience, or ability. In addi-
tion, the entire pay differential must be
accounted for by these non-gender-based
factors.46 Therefore, worker advocates
should consider challenging policies
where employers tie or limit salary deci-
sions exclusively to prior salaries or use
salary history to justify offering lower
wages to a woman who has equal or bet-
ter job-related qualifications when com-
pared to her male counterpart. As with
the federal Equal Pay Act, establishing
liability under California’s Equal Pay Act
does not require a showing of animus or
discriminatory intent.47

Challenging prior salary policies under
disparate impact theory

Worker advocates may also consider
challenging prior salary policies under a
disparate impact theory under the Fair
Employment and Housing Act (“FEHA”)
or Title VII.48 An employer’s compensa-
tion policies can be violative of the FEHA
or Title VII even if it does not necessarily
constitute a violation of the Equal Pay
Act.49 For example, facially neutral poli-
cies, like restricting new hire pay to a 
certain percentage above the employee’s
prior salary or where employers exclude
candidates below a certain salary range
(using prior salary as a purported proxy
for job qualification) can have a disparate
impact on women.

Courts have considered disparate
impact claims in pay discrimination
cases50, but have not specifically analyzed
prior salary policies under such theory.
As stated in Griggs v. Duke Power Co.,51

Title VII protects people from “not only
overt discrimination, but also practices
that are fair in form, but discriminatory
in operation.”52 In order to establish dis-
parate impact liability, the plaintiff must
“demonstrate[] that an employer uses a
particular employment practice that
causes a disparate impact on the basis 
of race, color, religion, sex, or national

See Gender Pay Gap, Page 16
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origin and the respondent fails to
demonstrate that the challenged practice
is job related for the position in question
and consistent with business necessity.”53

Notably, no evidence of discriminatory
intent/animus is required under a Title
VII disparate impact theory of liability.54

In the pay-discrimination context,
the Ninth Circuit has rejected disparate
impact claims based on the practice of
taking prevailing market rates into
account in setting wages when statistics
show that women historically have
received lower wages than men in the
labor market.55 However, these cases were
brought under “comparable worth” theo-
ries that involve salary comparisons of
different jobs which the plaintiffs asserted

were of comparable worth56 to the
employer. 

In a disparate impact case challeng-
ing a company’s use of an applicant’s or
employee’s prior salary history to set
their compensation, the salary compari-
son would involve men and women in
the same job, and therefore would avoid
the comparable worth theory that has
been disfavored by the courts.57 Notably,
the concurrence in Spaulding pointed out
that the plaintiff could not prove a dis-
parate impact claim “because they never
attempted to show that any of the facially
neutral practices of which they complain
had a disparate impact upon women uni-
versity faculty members as opposed to
male faculty members….At best, they

showed only that members of the nursing
faculty were paid less than some male
faculty members in other fields.”58

A disparate impact claim based on a
company’s policy of using prior salary to
set compensation could avoid such pit-
falls if the plaintiff shows a facially neu-
tral practice, like utilizing prior salary to
set compensation or to exclude job can-
didates, had a disparate impact specifi-
cally on women when compared to men
in the same job category. This claim
could be made by using statistical data to
demonstrate that female employees earn
less than male employees in a particular
occupation and therefore the practice of
utilizing prior earnings, which reflect

See Gender Pay Gap, Page 18
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gender wage disparities, adversely
impacts women as a class. Furthermore,
advocates may draw on lessons learned

from successful disparate impact chal-
lenges to employers’ use of prior crimi-
nal convictions, which frequently exclude

African Americans and Latinos from
employment prospects without individu-
alized consideration in violation of Title
VII.59

California offers robust laws

As pay transparency and pay equity
advocates continue to gain ground at
state legislatures around the country,
California has created what may be one
of the most effective litigation mecha-
nisms in the nation to close the gender
wage gap. With such robust tools in place
and more on the way in the legislative
pipeline, it is up to each workers’ advo-
cate in California to spot opportunities
where they can help close the gender
wage gap, one unfair pay practice at 
a time. 

Eduard Meleshinsky is
an associate attorney at
Bryan Schwartz Law,
where he focuses on employ-
ment discrimination, disabil-
ity accommodation, wage
and hour, and whistleblower
retaliation claims. 

Mariko Yoshihara is
the Policy Director and
Legislative Counsel for the
California Employment
Lawyers Association
(CELA). Mariko was one 
of the lead advocates that
helped draft and pass the
California Fair Pay Act. 

Endnotes

Extensive endnotes will be found
online at www.plaintiffmagazine.com.
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BY LISA P. MAK

This past February a former Uber
employee, Susan Fowler, published a
powerful blog post about the sexual
harassment and gender discrimination
she had experienced while working at
that company. In her post, Fowler
described how each time she reported
harassment and discrimination, the
human resources department did noth-
ing to fix the problem, and management
took retaliatory actions against her.

Fowler’s piece went viral, creating public
outrage against Uber and prompting the
company to launch an internal investiga-
tion (after Fowler had already left Uber
for another job).

Fowler’s story highlights an impor-
tant aspect of potential liability for a
company in employment cases – the fail-
ure to properly investigate claims of dis-
crimination, harassment, and retaliation.
Developing the “failure to investigate”
piece is often a powerful tool in litigating
these cases. 

The FEHA investigation mandate

The Fair Employment & Housing
Act (“FEHA”) mandates employers to
conduct investigations and take correc-
tive action in certain situations. That
statute makes it an unlawful employment
practice for an employer “to fail to take
all reasonable steps necessary to prevent
discrimination and harassment from
occurring.” (Cal. Gov. Code § 12940(k).)
The FEHA also states that harassment of

See Fox and Henhouse, Page 22
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an employee based on his or her protect-
ed characteristic (such as race, gender,
disability, age, and other classifications) is
unlawful if the company, or its agents or
supervisors, knows or should have known
of the harassment but “fails to take
immediate and appropriate corrective
action.” (Cal. Gov. Code § 12940(j)(1).

California case law has reiterated
FEHA’s requirement for employers to
promptly investigate discrimination
claims as a way to prevent discrimination
in the workplace. See, e.g., Northrop
Grumman Corp. v. Workers’ Comp. Appeals
Bd. (1997). 103 Cal.App.4th 1021, 1035-
36 (2002) (“[p]rompt investigation of a
discrimination claim is a necessary step
by which an employer meets its obliga-
tion to ensure a discrimination-free work
environment”); Washington v. California
City Correction Center, 871 F.Supp.2d
1010, 1027 (E.D. Cal. 2012).

Standards for adequate 
investigations

In Cotran v. Rollins Hudig Hall
International, Inc. (1998) 17 Cal.4th 93,
the California Supreme Court began
establishing the standards for adequate
workplace investigations. In Cotran, the
plaintiff was accused of sexual harass-
ment by two female employees. After an
investigation, the employer concluded it
was more likely than not that the plaintiff
had committed the sexual harassment,
and fired him. However, it was later
revealed that the plaintiff and the two
female employees had been involved in
consensual relationships, and that the
women had other motives for their
actions. Plaintiff had not mentioned 
the consensual relationships during the
company’s investigation because he felt
frightened and ambushed. 

Plaintiff sued the employer for
breach of an implied contract to not ter-
minate his employment except for good
cause. At trial, a jury found that the
plaintiff had not engaged in the behavior
on which the company based the termi-
nation decision, and awarded the plain-
tiff for his lost compensation. On appeal,
the parties argued over whether, for
claims of breach of implied employment

contracts, the jury’s role was to decide if
the plaintiff ’s alleged misconduct had
actually occurred, or just if the employer
had reasonable grounds for believing the
misconduct had occurred and had acted
fairly based on that belief. 

The California Supreme Court con-
cluded that it was the jury’s role to
assess, “through the lens of an objective
standard,” the reasonableness of the
employer’s decision to terminate the
employee for just cause, under the cir-
cumstances known to the employer at
the time the decision was made. The
employer’s decision must be based on
“fair and honest reasons, regulated by
good faith on the part of the employer,
that are not trivial, arbitrary or capri-
cious, unrelated to business needs or
goals, or pretextual.” The Cotran Court
further held that the employer’s decision
should be “supported by substantial evi-
dence gathered through an adequate
investigation that includes notice of the
claimed misconduct and a chance for the
employee to respond.” Although the
Court declined to detail all the require-
ments of an adequate investigation, it
noted that investigative fairness required
listening to both sides and giving the
parties a fair opportunity to present
their position and address prejudicial
statements. 

Cases following Cotran

Cases following Cotran have refined
the requirements for an “adequate inves-
tigation” in the employment context. 
In Silva v. Lucky Stores, Inc. (1998) 65
Cal.App.4th 256, the plaintiff was termi-
nated after an investigation into allega-
tions that he had sexually harassed
female employees. The appellate court
affirmed summary judgment in favor of
Lucky Stores, determining that under the
Cotran standards, there was no triable
issue that the employer had conducted
an appropriate investigation or that the
employer had reasonably found good
cause to terminate the plaintiff ’s employ-
ment. 

The Silva Court determined that
Lucky Stores had presented substantial
evidence to support its assertion that it

had made the termination decision in
good faith. Such evidence included: 
Lucky had a written policy specifying
how to investigate sexual harassment
allegations. 

The plaintiff was given prompt
notice of the charges made against him. 
There was a designated person – a
human resources representative unin-
volved with the situation – who was
responsible for investigating sexual
harassment complaints. This HR rep 
had been trained by in-house counsel 
on how to conduct investigations. 
• The HR rep interviewed 15 store
employees, including the plaintiff and
the women who had accused him. He
used “relevant, open-ended, nonleading
questions” that attempted to elicit facts 
as opposed to opinions. 
• The HR rep recorded information 
on witness interview forms and/or
obtained written statements from each
employee interviewed. The HR rep 
also re-interviewed several witnesses 
to follow up on information and clarify
certain issues. 
• The HR rep talked to the plaintiff mul-
tiple times during the investigation to
clarify issues and gave him an opportuni-
ty to present his position and to respond
to statements made by other witnesses
during the investigation. 
• The investigation was conducted
promptly and confidentially. 
• The HR rep summarized his investiga-
tive findings in a written report. 

Based on these factors, the court
concluded that Lucky’s investigation,
while not perfect, met the Cotran stan-
dards for a fair and appropriate investi-
gation, and showed that the decision to
terminate the plaintiff ’s employment 
was a reasoned conclusion supported by
substantial evidence. 

In addition to conducting an ade-
quate investigation, employers must take
prompt action to correct and prevent dis-
criminatory and harassing behavior.
What constitutes appropriate remedial
action will depend on the circumstances
of each situation, but can include disci-
plining the wrongdoers, limiting contact

See Fox and Henhouse, Page 24
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between an alleged harasser and victim,
mandating discrimination and harass-
ment training, and implementing new
compliance policies. Employers also can-
not retaliate against employees who com-
plain about discrimination, harassment,
and retaliation. Cal. Gov. Code §
12940(h). 

Using investigation standards
in litigation 

The FEHA’s mandate for investigat-
ing, correcting, and preventing discrimi-
nation and harassment, combined with
the standards for adequate investigation
articulated in Cotran and Silva, can be a
very effective tool for litigating employ-
ment cases. First, under the statutory lan-
guage of the FEHA, a plaintiff can plead

a separate cause of action for an employ-
er’s failure to prevent discrimination and
harassment. This can be another basis 
for establishing an employer’s liability if
there is a finding of actual discrimination
or harassment. (See CACI No. 2527.)
This can be especially powerful when the
employer did a cursory investigation into
discrimination or harassment complaints,
or did no investigation at all.

Second, gathering evidence to attack
the adequacy of an employer’s investiga-
tion can be useful in establishing factual
issues to defeat summary judgment.
Courts have compared employer investi-
gations to the standards articulated in
Cotran and Silva to determine whether an
investigation was fair, appropriate, and
reasonable under the circumstances. See,

e.g., Serri v. Santa Clara Univ. (2014) 226
Cal.App.4th 830, 873). Similarly, you can
use this comparative approach to estab-
lish a triable factual issue for claims of an
employer’s failure to prevent discrimina-
tion or harassment, and for claims
involving a breach of an implied contract
to not terminate except for good cause.
In cases where the plaintiff is allegedly
terminated for misconduct after an inves-
tigation, you can use evidence of a shod-
dy or tainted investigation to establish
that the “misconduct” was simply pretext
for terminating the plaintiff based on his
or her protected characteristic. Courts
have held that an employer’s failure to
conduct a proper investigation can itself
be evidence of a pretextual termination.

See Fox and Henhouse, Page 26
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(See, e.g., Nazir v. United Airlines, Inc.
(2009) 178 Cal.App.4th 243, 277, 280;
Mendoza v. Western Medical Center Santa

Ana (2014) 222 Cal.App.4th 1334, 1344-
45). Further, a “set-up” investigation into
the plaintiff ’s alleged misconduct may

arguably be considered an adverse
employment action, if it materially affects
the plaintiff ’s job performance or oppor-
tunities for advancement in his or her
career, under the language of Yanowitz v.
L’Oreal USA, Inc. (2005) 36 Cal.4th 1028,
1035.

Third, shining a spotlight at trial 
on the company’s failure to adequately
investigate the plaintiff ’s claims, or on
the company’s “set-up” investigation to
unfairly terminate the plaintiff, can be
very effective in turning a jury against
the company. It allows you to focus on
the employer’s shortcomings, inability to
be fair, and lack of credibility. Jurors may
become upset that the employer swept
legitimate complaints under the rug, or
targeted the plaintiff unfairly, or failed to
take remedial actions to create a better
workplace. This can be an avenue to
higher general and special damages, 
and also to possible punitive damages.

Building up the evidence

There are many ways you can build
up the evidence on the “failure to investi-
gate” part of your case. You should
request a copy of the investigative file
and all documents related to the investi-
gation and its findings. This can be a
treasure trove of evidence regarding the
inadequacy of the investigation. You can
use the factors established in Cotran and
Silva as a checklist to see where the inves-
tigation was unfair or unreasonable. For
example – Was the investigation conduct-
ed by someone who was truly neutral, or
who instead had a stake in a particular
outcome? Were all critical witnesses 
interviewed and necessary documents
reviewed? Was there sufficient documen-
tation and support for the investigative
findings? Was the plaintiff allowed to
present his or her side of the story? 

It is also worth noting that “[i]f a
defendant employer hopes to prevail by
showing that it investigated an employ-
ee’s complaint and took action appropri-
ate to the findings of the investigation,
then it will have put the adequacy of the
investigation directly at issue, and cannot
stand on the attorney-client privilege or

fox and Henhouse, continued from Page 24
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work product doctrine to preclude a
thorough examination of its adequacy” in
discovery. Wellpoint Health Networks, Inc. v.
Superior Court (1997) 59 Cal.App.4th 110,
128. Thus, an employer who wants to
rely on this defense will need to produce
investigative documents, even if the
investigation was undertaken by legal
counsel. Otherwise, the employer will not
be able to use evidence about the investi-
gation at trial. You should also be wary of
significant redactions in the investigative
file, as this will hamper your ability to
glean critical facts and analysis from the
investigation.

The investigative file will also be a
useful roadmap for conducting further

discovery. You can depose the individuals
who conducted the investigation and the
witnesses they interviewed or failed to
interview. You can examine documents to
see if they support the investigative con-
clusions, and to formulate additional dis-
covery questions. You can re-trace the
investigative steps to uncover flaws or
biases in the way the investigation was
conducted. If witness interviews and doc-
umentary evidence are suspiciously miss-
ing from the file or have been inexplica-
bly destroyed, you should highlight that
at trial. See also CACI No. 203 and 205.

Another powerful approach is to
point out how the handling of the inves-
tigation deviated from the employer’s

own stated policies on investigative and
disciplinary procedures. You can also
compare the investigation at issue to how
other investigations were handled by the
company, to show that the company
could have done things differently if it
had wanted to. Hiring a human resources
expert may also be useful to explain, for
purposes of a summary judgment motion
or for trial, how the company’s investiga-
tion did not meet appropriate standards.
Ultimately, you want to be able to focus
on the deficiencies of the employer’s
investigation and how they did not give
your client a fair chance.

Conclusion

Developing evidence on an employ-
er’s failure to investigate can be a power-
ful tool for litigating contentious employ-
ment cases. If possible, you should incor-
porate this strategy into your cases to
help defeat summary judgment, establish
employer liability, and get the jury on
your client’s side at trial. 

Lisa P. Mak is a trial
attorney at Minami
Tamaki LLP in the
Consumer and Employee
Rights Group, where she
handles plaintiff-side
employment and consumer
litigation cases. Ms. Mak
has many years of experience
representing employees across a broad range of
industries for all types of employment disputes,
including claims for discrimination, harass-
ment, retaliation, defamation, and wage and
hour violations. She currently serves on the
Board of Directors for the Asian American
Bar Association of the Greater Bay Area 
and is an active leader in the California
Employment Lawyers Association. She has
been selected as a SuperLawyers Rising Star
since 2015. In 2016, she obtained a jury 
verdict in a case that was included in the
LexisNexis “Top 10 Employment Verdicts”
for 2016. She can be reached at
LMak@MinamiTamaki.com. Her firm’s 
website is www.minamitamaki.com.
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BY KATIE BAIN, LAURA MAZZA

AND KATIE DEBSKI

We receive hundreds of calls every
month from people who believe their
rights have been violated and often have
the unhappy job of having to explain to
them why they are not actually protected
under the law. Many of these people
have been treated extremely unfairly, but
fall just outside the parameters of the
law. This is particularly true in the
parental-leave context. Approximately 68
percent of children in the United States
are part of families in which both parents
work,1 so parental leave is something that

affects most American families. However,
in many cases, employers are not legally
obligated to provide parents with any
time off. For example, the California
Family Rights Act (CFRA) only applies to
those working for employers with 50 or
more employees and to those who have
been with the company for at least 12
months, so if you are employee number
45, or have worked at the company for
only 11 months, you are not protected. 

One such call came to our firm
recently, from a father who worked for an
employer that was large enough to fall
under CFRA, but he had worked at the
company for just under a year so he 
didn’t qualify for CFRA protection. 

His wife had a baby and he requested
time off to bond with and help care for
his new baby. The company initially
approved his request, but then terminat-
ed his employment upon his return for a
vague, unsubstantiated reason (apparent-
ly, he was not a “cultural fit” despite his
11 months of employment without inci-
dent). The potential client unfortunately
had no legal protection, other than per-
haps a creative argument for breach of
contract based on the employer’s
approval of his leave request. 

We have had countless similar calls –
from fathers who have no legal right to
take time off for the birth of their babies,

See Family-leave Law, Page 32
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from mothers who need time off to 
care for a sick child, from parents who
need time off when their children’s
school is closed due to a holiday or
spring break. 

Below, we’ll cover the main laws that
provide job protection in these situa-
tions, as well as some of the situations
where there is no protection. We’ll also
compare California laws to the laws in
other states and countries. It’s important
to note that none of these laws obligate
employers to provide parents with paid
leave, although California does offer a
limited paid-family-leave program,
another issue that we’ll touch on in 
this article.

Laws that provide job-protected
time off for parents:

California Family Rights Act (CFRA)
The California Family Rights Act, 

or CFRA, is the California equivalent of
the federal Family Medical Leave Act
(FMLA). CFRA, codified at California
Government Code sections 12945, et
seq., provides employees with up to 
12 weeks of job-protected leave for the 
birth of a child, the employee’s own seri-
ous medical condition, or the serious
medical condition of an immediate 

family member. However, CFRA only
applies if the employer has at least 50
employees working within 75 miles of
the employee, if the employee has been
employed for at least a year, and if the
employee has worked at least 1,250
hours in the previous year. CFRA pro-
vides employees with many protections
– they have to be returned to the same
or equivalent position after their leave
and their employer has to continue to 
pay for any employer-provided portion
of their health insurance benefits.
Unfortunately, many employees don’t
qualify for leave under CFRA, either
because they have not worked at the
company long enough, or because the
company doesn’t have enough employ-
ees at or near the employee’s work site
to fall under the law.
Fair Employment and Housing Act
(FEHA)

FEHA, codified at Government
Code section 12940 et seq., is California’s
analog to federal Title VII, and makes it
illegal for employers with at least five
employees to discriminate against
employees in certain protected classes,
including disability (e.g., related to preg-
nancy). FEHA also requires employers to
accommodate employees with disabilities,

and a finite leave of absence can be a 
reasonable accommodation if it does 
not create an undue hardship for the
employer. However, this law does not
apply to very small employers, and does
nothing to protect parents who need
time off to bond with an infant or to care
for their sick children (although there is
a 2016 case that held that an employee’s
association with a physically disabled per-
son was itself treated as a disability under
FEHA2). 
Pregnancy Disability Leave Law (PDLL)

The PDLL, found in California
Government Code section 12945(a), is
part of FEHA and provides employees
with up to four months of job-protected
leave for periods when the employee is
disabled by pregnancy, childbirth, or
related medical conditions. The PDLL
helps pregnant and new mothers take
time off, as most OBGYNs will certify
their patients as being disabled for some
limited period prior to their due date
(or longer depending on the circum-
stances of the pregnancy), plus six weeks
following a vaginal birth and eight
weeks following a Cesarean-section. This
is a far-reaching law because, like FEHA,
it applies to any company with at least
five employees. However, also like
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FEHA, it provides no protection for
workers at very small companies, and
does not extend to fathers wanting to
take time off to bond with and care for
their new babies.
Kin Care Law

California’s Kin Care law is found 
in section 233 of the California Labor
Code. The Kin Care law was enacted
prior to California’s mandatory sick-leave
law, and requires that employers who
provide paid sick leave must permit
employees to use up to half of their
accrued and available sick leave to care
for a family member needing care due to
any of the reasons listed in California
Labor Code section 246.5 (which include,
among other things, diagnosis, care or
treatment of an existing health condition
and preventative care). The Kin Care law
is helpful in allowing parents to take time
off when their children are in need of
medical care, but because it only requires
employers to provide half of the employ-
ee’s sick leave for this purpose, it doesn’t
provide much time off in most cases (cur-
rently California only requires employers
to provide three days of sick leave per
year to employees). It also doesn’t help 
a parent who wants time off to bond 
with a new baby.
Family School Partnership Act

California Labor Code sections
230.7 and 230.8, referred to as the
Family School Partnership Act, were first
passed in 1995 but have recently been
expanded as of January 1, 2016. The
law provides parents and guardians with
time off from work for various school
activities for their children, including 
to appear at the child’s school at the
request of the child’s teacher, when the
child has been suspended for certain
types of misconduct, and if the employ-
er has at least 25 employees, to partici-
pate in activities at the child’s school,
for school emergencies, or to locate or
enroll the child in school or with a child
care provider. However, the Act provides
only 40 hours off per year, and no more
than eight hours per calendar month, 
so while helpful, it still leaves many 
parents without sufficient time off in
many contexts.

A comparative view of parental-
leave laws and their benefits:

When it comes to parental-leave
law and policy, the stakes are high.
Numerous studies have found significant
benefits to children in countries that pro-
vide for paid parental leave, including
significant reductions to infant and child
mortality rates.3 Studies have also shown
that when fathers take leave after their
babies are born, they are considerably
more likely to be involved in and feel
responsible for childcare later in the
child’s life.4 A study on the impact of
labor policies on children’s health
explained, “Even though the implemen-
tation of these work protections entails
inevitable financial and administrative
costs, evidence has also indicated that
they can have offsetting, positive eco-
nomic outcomes for families and 
companies.”5

For example, countries that offer
paid maternity leave see higher rates of
women returning to work after having
children, as well as higher employment
rates among women in general. This
benefits employers, as long-term reten-
tion leads to decreased costs spent on
hiring and training, as well as increased
productivity by more experienced work-
ers.6 Paid leave and flexible policies that
allow for parental leave and child-health
leave have been found by the Families
and Work Institute to create notable ben-
efits to employers including, “increasing
employee engagement and retention;
reducing turnover; reducing absenteeism
and sick days; increasing customer satis-
faction; reducing business costs; increas-
ing productivity and profitability;
improving staffing coverage to meet busi-
ness demands; [and] enhancing innova-
tion and creativity.”7

Other countries

When comparing the United States
with other countries, we are significantly
behind in terms of what we offer to par-
ents, both in terms of job-protected leave
and paid leave. Of the 188 countries with
accessible labor legislation, 180 provide
for paid leave for mothers.8 The United

States is one of only eight countries that
do not provide paid leave for mothers
(the other seven are Suriname, Liberia,
Samoa, Nauru, Palau, Tonga, and Papua
New Guinea). Forty-five countries provide
mothers with six months of leave, and 
52 countries provide between 14 and 
25 weeks. Sweden is one of the strongest
examples, where the government pro-
vides almost 16 months of paid leave 
to be used between two parents.9 For
fathers, there are fewer protections glob-
ally than for mothers, but the United
States still lags significantly behind.
Eighty-one other countries provide paid
leave for fathers (although in 40 of those
countries, they only allow for three weeks
of leave for fathers).

Other states

Within the United States itself, there
is a wide variance among the individual
states in parental-leave laws. Fortunately
for Californians, we rank high on the 
list of U.S. states for going above and
beyond the limited federal protections 
in place. The National Partnership for
Women & Families published a state-by-
state analysis of laws that help parents,
titled, “Expecting Better.”10

California is one of the more gener-
ous states in terms of coverage for time
off related to children being sick or the
birth of a child, and was the only state 
to receive an “A” grade in the Expecting
Better study. All states are subject to 
the federal Family Medical Leave Act
(FMLA). FMLA is comparable to
California’s CFRA, and provides 
12 weeks of job-protected leave under
the same conditions as CFRA, discussed
above. Some states provide greater 
protection in some way, such as
California, which provides paid leave, or
Connecticut (which received an “A-” in
the study), which provides for 16 weeks
of job-protected leave for the birth of a
child or to care for a family member with
a serious medical condition. Washington,
D.C., also received an “A-” in the study,
and provides up to 16 weeks of family
leave plus 16 weeks of medical leave for
the employee’s own health condition and
covers any employer regardless of size.
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Twelve states (Alabama, Arizona,
Georgia, Idaho, Michigan, Mississippi,
Missouri, Nevada, Oklahoma, South
Carolina, South Dakota, and Wyoming)
received failing grades in the study, as
they have no protections for working
parents, other than the federal 
FMLA. 

Other than California’s Family
School Partnership Act, a few other states
provide for time off for parents to attend
school-related activities for their children
(Washington, D.C., Illinois, Louisiana,
Massachusetts, Minnesota, North
Carolina, Rhode Island, and Vermont).
Nevada makes it illegal to terminate an
employee for taking time off to attend a
child’s school-related activities. 

According to the National
Conference of State Legislatures
(NCSL),11 California is one of only three
states that offer paid family leave (the
other two are New Jersey and Rhode
Island). New York has a new law going
into effect in 2018 that will also provide
for paid family leave. California provides
six weeks of paid family leave for time off
from work to care for a seriously ill child,
parent, parent-in-law, grandparent,
grandchild, sibling, spouse, or registered
domestic partner, as well as for new par-
ents who need time to bond with their
babies. 

The state programs in California,
New Jersey, and Rhode Island are all
paid for by employee payroll contribu-
tions. It is important to note that at least
in California, eligibility for paid family-
leave benefits does not necessarily equate
to job-protected leave. We have many
employees call us who think that because
they have been contributing through
their paychecks into the state paid family-
leave fund, they are protected when they
attempt to use this benefit. However, if
they fail to meet the eligibility criteria 
of the protected-leave laws listed above
(i.e., work for an employer with over 50
employees for at least a year, be disabled
by pregnancy or child birth, etc.), they
could still be terminated for attempting
to take the paid family leave, leading to
an extremely unjust (but technically
legal) result.

Paid-leave benefits everyone

The science is clear that providing
parents with job protection and paid
leave to bond with their new babies and
to care for their sick children benefits
everyone – the employees, their children,
the employers, and society as a whole.
The vast majority of countries seem to
understand this and provide parents
(especially mothers) with significant ben-
efits. Unfortunately, the United States
has not followed suit, and while employ-
ees in California are lucky to have some
of the best protections and benefits in
this country, we still have a long way to
go to even come close to what is offered
in most of the developed and developing
world. Currently, the California legisla-
ture is considering a bill (SB 63,
authored by Senator Jackson) to expand
job-protected parental leave to employ-
ees working for companies with 20-49
employees. It is not yet clear if this bill
will pass – a similar bill (SB 654) was
vetoed by Governor Brown in 2016, but
we are certainly hopeful. 

At our firm, we are all mothers of
young children. Our kids are in daycare
(aka germ central) and are building up
their immune systems, which means they
get sick a lot. We take time off whenever
our kids are sick because we want to be
there to care for them, and we often
don’t have a choice since most daycares
have strict rules about when sick children
can return to school. We take time off
when we have new babies to give us time
to recover from childbirth, to adjust to
life with a new baby, and to bond with
our babies. We are lucky that we can do
so without trepidation that we may lose
our jobs, but most workers do not have
that same assurance.

Prior to forming our own firm and
becoming parents, we all had work expe-
riences at small firms with fewer than five
employees. Had we still been at those
firms when we became parents, we would
have had no legally protected right to
time off. We hope that the United States
catches up with the rest of the world and
starts providing parents with significantly
more protected and paid time off so that

workers in this country have the opportu-
nity to be both outstanding employees
and amazing parents, without having to
choose between the two.

Katie Bain is a plaintiff ’s-side employ-
ment attorney at Bain Mazza & Debski
LLP. She authored this article with the assis-
tance of her two partners Laura Mazza and
Katie Debski. Their firm handles a broad
range of employment law matters, including
employment discrimination, harassment, retal-
iation, wrongful termination, and wage and
hour violations. Their practice also includes
personal injury, representing plaintiffs in
automobile and slip and fall accidents. All
three partners are mothers of young children
and firmly believe that litigation and parent-
hood do not have to be mutually exclusive. A
collaborative approach, in which all attorneys
work on every case together, sets their firm
apart. Check them out on Yelp and at
www.bmdlegal.com.
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fear, it was a difficult decision for her
parents because they loved their home-
land as well as their friends and family,
she said.

It was also a difficult time for
Shapirshteyn and her sister. As teens,
moving to another country was life-
changing to say the least.

“All you think (as a teenager) is 
‘I’ve just established my social life here,
and now it’s going to be completely
destroyed.’ And it is,” Shapirshteyn said.
“It’s very hard to move as a teenager. I
remember I was wearing everything that
would be stylish right now. I didn’t fit in;
everything was wrong. I remember in
math getting a B on a test for a decimal
point; I would put a comma instead of a
period because that’s what we did in
Ukraine. It was traumatizing.”

Shapirshteyn said it took her a while
to get used to having four gas stations on
one corner and having new clothes as
opposed to the hand-me-downs she had
been accustomed to her entire life. And
she certainly didn’t miss the grocery lines
in Kiev, standing in line for bread and
going from one store to the other
because, despite a two-hour wait, the first
store runs out.

No English-Second-Language
courses

The language barrier in the U.S.
also was not easy, but Shapirshteyn was
determined to avoid English as a second
language courses because they made her
feel isolated.

“So over one summer, I actually
learned English from watching TV with
subtitles,” she said. “I watched ‘Sister
Sister’ and ‘Fresh Prince of Bel Air.’
That’s how I learned to speak English. I
tested out of ESL and then took regular
English then went on to honors and 
AP English, and things got better from
then on.”

Another big deal for the young
Shapirshteyn at the time was having car-
pet and stairs in their home. “I never
had carpet in my life, and I loved the
stairs,” she recalled. “It’s funny because
now I live in a place with stairs, and 
I curse them every day.”

Taking on big companies

Shapirshteyn said she does a few tri-
als a year and believes confidence and
credibility with jurors are critical at trial.
Her cases range across several areas of
personal injury as well as insurance bad
faith and products liability. The latter she
sort of considers her specialty, mainly
because she is so passionate about it.

“It’s the area I enjoy the most
because there’s just so many different
facets to products liability litigation,” she
said. “A lot of times, there are defects not
because of negligence on the part of the
company, but because the company
knowingly is choosing profits over safety.
That is something that is outrageous 
and I can get very angry about, and that
fuels me.”

Shapirshteyn said before she goes to
trial, it’s important for her to resolve any
doubts and be completely invested in her
client and her case. She believes she is
not a strong public speaker and that puts
her at a disadvantage when trying to win
over the jury.

“You need to stand behind what you
say 100 percent, or the jury will know
you’re not telling the truth or will think
you don’t believe in your case, that you’re
faking it,” she said.

While the Johnson & Johnson case
was a huge verdict and a nice outcome
for her client, Shapirshteyn said the case
continues to go far beyond the money.
She and her team fought for a sharing
provision in the protective order request-
ed by Johnson & Johnson so that
Shapirshteyn could share information
from the trial with other plaintiffs across
the country. It turned out, Johnson &
Johnson forgot to seal the court docu-
ments they alleged contained confiden-
tial information, and Shapirshteyn put
them out there.

“Big companies when they do some-
thing egregious, they fight very hard to
hide it through protective orders,” she
said. “Many plaintiff lawyers won’t fight
protective orders because it is too annoy-
ing or too much work, or they will fight it
just enough for their client and their case
to make life easier on them. What we did

with the Johnson & Johnson … that real-
ly did make a difference. Even though
my case was essentially over, I fought in
court to do that. It’s not to the benefit of
my client, but it does benefit everybody
else. 

“The ironic part is my case was still
on appeal,” she continued, “but shortly
after the verdict and shortly after the
documents were released, cases all
around the country had settled.”

Taking time away

When she’s not taking on big com-
panies, Shapirshteyn loves to travel. She
was getting ready for a trip to Greece in
May, and she said she uses every oppor-
tunity she’s afforded to take quick trips 
to places such as Mexico, Panama and
South America. She also enjoys surfing
but doesn’t get to do it much in
California, instead hitting the waves
when she travels to places like Costa
Rica.

Shapirshteyn also hikes, does 
yoga and loves ballroom dancing.

Though her journey into the 
law profession was quite unique,
Shapirshteyn tries not to dwell on the
past too much. She did face challenges
because of her accent and myriad other
reasons, but she said she’s almost forgot-
ten them and instead just focuses on the
work in front of her.

“Because if you focus on those differ-
ences and the biases of people, you’re
just going to drive yourself crazy,” she
said. “There are a lot of challenges in the
profession. It’s getting better, but there
are a lot of challenges: Being young,
inexperienced; couple that with being a
female attorney, the school you went to,
the area you’re from. There are so many
biases, especially when it comes to oppos-
ing counsel. They will try to capitalize on
those biases. It’s hard to resist it and to
not be intimidated, especially in litiga-
tion in that it can be such a hostile,
adversarial environment. You have to
know you’re right and believe in your
own work and persist.”

Stephen Ellison is a freelance writer
based in San Jose.
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BY STEPHEN ELLISON

As if enduring law school and the
bar exam weren’t difficult enough, Nina
Shapirshteyn had a few bonus challenges
to meet on her way to a successful law
career.

The partner with the Alexander Law
Group did not speak English until she
was in high school, and she had come to
the United States from a country where
law served a much different and rather
dubious purpose.

“I grew up in Ukraine, where the
judicial system is based on and survives
on corruption,” said Shapirshteyn, who
was raised in the city of Kiev. “So, being 
a lawyer there not only meant bending
the rules but also living, breathing and
enabling corruption. Corruption is the
rule, not the exception.”

After she arrived in the U.S.,
Shapirshteyn quickly took to the ideals 
of opportunity and liberty and equality.
They were the unfamiliar, novel elements
of a free society that people from her
homeland just were not accustomed to.
And they eventually became motivating
factors for a young, impressionable
Ukrainian immigrant.

You have to fight for your
chance

“Ultimately, as I became older, I
found that what I loved and cherished
about this country was the chance that
this country has, not the chance it gives
you,” she said. “But you have to fight for
it. And if you do fight, you have to fight
honestly, and you can get it. You can’t
really do that everywhere. To me that
chance at equity was important. I don’t
know if it’s partially because of my back-
ground, but that became key.”

Indeed, overcoming a language 
barrier and extreme cultural, political
and socioeconomic differences were 

challenges, but
Shapirshteyn
persevered.
Despite the
obstacles, her
success in
Ukrainian
schools car-
ried over to
America, and
she attended
UC San Diego
for her under-
graduate stud-
ies, then Pace

University School of Law in New York.

Perhaps a tax lawyer

While in law school, Shapirshteyn
said, she had a tax law professor who
made the subject “a ton of fun.” After
graduating, Shapirshteyn then got a job
offer from a tax law firm, and that
brought her to a crossroads.

“I literally was blacklisted at that
firm because as much as I tried, I could
not start there,” she said with a chuckle.
“I realized I wanted to do litigation, and
I could not sit behind a desk. So I said
yes, and then I backed out, then said yes
again and backed out again. I can’t
believe how many times I said yes to this
firm. I can’t even talk to these people
anymore because I feel so bad.”

Shapirshteyn instead followed her
litigation desires to a job on the West
Coast, joining O’Reilly Collins in San
Mateo, where she spent five-plus years
doing insurance bad faith, products 
liability and personal injury work. 

“I always enjoyed my tort class and
constitutional law class, and so I always
had that affinity for plaintiff law – for
people who are injured or whose civil
rights are impacted,” Shapirshteyn said.
“I recently wrote an email to my tort law
professor, caught him on his last day of

work before retirement. He told me there
are only two things he would take with
him, and my email would be one of
them. My email thanked him for steering
me into the field.”

$79.8 million products-liability
verdict

In 2012, Shapirshteyn moved on to
the Alexander Law Group, where she
made her mark as one of the top plain-
tiffs’ lawyers in the state. In 2015, she
was selected as a Trial Lawyer of the 
Year by the San Francisco Trial Lawyers
Association for her work as lead counsel
in a case against Johnson & Johnson that
garnered a $79.8 million jury verdict, the
largest verdict in California and the 18th-
largest in the U.S. that year.

But even before that large verdict,
she was being recognized for her achieve-
ments. In 2013 and 2014, Shapirshteyn
was honored as a Northern California
Super Lawyers Rising Star, an honor lim-
ited to only 2.5 percent of the attorneys
under the age of 40.

From Kiev to California

Shapirshteyn grew up about 90 miles
from Chernobyl, the site of the worst
nuclear power plant accident in history
in April 1986. Soon after the accident,
her parents were looking for ways to get
the family out of the country because of
the radiation fallout that would not be
going away for generations to come. 

There were other factors in consider-
ing a move: It was an incredibly unpre-
dictable country, Shapirshteyn said. Even
after the Soviet Union collapse, the chaos
didn’t get much better, she said. Her
father had built a successful business, but
nothing was safe. There were threats, and
she recalled having guns in their house,
even though her parents were not the
type of people who would fire guns.
Despite all the turmoil and lingering

Profile: Nina Shapirshteyn
Ukrainian immigrant cherished her chance at success
in the U.S. and developed a passion for products-
liability cases

Shapirshteyn



Punitive damages in employment:
How to get them and keep them
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engaging in sexual harassment. Or per-
haps you have smoking gun evidence
that the head of human resources target-
ed your client for termination because
she was a “troublemaker” who com-
plained about illegal conduct. In these
cases, proving liability under Civil Code
section 3294 may simply be a matter of
lining up the evidence for the jury so
they can see the elements are met. 

But many of our cases simply don’t
reveal direct evidence of corporate heads
personally engaging in misconduct.
Companies intentionally use low-level
managers to deliver termination deci-
sions in an attempt to shield themselves
from this very type of liability. When this
situation presents itself, focusing on who
“authorized or ratified” the discriminato-
ry conduct is key. 

Depose all players

In response to Employment Form
Interrogatory number 201.1, an
employer must disclose the name of
“each person who participated in the
termination decision.” Look carefully at
this response and depose each of the
people listed. If these deponents deny
having the authority to fire your client
on their own, don’t be frustrated: you
may have just been handed proof of
authorization or ratification by a high-
er-up in the company. Confirm that the
supervisors and managers that interact-
ed directly with your plaintiff shared all
important information about your client
with that decision maker when they rec-
ommended termination. Specifically
request all emails and text messages
between the corporate decision maker
and subordinate manager, so that you
can build a record of the company
being on notice about the events that
form the basis of your lawsuit.

Once you have proof that a corpo-
rate agent had to be briefed about events
in order to approve the termination, you
are on your way to showing liability for
punitive damages. “Ratification . . . may
be established by any circumstantial or
direct evidence demonstrating adoption or
approval of the employee’s actions by the
corporate agent.” (Ibid., emphasis

added.) Ratification may be “inferred” 
if the employer is “informed of the 
employee’s actions” but “does not fully
investigate and fails to repudiate the 
employee’s conduct.” (Fisher v. San Pedro
Hospital (1989) 214 Cal.App.3d 590, 621,
emphasis added.)

Also, keep in mind that the
employer’s proffered reason for termi-
nation may help you in proving more
than simple “pretext” to establish
underlying liability for discrimination
or retaliation. The same evidence the
defendant relies on to attempt to cover-
up their unlawful actions can be further
proof of fraudulent and malicious con-
duct. When an employer “attempt[s] to
hide the illegal reason for their decision
with a false explanation,” that very 
conduct is “base, contemptible or vile”
and will support a jury’s determination
that the employer acted willfully and 
in conscious disregard of your employ-
ee’s rights. (Cloud v. Casey (1999) 76
Cal.App.4th 895, 912.) 

Because there are various ways to
meet the requirements for punitive dam-
ages under Civil Code 3294, be sure to
take the time in closing to review each 
element of CACI Jury Instruction 3946
(Punitive Damages – Entity Defendant)
with your panel. Explain to them piece 
by piece that there are multiple ways that

liability can attach, and show them the
specific documents and testimony that
support each separate type of finding.

Who is a managing agent?

The defendant in your case will cer-
tainly not concede “managing agent” sta-
tus if there is any chance for avoidance of
punitive damages. Because you know the
challenge is coming (perhaps via summa-
ry adjudication motion and then again at
trial), knowing the types of employees
who have been found by California
courts to constitute managing agents is
key, and will help you create a roadmap
of the evidence you need to obtain dur-
ing depositions to get ahead of this antic-
ipated defense.

The seminal case regarding the
determination of managing agent status
is White v. Ultramar, Inc. (1999) 21 Cal.4th
563. In White, the California Supreme
Court held that “the mere ability to hire
and fire employees” was not enough to
render a supervisory employee a manag-
ing agent under Civil Code 3294.
Instead, managing agents were “only
those corporate employees who exercise
substantial independent authority and
judgment in their corporate decision-
making so that their decisions ultimately
determine corporate policy.” (White at
566-67.) 
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BY ANNE COSTIN

“This is just not a punitive damages
case. And even if you somehow con-
vinced a jury otherwise, punitive dam-
ages are limited to a 1:1 ratio to compen-
satories in employment cases.” Sound
familiar? Defense counsel and mediators
have repeated some version of this state-
ment to me in just about every case 

I have litigated. So, are they right? Are
punitive damages incredibly difficult to
prove and even harder to hold on to?

Is your case a punitive damages
case?

If you are litigating against a 
public entity, punitive damages are not
available. However private employers in
California are liable for punitive damages

in discrimination, harassment, and retali-
ation cases if a plaintiff proves by clear
and convincing evidence that “an officer,
director, or managing agent” of a corpo-
ration personally engaged in oppressive,
fraudulent, or malicious conduct, or 
“authorized or ratified” that conduct.
(Civ.Code 3294, subd. (b).)

Certainly some of our cases may
involve a board member personally
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“limit” or “cap” on an employee’s ability
to keep a punitive damage award. 

Is there a 9:1 ratio or 1:1 ratio
limit in employment cases?

Many of you may have heard refer-
ence to a 9:1 or single-digit ratio or limit
on punitive damages in all cases, or even
a 1:1 ratio in employment cases. Where
did these seemingly arbitrary numbers
come from? Do they in fact serve as strict
caps on punitive damages?

The 9:1 or single-digit ratio lan-
guage is related to the U.S. Supreme
Court case State Farm Mut. Auto. Ins. Co.
v. Campbell (2003) 538 U.S. 408. State
Farm was a bad-faith insurance case fol-
lowing a car collision. State Farm, the
defendant driver’s insurer, refused to
settle for the limits of their insurance
policy ($50,000), and instead took the
case to trial and lost; the judgment was
for $185,849. State Farm refused to
cover the $135,849 in excess liability,
and a bad-faith action ensued. At trial
on the bad-faith action, the insureds
“introduced evidence that State Farm’s
decision to take the case to trial was a
result of a national scheme to meet cor-
porate fiscal goals by capping payouts
on claims company-wide.” (State Farm at
414-415.) The jury awarded $2.6 million
in compensatory damages (which the
trial court reduced to $1 million) and
$145 million in punitive damages. (Ibid.)
On appeal, the Supreme Court exam-
ined whether this 145:1 ratio was
“excessive.”

The Supreme Court in State Farm
examined the punitive award and found
it to be “irrational” and “unreasonable”
and therefore in violation of due process
protections. The Supreme Court did not
reduce the award itself, instead remand-
ing the matter for the Utah state court –
but in doing so, the Supreme Court
noted that “few awards exceeding a single-
digit ratio between punitive and compen-
satory damages will satisfy due process.
[Citation omitted.] Single-digit multipli-
ers are more likely to comport with due
process….” (Id. at 418, emphasis added.)
It is this language from the State Farm

case which has been widely cited by
defendants to purportedly limit punitive
damages to a 9:1 or single-digit ratio.
Notably, however, the State Farm opinion
specifically refused to set such a bright
line ratio by expressly using the qualifiers
“few” and “more likely.” 

The fake 1:1 ratio

The 1:1 ratio that employment
defense counsel attempt to claim “caps”
punitive damages in our cases arose out
of the California Supreme Court case of
Roby v. McKesson (2009) 47 Cal.4th 686.
In Roby, a disabled employee challenged
an attendance policy which required 24-
hour notice for absences. (Ibid.) Roby did
reduce punitive damages to a 1:1 ratio
to compensatory damages on appeal,

but at no point did the court state that
such a ratio would be required, nor 
even appropriate in every employment
case.

Instead, the Roby opinion empha-
sized the ratio it selected was based “on
the specific facts of this case,” where
there was “no indication of repeated
wrongdoing by employer McKesson.”
(Id. at 766-767.) The Roby court went so
far as to note that the employer’s con-
duct “was at the low end of the range of
wrongdoing that can support an award of
punitive damages” and expressly noted
that the 1:1 ratio was only appropriate
given “the relatively low degree of rep-
rehensibility on the part of employer
McKesson.” (Id. at 719, emphasis
added.) 

Submit your latest verdict to JuryVerdictAlert.com40 Plaintiff | June 2017 | plaintiffmagazine.com

Defense counsel in your cases will
likely argue that this definition effectively
limits managing agents to board mem-
bers and the highest ranking executives
in a company. It does not. 

An employee’s status must be deter-
mined on a “case-by-case basis.” (White at
567.) In White, the court found that a
“zone manager” responsible for “manag-
ing eight stores” and “at least 65 employ-
ees” was a managing agent. (Ibid.) The
Court explained that “the supervision of
eight retail stores and sixty-five employ-
ees is a significant aspect of Ultramar’s
business” and the fact that the manager
reported to and consulted someone in
another department before taking action
did not detract from the employee’s 
independent authority. (Ibid.). A few key
opinions which have made managing
agent determinations are: 
• Wysinger v. Automobile Club of Southern
Calif. (2007) 157 Cal.App.4th 413, 428-
429: a vice president of district office
operations was found to be a managing
agent. Five regional managers reported
to him, he managed day-to-day opera-
tions of all of the facilities in his district,
and had authority to move managers to
different offices. 
• Major v. Western Home (2009) 169
Cal.App.4th 1197, 1220-1221: a regional
insurance claims manager who super-
vised 35 employees and exercised author-
ity to pay or deny claims was determined
a managing agent. 
• Hobbs v. Bateman Eichler, Hill Richards
(1985) 164 Cal.App.3d 174, 193: the
manager of single branch office of a bro-
kerage firm was a managing agent
because he was responsible for supervi-
sion of office’s 8,000 accounts. 
• Gober v. Ralphs Grocery (2006) 137
Cal.App.4th 204: a district manager who
was “in charge of several stores” and
“acts as a liaison to upper management
for the operation of the stores” was a
managing agent. 
• Roby v. McKesson (2009) 47 Cal.4th 686,
715: the plaintiff ’s complaint to two
midlevel managers (the head of a distri-
bution center and the regional human
resources director) was sufficient to sup-
port the jury’s inference that employer

was aware of and ratified unlawful 
conduct. 

Are there limits on punitive
damages in employment cases?

For most employment cases asserting
discrimination, harassment, or retaliation
in violation of California law – including
the Fair Employment and Housing Act,
Labor Code 1102.5, and Wrongful
Termination in Violation of Public Policy
claims – punitive damages are available
without any statutory limit on amount. 

Be aware that in contrast, Title VII
and the ADA have “caps” on the amount
of punitive damages that can be recovered;
the cap changes depending on the size of
the employer. Therefore if you are con-
sidering alleging such federal causes of
actions for some strategic purpose, be
thorough with your damages research
before filing, and consider including cor-
responding California “non-capped”
claims as well.

Assuming you have asserted
California claims with no damage caps,
then why is defense counsel still talking
about limits on punitive damages? Civil
Code section 3294 does not place any
monetary limit on recovery of exemplary
damages. In fact, no statute does so with
regard to these California employment
cases. So where are these limits coming
from?

Look to the Constitution

The answer, purportedly, is the
Constitution. In a series of U.S. Supreme
Court decisions published in the mid
1990’s, including TXO Prod. Corp. v. All.
Res. Corp. (1993) 509 U.S. 443 and BMW
of N. Am., Inc. v. Gore (1996) 517 U.S.
559, the Court opined that the Due
Process Clause of the Fourteenth
Amendment prohibits the imposition 
of “grossly excessive” punishments and
therefore imposed “substantive limits” on
punitive damage awards. (TXO at 454,
Gore at 562.) The reasoning behind these
limits is that the “notions of fairness
enshrined in our constitutional jurispru-
dence dictate that a person receive fair
notice not only of the conduct that will

subject him to punishment, but also of
the severity of the penalty that a State
may impose.” (Gore at 574.) 

Whether or not these “limits” are in
fact required by the Constitution is cer-
tainly an important question, especially
given the societal importance of using
exemplary damages to punish and deter
egregious conduct. The dissenting
opinions in the Gore case address this
concern head on, arguing that the
Constitution does not make the size of
punitive damage awards “any of our
business,” and that by permitting 
such judicial review and reductions, 
the courts were in effect engaged in 
legislative policymaking by declaring a
punitive award unconstitutional simply
because it was “too big.” (Gore at 600-
614, dis. opns. of Scalia, A., Thomas,
C., and Ginsburg, R.)

Regardless of whether or not puni-
tive damage limits are in fact required
under the Constitution, it is absolutely
clear at this juncture that this is the way
that binding case law has developed.
Federal and California courts are
required to review punitive damage
awards to ensure that they are not 
“grossly excessive.” 

The Gore court developed three
“guideposts” by which punitive damage
awards should be reviewed to ensure con-
stitutional due process: (1) the reprehen-
sibility of defendant’s conduct, (2) the
disparity between the harm to plaintiff
and the punitive award; and (3) compa-
rable civil penalties. (Gore at 574-575.)
These “guideposts” have since been
widely adopted. 

The second of these Gore guideposts,
i.e., the disparity between the harm to
plaintiff and the punitive award, essen-
tially examines the numerical “ratio” of
the compensatory award and punitive
award in a case. For example, if an
employee was awarded $10,000 in wage 
loss, $40,000 in general damages, and
$250,000 in punitive damages, the
“ratio” would be 5:1, as the punitive
damage award would equate to five times
the amount of the total compensatory
award. It is this numerical ratio which
defendants will argue should serve as a
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Defendant’s wealth absolutely
matters and you must be
prepared to prove it

The California Supreme Court has
repeatedly confirmed that “the defen-
dant’s financial condition is an essential
factor in fixing an amount [of punitive
damages] that is sufficient.” (Simon, supra,
at 1184-85.) “Obviously, the function of
deterrence ... will not be served if the
wealth of the defendant allows him to
absorb the award with little or no discom-
fort.” (Neal v. Farmers Ins. Exchange
(1978) 21 Cal.3d 910, 928.) “The wealth-
ier the wrongdoing defendant, the larger
the award of exemplary damages need
be.” (Bertero v. National General Corp.
(1974) 13 Cal.3d 43, 65.) 

Because punitive damages are inher-
ently linked to a defendant’s wealth, it is
crucial that you actually present evidence
of financial condition to the jury in the
punitive phase of trial. You must consider
in advance how you are going to obtain
and present this evidence. Keep in mind
that your trial judge may require you to
put on your punitive damages case imme-
diately after the jury returns a finding of
malice. Sometimes the court will even
require that evidence to be presented the
same day as your liability verdict. 

Because of the time crunch that you
will likely face, take steps in advance.
Consider filing a motion prior to trial
(perhaps to be heard concurrently with
defendant’s summary judgment motion)
or along with motions in limine request-
ing an order permitting discovery of
defendant’s financial condition. Be sure
to personally serve subpoenas on defen-
dant during trial for documentation of its
wealth. Remind your trial judge during
trial that you have requested and subpoe-
naed this information and request an
order from the court requiring defendant
to timely comply. 

Further, you must consider how you
are going to present proof of financial
condition to the jury: you will either need
a stipulation as to net worth, or a live wit-
ness to explain to the jury what the com-
pany’s value is. Does defendant have a
financial representative in California who

you can subpoena for this purpose? One
way to get this information early in a case
is to simply ask for it through a special
interrogatory, i.e., “identify the name
and contact information of the person
most knowledgeable about defendant’s
financial condition.” Do not permit an
objection to lie regarding this inquiry.
Under Civil Code section 3295, you have
a right to pretrial discovery of “the wit-
nesses employed by or related to the
defendant who would be most competent
to testify” regarding financial condition. 

When you are presenting evidence of
wealth to the jury, don’t forget to explain
to them why that evidence is key to their
analysis. Review CACI Jury Instruction
3949 (Punitive Damages – Individual and
Corporate Defendants) with your panel
and highlight that the judge has posed
the following question to them: “In view
of that defendant’s financial condition,
what amount is necessary to punish
[him/her/it] and discourage future 
wrongful conduct?”

When requesting a dollar amount
linked to your defendant’s wealth, keep
in mind that California courts have gen-
erally found punitive damages greater
than 10-15 percent of a defendant’s net
worth to be excessive. (Bankhead v.
ArvinMeritor (2012) 205 Cal.App.4th 68,

83.) Keeping these numbers and the gen-
erally acceptable compensatory vs. puni-
tive ratios in mind during your punitive
damages closing argument will help you
hold onto your award.

Finally, empower your jury to make a
statement with their punitive damage
award. They must understand that punitive
damage awards “should not be a routine
cost of doing business.” (Lane v. Hughes
Aircraft Co. (2000) 22 Cal.4th 405, 427.)

Anne Costin runs her own
plaintiff ’s employment prac-
tice, Costin Law Inc., in
San Francisco, which she
opened after spending several
years as an associate at The
Dolan Firm. Anne graduat-
ed from the University of San
Francisco School of Law in

2008. She later worked at her alma mater as
an Adjunct Professor, instructing students on
how to effectively prosecute employment cases.
Anne was recently named San Francisco Trial
Lawyer of the Year for her successful prosecu-
tion of a whistleblowing case which she co-
counseled with her former boss, Chris Dolan.
The jury awarded approximately 8 figures in
punitive damages, a 13:1 ratio to compensato-
ries. The trial court reduced the punitive
award to a 9:1 ratio on JNOV.
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In sum, Roby simply does not stand
for the proposition that punitive dam-
ages are limited to a 1:1 ratio. In fact,
courts looking at cases since Roby with
evidence of a high level of reprehensi-
bility by defendants have refused to
apply such limits. (See, for example
Stewart v. Union Carbide Corp. (2010)
190 Cal.App.4th 23, 38, rejecting
application of 1:1 ratio applied in
Roby, concluding “This is not such 
a case.”)

How do we respond if our 
punitive award is challenged
as unconstitutional?

A defendant’s challenge to your
punitive damage award will begin
before your trial judge, through a
motion for judgment notwithstanding
the verdict (“JNOV”) or new trial
motion. When you are opposing this
post trial request, it is important to
educate the court about its procedural
role and substantive limitations in
reviewing your award.

From a procedural standpoint, be
sure to advise the court that a consti-
tutionally reduced verdict is not the
same thing as a remitter. A remittitur
is discretionary and is used when the
court believes the jury’s award is
unreasonable on the facts. A constitu-
tional reduction, on the other hand, is
a mandatory correction to ensure a ver-
dict conforms with the law, i.e., the
due process clause. (Simon v. San Paolo
U.S. Holding Co. (2005) 35 Cal.4th
1159, 1188.) As such, “should a
reviewing court conclude that the
jury’s punitive damages award is
excessive, the remedy is not to set the
award aside … but to reduce the award
to constitutional limits. (Nickerson v.
Stonebridge Life Ins. Co. (2016) 63
Cal.4th 363, 375, emphasis added.)
“The appropriate order is for an
absolute reduction, rather than a con-
ditional reduction with the alternative
of a new trial, i.e., a remittitur.”
(Simon, supra at 1188.) 

From a substantive standpoint, it is
key to remind the court that its role in

reviewing the jury’s punitive damage
award is expressly restricted. “Although
the Gore inquiry, too, serves to prevent
arbitrary punitive damages awards, it
does not perform this function by regulat-
ing the jury’s decision making process.”
(Nickerson at 374-75, emphasis added.)
The “constitutional mission is only to find
a level higher than which an award may not
go; it is not to find the “right” level in the
court’s own view.” (Simon, supra at 1188.)
“Thus, in deciding the constitutional
maximum, a court does not decide
whether the verdict is unreasonable
based on the facts; rather, it examines the
punitive damages award to determine
whether it is constitutionally excessive
and, if so, may adjust it to the maximum
amount permitted by the Constitution.”
(Gober v. Ralphs Grocery Co. (2006) 137
Cal.App.4th 204, 214.)

Bright line is actually quite
blurred 

The defense will likely try to con-
vince the trial judge that there is a 
numerical ratio that simply cannot be
surpassed. You must dispel this false-
hood. The United States Supreme
Court has repeatedly confirmed that
there is no bright line ratio that applies
to the determination as to whether a
particular punitive damage award is
constitutional. (See State Farm v.
Campbell (2003) 538 U.S. 408, 416-418,
“there are no rigid benchmarks that a
punitive damages award may not sur-
pass”; see also BMW of North America,
Inc. v. Gore (1996) 517 U.S. 559, 568,
“of course, we have consistently reject-
ed the notion that the constitutional
like is marked by a simple mathemati-
cal formula.)

Instead, “California published
opinions on this issue have adopted a
broad range of permissible ratios —
from as low as one to one to as high 
as 16 to one depending on the 
specific facts of each case.” (Bankhead 
v. ArvinMeritor, Inc. (2012) 205
Cal.App.4th 68, 88.) For example, 
in Simon v. San Paolo U.S. Holding Co.
(2005) 35 Cal.4th 1159, 1188, the
California Supreme Court explained

that when the ratio of punitive dam-
ages to compensatory damages is “sig-
nificantly greater” than 9 or 10 to 1, the
punitive damages award is suspect
under federal due process. (Id. at 1182,
emphasis added.) Notably, in Simon, 
the Court upheld a 10 to 1 ratio. 
(Id. at 1188-89.)

Focus on defendant’s
reprehensible conduct

As set forth above, your defendant
will focus on the ratio of your punitive
damage award to your compensatory
award, i.e., the second Gore factor 
used for review of punitive damages.
However, this factor is not the 
most important consideration for 
the court. 

“The most important indicium of the
reasonableness of a punitive damages
award is the degree of reprehensibility of
the defendant’s conduct.” (Gore, supra at
575). With regard to reprehensibility, this
court should consider, (a) if the harm
caused was physical as opposed to eco-
nomic; (b) if the conduct evinced an
indifference to or a reckless disregard of
the health or safety of others; (c) if the
target of the conduct had financial vul-
nerability; (d) if the conduct involved 
repeated actions or was an isolated inci-
dent; and (d) if the harm was the result 
of intentional malice, trickery, or deceit,
or mere accident. (State Farm, supra at
419.) 

Be sure to detail for the court, with
citations to your trial record, all of the
evidence that supports each of these rep-
rehensibility factors. This is not the time
for a general summary of the case.
Remind your trial judge why the jury
reached the award they did, using specif-
ic quotations from testimony and key
documents. And, if you presented “me-
too” evidence at trial, be sure to high-
light it in this context. Educate your
judge that “A court properly may consid-
er the defendant’s similar wrongful con-
duct toward others in determining the
degree of reprehensibility of the defen-
dant’s conduct toward the plaintiff.”
(Bullock v. Philip Morris USA, Inc. (2011)
198 Cal.App.4th 543, 559.)
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This means that law firms aspiring to
grow their business and capture a consis-
tent flow of new cases must have a 
strong internet presence and visibility.
While an effective search engine opti-
mization (SEO) campaign is essential for
getting your firm’s website ranked on the
first page of Google organic search
results, moving up in the rankings takes
time and requires persistence. It could
take between six and eighteen months,
depending on how competitive your key-
words are, to see movement in your rank-
ings. If you are looking for a quicker
solution for generating traffic, you’ll
need to consider other options.

Paid search: Google AdWords

Among the most effective ways to
introduce your firm to a potential new
client is through paid search advertising
on Google’s pay-per-click program called
AdWords. These ads appear at the top of
the search results page, above the organic
listings. Despite the small box next to
their title reading “ad,” many consumers
are unaware that these are paid advertise-
ments. Rather than having to wait
patiently while you are working to build
up your SEO, you can pay for the chance
to get seen on page one of Google search
results immediately by developing
AdWords campaigns.

Essentials of campaign
development

The most important component to
developing effective AdWords campaigns
is having an experienced person manag-
ing your campaigns. Effective marketing
requires an understanding of what moti-
vates people to take action and what
makes people lose interest. Someone who
is inexperienced in writing ad copy that
inspires action, or developing landing
pages that convert visitors to contacts, is
unlikely to be effective. 

Tip: One of the biggest mistakes we
see consistently being made is a practice
of driving AdWords campaign traffic to a
firm’s home page. This is a mistake
because search campaigns are delivering
leads who are looking for a specific
thing, “auto accident attorney” or “dog

bite lawyer,” for example. By driving
these leads to your home page, you leave
it up to the visitor to find their way to the
page that describes your experience in
handling the type of case they are inter-
ested in and you run a great risk of los-
ing them within seconds; making that
click you just paid for useless.

Strategies that are more likely to
convert a web visitor to a lead who con-
tacts you, utilize landing pages that sup-
port the search keyword and ad copy.
This enables you to deliver a consistent
message and satisfying user experience.
The user types their need into Google,
they see an ad that captures their inter-
est, and they are brought to a page that
delivers the information they are looking
for. Now that you’ve given them what
they need, you can ask them to take the
action you want and contact you. If you
do not provide visitors with the informa-
tion they need, you will not be in the
position to ask for the order.

Can we compete against bigger
budgets? 

You don’t need a large budget to
compete and get results from an AdWords
campaign. You designate to Google how
much your firm is willing to spend per
day for whatever time period you want to
run your ads. When your click volume for
the day meets your daily budget, your ads
stop displaying until the next day. 

An experienced AdWords campaign
manager can help your firm to get the most
out of your budget. Careful study of the
AdWords analytics will uncover the most
productive keywords. By limiting bids to
only the keywords that produce quality traf-
fic, you can avoid paying for useless clicks.

Tip: What drives ROI for AdWords is
the campaign manager’s knowledge of
strategy and commitment to overseeing
all the details that influence results. Don’t
let budget restraints keep you from
exploring this channel that has the
potential to grow your business.

Evaluating AdWords campaign
performance

Launching an AdWords campaign
without giving it ongoing oversight is

financially irresponsible. The decision to
invest in Google AdWords campaigns
begs for a commitment to analyze cam-
paign performance because there is
almost always the opportunity to improve
results. One of the most essential
mantras for any marketing endeavor is
“always be testing.” In other words, never
be satisfied with the current outcome;
always be striving for better results. After
all, you’ve got money on the line.

There are several key components
which each contribute to campaign per-
formance: keyword and bidding strate-
gies, ad copy, and landing pages. Each of
these must be continually monitored in
an effort to maximize your ROI. 

Keyword and bid performance

When you launch your AdWords
campaign, you designate a bid amount
for each of the keywords for which you’d
like to deliver an ad. Your bid amount is
a very significant (but not only) factor in
determining which position your ad will
display. The other key factor that influ-
ences ad position is how relevant the ad
copy and landing page are to the key-
word. Google assigns what they call a
quality score for relevancy. The more rel-
evant the ad copy and landing page are
to the keyword, the higher the score. 

Tip: What can positively impact your
budget is the fact that Google rewards high
quality scores with lower costs per click. 

The average ad position is a key
metric to monitor. Top page placement is
critical for AdWords success because click
through rates and traffic to your website
are highly dependent on ad position.
Click rates decline with each drop in ad
position. AdWords analytics show the
average position in which each keyword
ranked. We strive for positions 1 to 3. If
ad positions for any keyword are below 3,
increasing the bid amount should help
raise the ad position, assuming that your
keywords have good quality scores.

How compelling are your ads?

It is difficult to evaluate the true per-
formance of ad copy until an average ad
position between 1 and 3 is obtained. Ad
performance is best measured by click
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BY SUSAN HANSHAW

AND DEAN GUADAGNI

In today’s ultra-competitive legal
landscape, law firms risk losing impor-
tant opportunities to land new cases if
they take too long to respond to potential
client inquiries. The continued rapid
evolution of technology today has made
it possible to access our email, voicemail,
text messages, and social media commu-
nications from anywhere, at any time,
every second of the day. This “instant
need to know and be heard” evolution
has ratcheted up consumer expectations
and placed pressure on law firms to
immediately, in real time, connect and
communicate with potential clients. 

Firms that do not react rapidly to
potential client inquiries will, and do,
lose those potential clients to their closest
rivals who cater to our instantaneous
information culture. With this stark reali-
ty in mind, is a firm’s slow response time
to prospective client inquiries a product
of their intake process? If so, then what
constitutes an effective and appropriate
response time? 

How long is too long to respond
to inquiries? 

A critically important first step in
gaining an understanding of how your
firm must respond to potential client
inquiries is to perform basic market
research of your competition’s response
times and tactics. Assign someone on
your team to do a “secret-shopping”
expedition. How? Create a list of the
firms you see as your biggest competitors
both locally and nationally, if necessary,
for your practice. Develop a fictional situ-
ation and script for your secret caller to

follow while contacting your competitive
sample group.

Find out if your competitors have a
person dedicated to answering phone
calls, or if voice mail is used in place. If a
live person is answering calls, are they able
to provide legal assistance, or are they sim-
ply capturing contact information? 

Tip: One of the biggest mistakes firms
make is to route incoming client inquiries
to a receptionist who is ill-prepared or too
busy to field these critical calls. The most
important statistic, and the one that will
provide you with the intelligence to craft
your firm’s strategy, is to measure how
long it takes each of your competitors to
connect your secret caller with someone
who can provide worthwhile, useful infor-
mation. A similar review can be done with
web form submissions and live chat servic-
es. Live chat services provide potential
clients visiting your website with the
opportunity to instantly and anonymously
communicate with a professional agent
who is trained to connect these people
with an attorney at your firm. 

Keep in mind that a person seeking
legal assistance is likely to be eager to
talk to someone they think can help.
Unless someone has contacted your firm
as a result of a referral, it is likely that he
or she will continue their search for rep-
resentation beyond the initial inquiry
until convinced that your firm is a good
potential fit. Simply put, your firm is at
risk of losing new cases to other firms if
you cannot match, or better, exceed the
response times of your competitors. 

Powerful options to improve
your intake process

If dedicating staff to respond to
leads is not an option, consider using a
professional call center or live chat team

to field inquiries and qualify leads. These
services typically send email notifications
with contact information along with the
call or chat dialog immediately upon
completion of the call or chat. The best
opportunity to land new cases is to assign
a designated phone number at your firm
during office hours, where qualified leads
can be forwarded to speak with an associ-
ate or partner. 

Call center services are typically
priced by the minute, with chat services
often charged on a per lead basis. This
makes for an extremely affordable and
compelling solution since you only pay
for what you use. 

Tip: If you decide you’d like to 
try working with a call center or chat
provider, be sure to ask for examples of
their clients and then perform the same
type of secret caller process as described
above to vet the vendor. The vendor you
choose will be on the front lines for your
firm and will have an influence on how
your firm will be perceived. 

Filling your intake process
pipeline

The “Attorney Selection Research
Study,” conducted by The Research
Intelligence Group (TRIG) in 2012, sur-
veyed consumers who looked for an
attorney in the past year. Results found
that 76 percent of legal clients used an
online resource at some point in their
process of finding a lawyer.

The study concluded that referrals
from friends and family (73 percent)
remain a key method consumers turn to
when seeking an attorney. However, the
study found that consumers are slightly
more likely to conduct an Internet search
as they are to turn to people they know,
which marks a significant shift in trend.

How to integrate online marketing
and your client intake process
A look at Google AdWords’s place in your marketing
plan, and the importance of integrating digital
marketing with case intake
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rates because the goal of the ad is to
inspire a click to the landing page. If the
analytics are reporting an average position
lower than 3, it becomes unclear on
whether the click rate is the result of a low
ad position or a product of the ad copy.

Generally speaking, when we evalu-
ate ad performance, we tend to strive for
a minimum click rate of 2 percent. We
tend to start a campaign with at least two
different ad versions for each keyword
group. We monitor the performance of all
the ads, identify text that is working best,
incorporate that copy into other ads, and
eliminate under-performing ad copy.

How are consumers interacting
with your landing pages? 

When a consumer lands on your
website, your AdWords campaign has ful-
filled its purpose. Now it’s the job of the
landing page to convert that visitor into
a lead or contact. This is the vital point
where the consumer must be provided
with the exact information she or he is
looking for. This is also the time where
the consumer will make a judgment call
on whether your firm is qualified or feels
like a good fit.

The most obvious metric for deter-
mining how the landing page is perform-
ing is by the number of contacts it gener-
ates, or conversion rate. Another key
metric to monitor is the bounce rate
from Google Analytics. A bounce is
defined as a visitor who lands on a page
and leaves without visiting another page.
A high bounce rate for a page suggests
that visitors did not find the page engag-
ing enough to continue to explore other
pages on your site.

In general, if you want your website
to be a strong case development asset, it
is important to have a person experi-
enced in Google Analytics review your site
analytics on a periodic basis. Google
Analytics provides intelligence on how vis-
itors are engaging with your site overall. 

Tip: Without reviewing how all
pages are performing and understanding
where you are losing visitors, you can’t fix
problems that may be getting in the way
of capturing new potential clients.

Building accountability for your
intake process

Law firm consumer leads today are,
for the most part, delivered digitally over
the internet. A contact submits a form on
your website and an email is sent to a
designated person or people at your firm
with contact information and other fields
of data that are requested on the form. 

If you contract with a third-party 
call center or live chat provider, their
emailed lead notifications can be 
used to feed your Client Relationship
Management (CRM) or other system
your firm uses as a central place to store
client information. The notifications can
include data specifying where the lead
came from. From the call center a cus-
tomized telephone number can designate
which marketing program or advertise-
ment generated the lead. The chat notifi-
cation can identify what web page the
consumer was visiting when he or she ini-
tiated the chat. These fields of data can
provide rich marketing intelligence fur-
ther down the road, helping your firm to
make decisions on where to best spend
your firm’s marketing dollars.

By feeding your system with lead
data as soon as the consumer reaches out
to your firm, you reduce the need for
manual input for data that has already
been captured. Rather than have a staff
member summarize the gist of the
exchange, you can store the message 
or dialog in its entirety.

Integrate leads with client
intake

Integrating incoming leads with your
intake process can help prevent good leads
from falling through the cracks. Requiring
intake staff to keep the lead status updated
and monitored will lend a level of quality
control to the process. A consistent coding
system for defining the status of the lead
can enable your firm to understand how
much potential each lead produced. For
example, “rejected – no action,” “rejected
– reviewed medical records,” “referred to
another attorney,” etc. 

A CRM will enable your firm to
build a foundation for accountability for

your intake process, and over time, rec-
ognize trends that may identify opportu-
nities that can be leveraged, or point to
problems that need addressing.

Capturing prospective client atten-
tion, providing a simple “real time”
channel for prospective clients to connect
with your firm, and responding rapidly
to those connections are all part of an
effective intake process. Whether your
firm decides to take on a long SEO cam-
paign aimed at capturing new cases or
you implement an advertising plan to
shorten the lead generation process, test-
ing and evaluation of data should be the
factors that continually drive your mar-
keting strategies and intake processes. 

Susan Hanshaw is the
chief marketing strategist for
Inner Architect. With an
extensive background in dig-
ital and direct marketing,
Susan has developed and
managed lead generation
and customer contact strate-
gies on both the client and

vendor sides. She holds a certification in
search marketing from Google. Susan has
worked for and consulted with companies from
Bank of America, Time Inc., Home Depot and
Victoria’s Secret to hundreds of small to medium-
sized niche businesses. She has been a consult-
ant to plaintiff law firms since 2009.

Dean Guadagni is 
Inner Architect’s chief
social media strategist. An
early adopter of blogging
and Twitter in 2007, Dean
has written both long form
blog articles and microblog-
ging campaigns representing
top law firms and wine

industry brands in Northern California. His
social media strategies received recognition
from the U.S. Chamber of Commerce, earning
a client the distinction of being a leader in
law firm marketing on Twitter. Prior to join-
ing Inner Architect, Dean helped design
blog networks for large real estate brokerages
with management consulting firm, Domus
Consulting Group.   
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BY BRUCE G. FAGEL

The presentation and admissibility of future medical care
costs is the most important part of the damages in any medical-
malpractice case with catastrophic injuries requiring future care.
Since the recovery of non-economic damages is limited to a
maximum of $250,000 it is essential that any plaintiff with cata-
strophic injuries receive the full amount of compensatory dam-
ages for future medical care costs. 

The recent 1st District Court of Appeal decision in Cuevas v.
Contra Costa County, 2017 DJDAR 4018, will provide the defense
with additional case law to use the Civil Code Section 3333.1
exemption of the collateral source rule to offset plaintiff ’s future
care cost damages. The Court specifically held that it was
reversible error for the trial court to not allow evidence about
the ACA benefits to cover future medical care costs, and it also
re-confirmed that the correct measure of medical care costs was
the amount paid to a health care provider rather than the
amount billed. (Howell v. Hamilton (2011) 52 Cal.4th 541)

The Court also re-confirmed that MediCal is not a collater-
al source offset, because MediCal payments do not go to the
plaintiff, and MediCal has the right to a lien for repayment of
any funds paid on behalf of the plaintiff. (Brown v. Stewart (1982)
129 Cal.App.3d 331). The Court also held that Regional Center
benefits are also not a collateral source off-set against future
medical care costs (Welf. & Inst. Code, § 4659.10, 4659.11,
4659.15). Although the plaintiff argued that Civil Code section
3333.1, which allows an exemption to the collateral source
exclusion in medical-malpractice cases only applies to “past
damages” as amounts paid, the Court rejected this argument
and specifically held that future health insurance payments can
be admitted into evidence for the jury to consider as an “offset”
to such future damages.

Facts of the Cuevas case

The case involved hypoxic-ischemic brain injuries to a child
at birth with the requirement for future medical care. The pri-
mary injuries were cognitive with a low verbal IQ and language
disabilities. Although diagnosed with cerebral palsy and devel-
opmental delays, the child is able to handle the activities of daily
living (feeding, dressing, bathing) without assistance. He is med-
ically stable and the jury found a life expectancy of 74 additional
years, and awarded future medical care costs in the amount of
$100 million with a present cash value of $9,577,000.

The ratio of 10 to 1 between total damages and present
cash value is consistent with a life expectancy of 74 years, where

more than half of the future care cost damages would be
incurred in the last 10 years of life expectancy. Because the
plaintiff would be “dependent on others,” for his personal care
and safety for the rest of his life, the bulk of plaintiff ’s life-care
plan was for a specialized supportive living environment, due to
plaintiff ’s low IQ, after age 22. 

Prior to trial, the plaintiff was able to exclude evidence of
any Regional Center and MediCal benefits. The trial court also
ruled the ACA was inadmissible because “there was no reason-
able certainty that that benefit will be in place” and the trial
court also ruled that Civil Code section 3333.1 only applies to
past benefits and not to future benefits. Thus, plaintiff ’s expert
was allowed to present evidence about future care costs without
any consideration of offsets, and the defense expert was limited
to present evidence on the expected private pay payment for
future medical care costs, to show they were lower than the
plaintiff ’s cost amounts.

Plaintiff vs. defense life-care plan methodology

The life-care plan methodology in catastrophic injury cases
is remarkably similar between plaintiff and defense. Both pres-
ent charts listing categories for all possible medical care services,

Medical-malpractice damages
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such uncertainty into consideration in
deciding future damages, and the jury
(not the trial Judge) has the final deci-
sion about whether to “offset” plaintiff ’s
future care costs by any policy of health
insurance, including private health insur-
ance outside of the ACA. 

The collateral source rule and
Civil Code section 3333.1

The Cuevas Court reviewed the pub-
lic policy behind the collateral source
rule and the exception made for medical-
malpractice cases under Civil Code sec-
tion 3333.1. The Court also recognized
the two most important exemptions from
the statute that have been confirmed by
the Courts ― MediCal and Regional
Center. Since both of those agencies
require re-payment by the plaintiff for
any medical costs paid, both past and
future, the jury should not be allowed to
consider such sources of offset for future
care costs. But for admissible collateral
sources, Civil Code section 3333.1 allows
the jury “to consider” such evidence, but
is not required to make an offset in
awarding damages. Civil Code section
3333.1 does not require the jury to
deduct admissible collateral source bene-
fits, the statute simply permits the defen-
dant to introduce evidence that such ben-
efits were paid. Therefore, it is left up to
the jury to decide how such evidence
should affect the assessment of damages
(Barme v. Wood (1984) 37 Cal.3d 174.

Although trial court judges will now
likely admit evidence about the ACA as
an offset against future medical care dam-
ages, as an affirmative defense, the defen-
dant will have the burden of proof on this
issue which requires a special jury instruc-
tion and/or a modification of CACI
3903A to add this burden. The plaintiff
can cross-examine the defense ACA
expert and still argue the issue before the
jury, since the offset is not required. 

The public policy part of Civil Code
section 3333.1 is based on the concept
that if a plaintiff does not have to repay
any collateral source for medical care
payments, under Civil Code section
3333.1 (b) then it would be appropriate
for the jury to consider such collateral

source payments as an offset for such
medical care costs. In non-medical-
malpractice cases, where Civil Code
section 3333.1 (b) does not apply, most
health insurers routinely seek repayment
for any medical care costs paid, and thus
the jury cannot consider such health
insurance in awarded damages for med-
ical care costs. Instead, the plaintiff attor-
ney can “increase” the damages to the
plaintiff by negotiating with the collateral
source over the amount of their lien.

The other issue considered by the
Cuevas court was whether Civil Code sec-
tion 3333.1 applies to both future and
past damages. The Court reviewed this
issue in some detail, including references
to the original Fein decision in 1984, and
several subsequent Federal court decisions
that specifically held that Civil Code Sec.
3333.1 applies to future damages. The
Court also reviewed the legislative history,
with regard to the intent of the statute
and concluded that “section 3333.1 per-
mits introduction of evidence regarding
future as well as past medical benefits.” It
will be a very difficult uphill battle to con-
vince the Supreme Court otherwise.

Maximizing damages for future
care costs

Despite the Cuevas ruling and the
admissibility of evidence about future
payments for plaintiff ’s medical care
costs as an offset against the plaintiff ’s
proposed life-care plan, plaintiff can still
maximize damages for a catastrophic
injury case by recognizing the limitations
of the ACA. Further, the defense expert
on the ACA can be used to produce
much of the evidence needed to argue
future damages. 

First, in any case where MediCal has
paid for plaintiff ’s past damages, and
would be expected to continue with such
payments, the ACA is essentially irrele-
vant. Anyone covered by MediCal is
already included in the ACA requirement
for health insurance and to change from
MediCal to a private plan under Covered
California (the ACA health exchange in
California) requires being off MediCal
for at least 6 months. Thus, a trial judge
is far more likely to exclude any evidence

about the ACA in a case where MediCal
is already involved. The defense would
need to prove there is some public policy
benefit to moving a plaintiff from
MediCal to a private health insurance
policy under the ACA. 

Second, even in those cases where
MediCal is not involved and a private
health insurance policy exists or would
under the ACA, the defense expert will
readily admit that while most of the items
on the plaintiff ’s life-care plan would be
covered under the ACA, attendant care
would not be. The Cuevas court acknowl-
edged this fact when it stated “attendant
care was priced at the same amount in
both parties’ life-care plan, presumably
because it is not covered by MediCal or
any ACA-sponsored private health insur-
ance.” Since in any catastrophic injury
medical-malpractice case, the cost of
home attendant care represents more
than 85 percent of the total cost of plain-
tiff ’s life-care plan, the Cuevas decision
would not change this fact. It would force
the defense into arguing that “private
hire” is somehow better or safer for an
injured plaintiff, which is an argument
that does not play well with most jurors. 

Most defense life-care planners rec-
ognize the practical difficulties with “pri-
vate hire” home health care by having 10
percent agency hire as part of their plan.
This also allows the plaintiff to use the
fact that agency hire costs for either a
CNA or LVN are far more similar among
various agencies that can provide such
care, and there is no issue about
“amounts billed vs. amounts paid,” since
health insurance is rarely involved in
such care. The one exception is MediCal,
where the agency rate paid by MediCal
for an LVN is about $30 per hour, but
the private pay cost is about $40 to $45
per hour. But since the defense would be
prohibited from referencing MediCal in
any case where MediCal has been
involved for past care, it would be very
difficult for them to present evidence
about the “MediCal rate” for attendant
care, and far easier for the plaintiff to
introduce and use the evidence of the
agency rate, and get the defense expert
to agree to that cost. 
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supplies, lab, X-ray, therapies, hospital-
izations, home/attendant care, etc. and
give the base cost, frequency, and basis
for each recommendation. The number
of items on such a life-care plan can easi-
ly exceed 75-80 separate items, although
the home/attendant care category gener-
ally will account for 85 to 90 percent of
the total annual cost of the life-care plan. 

The plaintiff life-care plan generally
presents one option for most care costs
with agency cost for attendant care in the
home. The costs for medical care items
like doctor visits, hospitalizations, thera-
pies, lab, X-ray, etc. are usually based on
information from surveys on such costs,
which can vary widely, but all such past
care costs have usually been paid by
either MediCal or private health insur-
ance, and the amounts actually paid for
such care can be easily documented and
are rarely subject of dispute between
plaintiff and defense experts. 

Instead, defense experts focus on the
future care costs where they generally
make two arguments. One argument is
that actual medical care costs are usually
significantly lower than the amount that
is billed for such care, and the other
argument is that there are collateral
sources, allowable under Civil Code sec-
tion 3333.1 that will provide or pay for
future care needs, which will result in an
offset for such claimed future care costs.
To further confuse the issues for a jury,
the defense life-care plan offers four
“options” for future care ―MediCal,
Regional Center, ACA, and “private pay.”
The defense then attacks the plaintiff
experts for not taking any other sources
for payment into account. 

The first defense argument is sup-
ported by the Howell decision which con-
firms that plaintiff is only entitled to
recover the actual amount paid for past
medical care costs rather than the
amount billed. For future care costs, the
Corenbaum decision provides the defense
expert with a basis for claiming that only
amounts that will be paid for care should
be part of plaintiff ’s damages rather
than what might be billed. However, if
there is a health insurance policy for
future care, the amount billed or paid for

care becomes irrelevant, since insurance
would presumably pay whatever amount
is charged, whether at a reduced con-
tracted rate or some other amount, and
thus presenting evidence and arguing
over the “cost” for each separate part of
plaintiff ’s life-care plan becomes an exer-
cise in futility. If the defense can argue
that health insurance, or another collat-
eral source admissible under Civil Code
section 3333.1, would be expected to pay
for any such care required, there is no
need to focus on whether the jury should
consider amounts billed or amounts paid
for future care.

The new reality: ACA
(Obamacare) vs. AHCA
(Trumpcare)

Before the ACA was enacted, plain-
tiff could argue that the plaintiff would
not be able to get health insurance
because of a pre-existing condition
and/or the cost of such insurance would
be prohibitive and speculative. That
argument can no longer be made. With
the Cuevas decision, the defense will be
able to introduce evidence that health
insurance is now mandatory, and without
any exclusion for pre-existing conditions,
that such health insurance under the
ACA will provide benefits for most items
on plaintiff ’s life-care plan. Therefore
there is no reason for the jury to award
any damages for most of the specific
items on the plaintiff ’s life-care plan. 

Unless the California Supreme Court
overturns the Cuevas decision, the attention
of plaintiffs’ attorneys needs to focus on
dealing with this new reality. Even though
President Trump and the Republican-led
Congress have stated their intention to
repeal and replace the ACA, the Court in
Cuevas acknowledged these statements in
denying plaintiff ’s effort for the court to
take judicial notice of President Trump’s
Jan. 20, 2017, executive order, and held
that, “as of the writing of this opinion the
ACA remains essentially intact.” 

However, one week after the Cuevas
decision was released, the U.S. House of
Representatives passed a bill that repeals
the ACA, but their ability to pass it in the
Senate will be far less certain, especially

since the House bill will have a significant
negative impact on those with pre-existing
conditions.  (Editor’s note: Since this arti-
cle was, written, the non-partisan
Congressional Budget Office and the Joint
Committee on Taxation have issued their
report stating that the AHCA as passed by
the House will increase the number of
people who are uninsured by 23 million
by 2026 relative to current law.) 

By definition, any injured plaintiff in
a medical-malpractice case who has future
medical care needs/costs will have a sig-
nificant pre-existing condition. With no
control over premiums, the cost of health
insurance for a medical-malpractice
plaintiff with a catastrophic pre-existing
condition may well approach the benefits
that would be paid under such a policy.
Since Civil Code section 3333.1 allows
plaintiff to introduce evidence about the
premiums for such health insurance
(which can be done through the defense
ACA expert) any eventual savings to the
defendant, via an offset, would undoubt-
edly be less than what is available now
with the ACA. It is unlikely that California
will “opt-out” of the pre-existing condi-
tion exclusion with 11 health insurance
carriers under Covered California. But if
the ACA is repealed by law, without con-
trols on premiums, the premium cost for
any medical-malpractice plaintiff with a
pre-existing condition will likely be sub-
stantial and far more than the current
rates under the ACA plans. 

Obviously if the U.S. Congress does
pass an ACA repeal, the President will
certainly sign it, and that will change the
equation with regard to the defense using
the existence of the ACA to offset future
medical care costs. But until that hap-
pens, it is hard to argue effectively that
the ACA is not still the law of the land.

Events in Washington, DC, will have
more impact on this issue than anything
that can be done in Sacramento (whether
the Supreme Court or the Legislature).
Also, actions in Washington will likely
take place before any petition to the
Supreme Court to overturn Cuevas can be
decided. Even if the trial court judge is
not impressed by the future uncertainty
of the ACA, any jury will certainly take
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What insurance “would be
expected to pay”

In those cases where the plaintiff
(or the plaintiff ’s parents in the case of a
birth injury) has private health insurance,
the effect of the Cuevas case is that the
defendant will be allowed, through their
ACA expert, to introduce evidence about
what amounts the insurance “would be
expected to pay.” If an item of medical
need is a covered benefit, the actual
future cost of such an item, whether as an
amount billed or paid is irrelevant, since
the insurance would cover and pay that
cost. Thus, the plaintiff would be limited
to evidence of co-pays, deductibles, and
the cost of insurance, and the defense
expert would presumably present such
evidence. In such cases the plaintiff
should focus on what the insurance
would not be expected to cover, either by
contract or practice, and plaintiff could
use cross examination of the defense
ACA expert for that purpose. 

There are 10 specific benefits
required by the ACA for private health
insurance under the ACA, and the
defense expert can be cross-examined
about the specifics of those benefits and
the probability that insurance would actu-
ally pay for those items. The defense
would have the burden of showing that
the language of each specific health
insurance contract is sufficient to prove
that such future payments would be rea-
sonably certain to be paid. While hospi-
talizations, doctor visits, and other items
would likely be covered and paid, if there
have been any problems with payments
for past care costs or benefits (and no
case has no problems) that evidence can
be used to challenge the probability that
health insurance under the ACA would
pay for such items in the future. At a
minimum, the defense ACA expert would
concede that no contract of health insur-
ance will pay for the cost of attendant
care in the home required for the plain-
tiff ’s condition. 

Jurors skeptical of health
insurance

Beyond that, they may be forced to
admit that many of the specifics on the

life-care plan, e.g., physical, occupation-
al, speech therapies, braces or other
equipment may not be covered, in the
future, even if some have been paid for
or provided in the past. Jurors are very
suspicious of any health insurance com-
panies and many have had problems with
denials of medical benefits payments, or
have had to fight with their health insur-
er to get benefits paid. In voir dire,
jurors can be asked about such problems
with their own health insurance, and the
fact that the defense wants to use “health
insurance” to pay for many items of
plaintiff ’s future care needs may not sit
well with such jurors. Many jurors still
like their individual doctor when asked
during voir dire, but no one likes their
health insurance company.

Conclusion: An opportunity to
argue the health-care system

It may seem useful to challenge the
Cuevas case (if that can even be done
since the Supreme Court is unlikely to
grant review), or even to continue to
make the same arguments in motions in
limine about excluding evidence of future
medical care collateral sources because
Civil Code section 3333.1 does not apply
to future damages. Still, it is far more
beneficial to deal directly with the chal-
lenges and the opportunities presented
by the Cuevas decision. 

Long before the ACA came into exis-
tence, jurors were receptive to the idea
that health insurance as an offset for
plaintiffs’ future medical care costs was
somewhat speculative. In catastrophic
medical-malpractice cases, the jurors
almost always awarded the amount asked
for by the plaintiff ’s life-care plan. For
years, the defense has been adamant that
they need to find a better way to present
damages in such cases. They think they
have found it in the ACA, and will do any-
thing they need to defend that position. 

Four different entities, including the
CMA, CHA, Civil Justice Association,
California Chamber of Commerce, and
the Southern California Defense Counsel
filed Amicus briefs on behalf of the
defendant in Cuevas. But ultimately in
front of a jury, by aligning their position

with that of the health insurers, the
defendants in medical-malpractice cases
will have to defend the actions of such
profit-making companies when asking
the jurors to “consider” any offset for
future medical care cost damages for the
plaintiff. Obviously, for future damages
the issue of what benefits will actually be
paid can still be very effectively argued
that unless such payments are reasonably
certain to be paid, they should not even
be considered by the jury.

If viewed from the proper perspec-
tive, the Cuevas decision may offer a new
opportunity to be able to argue the
inequities of the health care/health 
insurance system and put the medical-
malpractice defendants in bed with the
health insurance companies in the eyes
of the jury. In every medical-malpractice
case the defense makes a motion in lim-
ine to exclude any evidence about the
defendant’s liability insurance, but with
evidence of health insurance coming into
evidence, the defense will have to keep
the jury from thinking that insurance ―
whether health or liability – is all part of
the health care industry and that if there
is insurance to pay for future medical
care costs there must also be insurance to
pay for the injuries cause by the defen-
dant’s negligence. Carefully used at trial,
the evidence about health insurance and
the ACA may actually backfire on the
defense goal of lowering the amount of
plaintiff ’s damages for future medical
care costs.   

Bruce G. Fagel, M.D.,
graduated from the
University of Illinois
(1972), and was licensed to
practice medicine: Illinois,
1973; California 1975. He
received his JD at Whittier
College (1982). Dr. Fagel is
a regularly invited speaker

before organizations of attorneys, physicians,
and hospitals nationally and internationally,
and has been interviewed by CBS, ABC, NBC
and various media affiliates. Featured in
“The Best Lawyers in America.”
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BY KARINE BOHBOT

AND ELIZABETH RILES

Transgender1 people come from all
walks of life. They are a diverse commu-
nity, representing all racial, ethnic and
religious backgrounds. The rights of
transgender people have been in the

news a lot lately with the recent debate
and laws being passed around the coun-
try related to the use by transgender peo-
ple of public restrooms that match their
gender identity.

The main focus of this debate
seems to be the idea that allowing trans-
gender people to use public restrooms

will lead to assaults in restrooms by
predators. Not surprisingly, not only is
this claim not based on any real evi-
dence, it is actually baseless, contrary to
the evidence, and perpetuates the false
stereotypes transgender individuals
continue to face. Indeed, it ignores the
realities of what transgender people are

It’s not just about bathrooms
Workplace difficulties and protections

for transgender people
Fagel
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subjected to in countless aspects of their
lives. 

As of March 2017, 19 states, the
District of Columbia and more than 200
municipalities have anti-discrimination
laws and ordinances allowing transgen-
der people to use public facilities that
correspond to their gender identity.
There is no evidence these laws have led
to attacks in public facilities or other-
wise created any negative impact on the
public. Rather the opposite is true. The
more common reports are reports of
transgender people being assaulted in
bathrooms that do not match their gen-
der identity. In one of the largest sur-
veys of transgender and gender non-
conforming Americans ever conducted,
70% of respondents reported being
denied access, verbally harassed, or
physically assaulted in public
restrooms.2

Sadly, this has been, and continues
to be the plight of our transgender com-
munities throughout the country, yet the
baseless claims against providing this
community with basic rights persist.
Indeed, bathrooms are really just the 
tip of the iceberg as transgender people
in our society experience a host of issues
on a daily basis:

Increased Poverty
Harassment and stigma – In fact,

according to a new survey, a staggering
41 percent of transgender people in the
United States have attempted to commit
suicide.3

Anti-transgender violence – At least
13 transgender people were murdered in
2014, there were 21 in 2015, 22 in 2016
and 2017 has already seen 10. These
people were stabbed, shot, strangled,
burned; killed violently by intimate part-
ners or strangers.

Increased barriers to healthcare –
Many insurance contracts either definite-
ly exclude transition-related services or
are unclear about whether such services
are covered.

Difficulty getting identity docu-
ments – This affects access to a whole
host of issues, including voting rights.4

Though this is a vulnerable popula-
tion with needs for legal support in a

variety of areas, the picture is not com-
pletely bleak.

Federal courts conclude 
discrimination is illegal

Federal courts, the U.S. Equal
Employment Opportunity Commission
(EEOC), and the Department of Fair
Employment and Housing (DFEH) have,
in one form or another, concluded that
discrimination because a person is trans-
gender or gender non-conforming con-
stitutes illegal sex discrimination. Many
states and localities also expressly prohib-
it job discrimination based on gender
identity and/or expression, including
California.

The statutes and legal precedents
provide that transgender employees have
the right not to be fired or refused a job
or promotion because they are transgen-
der. This is true even if the state and
locality have not passed laws explicitly
prohibiting gender identity discrimina-
tion.

Transgender employees have the
right to be treated with respect and not
be harassed. Sex-based harassment is
unlawful when it is severe or widespread
and an employer does not take steps to
stop it. Sex-based harassment can
include:
• Jokes or derogatory comments about
transgender people
• Repeated and intentional use of the
wrong name or pronouns
• Invasive and disrespectful personal
questions

Equally, transgender employees
have the right to safe and adequate
access to restrooms and other facili-
ties consistent with their gender identity.
According to the Justice Department and
the EEOC, denying access to facilities
consistent with a transgender person’s
gender identity can constitute discrimi-
nation. Employers cannot demand med-
ical or legal documentation of an
employee’s gender as a condition of rest-
room access, or limit them to using a
specific restroom separate from other
employees. Agencies also cannot require
transgender employees to use facilities
that are unsanitary, potentially unsafe, or

located at an unreasonable distance from
their work station.

California FEHA

California’s protection of these
rights is not only provided through 
the Fair Employment and Housing Act
(“FEHA”), but other statutes provide
legal recourse to the transgender 
community that we should all keep 
in mind. 

Although FEHA does not specifically
state that transgender status is a protect-
ed status, it does protect employees from
discrimination based on “sex.” California
Government Code § 12926(r)(2). Under
the FEHA, “sex” includes a person’s gen-
der, gender identity and gender expres-
sion. This means the FEHA actually pro-
tects either the person’s actual gender or
a defendant’s perception of that person’s
gender, including an identity, appearance
or behavior that is different from that
traditionally associated with the person’s
gender at birth. 

Indeed, the FEHA requires an
employer to allow an employee to
appear or dress consistently with the
employee’s gender identity or gender
expression. California Government
Code § 12949.

Moreover, the Department of Fair
Employment and Housing (“DFEH”)
guidelines, issued on February 17, 2016,
interpret the FEHA as protective of both
physical transition, where someone
receives medical treatment (e.g., hor-
mone therapies or surgical procedures),
and social transition where someone
begins to socially identify with a new gen-
der, change their name, pronouns or
bathroom usage. As a result, a transgen-
der person is protected under the FEHA
through any stage of their identity or
transition.

The guidelines also prevent an
employer from asking an applicant or
employee questions to try to detect their
gender identity or about whether or not
they have had or are planning to have
surgery. See http://www.dfeh.ca.gov/files/
2016/09/DFEH163TGR.pdf. They prohib-
it an employer from enforcing a dress
code in a discriminatory manner. 
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A transgender person should be permit-
ted to dress in a manner that is suitable
for that person’s gender identity. 

Finally, it provides that all employ-
ees have a right to safe and appropriate
restroom and locker room facilities.
This includes the right to use a rest-
room or locker room that corresponds
to the employee’s gender identity,
regardless of the employee’s assigned
sex at birth. In fact, where possible, an
employer should provide an easily
accessible unisex single stall bathroom
for use by any employee who desires
increased privacy, regardless of the
underlying reason. Such use should
always be a choice, and not a require-
ment or to avoid harassment.

Other protections

There are other potential California
statutes that can provide protections for
transgender workers. For example, inde-
pendent contractors could seek protec-
tion under the California Unruh Civil
Rights Act which requires businesses to
provide full and equal accommodations
on the basis of “sex,” among other
things. California Civil Code § 51(b).
Moreover, California Civil Code §§ 52.1,
52.4 and 52.45 allow for private civil
actions to enforce the right to be free
from violence or threats of violence 
and intimidation, specifically “gender
violence.”

Another avenue is found under
California Labor Code Sections 1101
and 1102, which prohibit employers
from preventing an employee’s political
activity, or punishing an employee due
to that employee’s political activity. The
California Supreme Court has interpret-
ed “coming out” by lesbian, gay, and
bisexual employees to constitute such
protected political activity. Likewise, if
you disclose your gender identity or
openly transition from one gender to
another, you may argue that these
actions are protected political acts. 
This law may be especially important
for employees who work for employers
with fewer than 5 employees, because
those employers are not covered by the
FEHA.

The Trump card

As for federal protections, though it
is unclear what may happen under the
Trump administration, several avenues
are currently available for transgender
employees to pursue federal discrimina-
tion claims against employers who violate
their rights.

Title VII of the 1964 Civil Rights Act
prohibits discrimination on the basis of
sex (among other characteristics) by an
employer with 15 or more employees.
Although there are some court decisions,
mostly older ones, saying that Title VII
does not prohibit gender identity dis-
crimination, several federal appeals
courts that have considered the issue
recently have found some protections 
in the Civil Rights Act for transgender
people.

There is also protection under 
42 U.S.C. § 1983, a part of the Civil
Rights Act of 1871. This act prohibits
the deprivation of rights under the
Constitution. Specifically, in this
instance, discriminating against some-
one on the basis of his or her noncon-
formity with gender norms or gender
stereotypes would be sex-based discrim-
ination under the Fourteenth
Amendment Equal protection Clause.
(See Glenn v. Brumby (11th Cir. 2011)
663 F3d 1312, 1316.) It is important to
note that claims under 42 USC § 1983
require state action and therefore,
rarely apply to private employers.
(Rendell-Baker v. Kohn (1982) 457 
US 830, 840.)

So in the end, the issue is not simply
a transgender employee’s right to use a
particular bathroom. Our transgender
communities are subjected to discrimina-
tion in countless aspects of their lives,
including in the area of employment.
Although we are all fearful that transgen-
der people will lose more rights in these
current times, until that day comes, it is
important to remember that there are
many statutes that exist that can be used
to protect transgender workers today. 
Like any other person, transgender
employees have every right to be treated
fairly and be provided a workplace free

of harassment and discrimination. It is
our job as advocates and trial lawyers to
ensure those rights and protections are
enforced and preserved.

Karine Bohbot and Elizabeth Riles are
partners in the Law Office of Bohbot & Riles
and have been practicing employment litigation
for the last 19 years. They have successfully tried
numerous cases throughout the Bay Area and
Southern California. If you are looking for fur-
ther information on this subject, or any related
employment matter, e-mail either Ms. Bohbot at
kbohbot@strikebacklaw.com or Ms. Riles at
eriles@strikebacklaw.com.
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1 “Transgender” refers to people whose gender identity and/or
expression is different from the sex assigned to them at birth
(e.g., the sex listed on an original birth certificate). The term
transgender woman typically is used to refer to someone who
was assigned the male sex at birth but who identifies as a
female. Likewise, the term transgender man typically is used
to refer to someone who was assigned the female sex at birth
but who identifies as male. A person does not need to under-
go any medical procedure to be considered a transgender
man or a transgender woman. Bathroom/Facility Access and
Transgender Employees, Equal Employment Opportunity
Commission, Public Resource Document.
2 “3 myths that shape the transgender bathroom debate,”
CNN, Emanuella Grinberg and Dani Stewart, March 7, 2017.
3 High Suicide Risk, Prejudice Plague Transgender People,
Clara Moskowitz, November 19, 2010.
4 Understanding the Transgender Community – Human Rights
Campaign; Violence Against the Transgender Community –
Human Rights Campaign.
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weight depends often on particular 
combinations. [Citations omitted.]”
(Borello, supra, at 350-51.)

It’s all about Uber

The question of whether Uber driv-
ers qualify as employees or are independ-
ent contractors has consistently been in
the spotlight. For example, the California
Labor Commissioner ruled in June 2015
that a driver for Uber was an employee,
not an independent contractor, and
ordered Uber to pay her expenses and
costs. (Berwick v. Uber Technologies, Inc.
DSLE Case No. 11-46739 EK.)2 On 
several occasions, the Employment
Development Department3 has found
that former Uber drivers were employ-
ees, entitled to unemployment benefits.
In 2013, a class action was filed in 
the Northern District of California,
(O’Connor, et. al v. Uber Technologies, Inc.
Case No. CV 13-3826-EMC,) disputing
Uber’s classification of its drivers as inde-
pendent contractors. A tentative settle-
ment was reached in April 2016 for
approximately $100 million, which would
have left the matter of driver status
undecided; however, the court declined
to approve of the settlement, calling it
unfair and inadequate to the class.
Currently, the case has been stayed4  in
light of appeals filed by Uber in related
cases regarding its arbitration agree-
ments.

Lyft recently settled a similar class
action in Northern District of California,
(Cotter, et. al. v. Lyft, Inc., 13-cv-04065-VC),
handled by the same attorneys as the
Uber case, for $27 million. The settle-
ment left open the issue of whether Lyft
misclassifies its drivers as independent
contractors.

Do true independent contractors
have rights?

Yet, even if and when gig workers 
are rightfully classified as independent
contractors, these workers should qualify
for some protections under the Fair
Employment and Housing Act (“FEHA”)
and the Unruh Civil Rights Act. See Gov.
Code, § 12940(j); Civ. Code, §§ 51-52.
The FEHA prohibits harassment5  based

on “race, religious creed, color, national
origin, ancestry, physical disability, men-
tal disability, medical condition, genetic
information, marital status, sex, gender,
gender identity, gender expression, age,
sexual orientation, or military and veter-
an status” for individuals “providing serv-
ices pursuant to a contract.” (Gov. Code,
§ 12940(j).) 

In addition, the Unruh Civil Rights
Act, which prohibits all businesses in
California from discriminating on the
basis of disability, race, age, genetic infor-
mation, religion, sex, marital status,
nationality, ancestry, color, sexual orienta-
tion, and similarly related personal char-
acteristics, would also apply to independ-
ent contractors of these businesses. See
Civ.Code, §§ 51-52. However, while the
right to be free from discrimination and
harassment in the workplace is signifi-
cant, these rights are woefully insignifi-
cant compared to the myriad of rights
held by traditional “employees.”

The increasing prevalence of gig
employment in California, and the lack
of rights under the Labor Code for most
of these workers as “independent con-
tractors,” has caused concern for some
lawmakers. In 2016, Assembly member
Lorena Gonzalez, D-San Diego, authored
Assembly Bill 1727, intended to allow gig
workers to band together and bargain
with employers.6 She pulled the bill
before it came up for vote in the
Assembly Judiciary Committee, saying in
a prepared statement that she wished to
continue discussions over the next year
about the bill’s complex legal issues.
Needless to say, tech groups and busi-
nesses were opposed to the measure. 

It seems, though, that Gonzalez may
have pulled the bill due to concerns
expressed by labor and workers’ rights
organizations. The overall goals of the
measure were laudable, but some labor
organizations disapproved of the lack of
any exclusive representation provisions or
prohibitions on right-to-bargain waivers.
Further, how the language of this bill
might impact the ongoing litigation
regarding the misclassification of workers
as independent contractors was uncer-
tain. Regardless, this was a step in the

right direction that we can hope leads to
a passable bill that helps gig workers
organize for their rights.

It’s about freedom to gig

Anecdotally, individuals claim that
they enjoy the freedom they have as gig
workers. If someone is a stay-at-home
parent looking for a supplemental
income for the family while the kids are
at school, or a retiree looking to make
some cash from a hobby, for example,
part-time gig work sounds like a great
opportunity. Unfortunately, though, it
seems like for many, as the Pew survey
indicates, gig work is their primary
income, and needed as a full time job.
For many, this is the work they do
because they have not found other
options, and it would be hard to believe
that most of these workers would not pre-
fer a full-time job as a true employee,
with all the rights and benefits concur-
rent with it. The gig economy is useful
and convenient to many of us, but we as
plaintiffs lawyers should at the very least
give some thought as to the economy we
are perpetuating when we participate in
it, and the status of the workers who are
providing these services for us. 

Alexis McKenna is a
partner at Winer, McKenna
& Burritt, LLP, where she
specializes in harassment,
discrimination, wrongful ter-
mination and other employ-
ment claims on behalf of
plaintiffs. Alexis is currently
the President-Elect for the Alameda/Contra
Costa Trial Lawyers Association, is on the
Board of Governors of CAOC, and is also a
member of the San Francisco Trial Lawyers
Association and American Association for
Justice. A former editor of The Verdict for
ACCTLA, Alexis has also published several
articles in the area of employment litigation
and has been a lecturer for CAOC and
California Employment Lawyers Association.

The endnotes for this article will be
found online at www.plaintiffmagazine.com.
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BY ALEXIS MCKENNA

The popularity of apps and on-line
platforms that provide services spanning
the gamut from rides to personal errands
are providing not only help to busy peo-
ple, but, increasingly, jobs for workers as
“independent contractors.” Being your
own boss and making your own hours –
sounds very appealing, right? But, it
sounds much less appealing when you
also realize these workers do not get any
benefits, have no job security, no consis-
tent income, and no collective bargaining
rights; not to mention they do not have
even the most basic California Labor
Code protections. That is the dilemma
for many who are working in this “gig
economy.” 

Bay area companies like Uber and
TaskRabbit tout the freedom that one 
has as their own independent worker ‒
beholden to no one but themselves, no
one supervising them, working on their
own schedules. But many gig workers
end up netting very little after paying
their own expenses, and they still need 
to cover their own health insurance.
Furthermore, in certain industries, such
as gigs on TaskRabbit, work isn’t always
available or is competitive, even if the
worker wants it.

The gig keeps growing

Undoubtedly, the gig economy is
growing. A 2016 Pew Research Center
survey1 found that 8 percent of
Americans had recently earned money
through a digital commerce platform.
The study also shows that labor-based gig
jobs are disproportionately held by low-
income and non-white workers; and the
majority of these workers say the income
they earn from gig employment is

“essential or important” to their finances
rather than just added income which is
“nice to have.” Troubling also is that 29
percent of gig workers in this study
reported they had performed work using
gig platforms for which they did not
receive payment.

For the most part, gig workers are
being told by the companies supplying
the platforms that they are independent
contractors, and in some industries and
some platforms that might be correct. A
properly classified independent contrac-
tor would have limited rights against the
platform company for which they supply
services. But, labor laws, such as over-
time, minimum wage and meal and rest
breaks, would apply to gig workers if they
are not truly “independent contractors.”
In many circumstances, and with ride-
share services in particular, the classifica-
tion of these workers is not so clear. 

Independent-contractor status
questionable

Independent-contractor status is not
simply decided by what a company
chooses to entitle such workers; compa-
nies cannot avoid their obligations under
the California Labor Code by character-
izing their workers as independent con-
tractors while treating them as employ-
ees. “The label placed by the parties on
their relationship is not dispositive, and
subterfuges are not permitted.” (S.G.
Borello & Sons, Inc. v. Department of
Industrial Relations (1989) 48 Cal.3d 341,
349.) “The principal test of an employ-
ment relationship is whether the person
to whom service is rendered has the right
to control the manner and means of
accomplishing the result desired.” (Id., at
p. 350.) It is “the right to control, not the
exercise of that right, which bears on the

status of the work arrangement.” (Id.,
at p. 357 n. 9.) See also 2 Witkin,
Summary of California Law, Agency and
Employment (9th ed. 1987) § 15, p. 31
(“It is not the control actually exercised,
but that which may be exercised, i.e., the
right of control, which determines the
issue of employment or independent-
contractor relationship”) (emphasis
added).

The Borello Court also set out “sec-
ondary indicia” which must be consid-
ered, along with Defendants’ right to
control the worker, in deciding if an
employee is an independent contractor:

Thus, we have noted that “[strong]
evidence in support of an employment
relationship is the right to discharge at
will, without cause. [Citations omit-
ted.]” Additional factors ...include (a)
whether the one performing services is
engaged in a distinct occupation or
business; (b) the kind of occupation,
with reference to whether, in the locali-
ty, the work is usually done under the
direction of the principal or by a spe-
cialist without supervision; (c) the skill
required in the particular occupation;
(d) whether the principal or the worker
supplies the instrumentalities, tools,
and the place of work for the person
doing the work; (e) the length of time
for which the services are to be per-
formed; (f) the method of payment,
whether by the time or by the job; 
(g) whether or not the work is a part of
the regular business of the principal;
and (h) whether or not the parties
believe they are creating the relation-
ship of employer-employee. [Citations
omitted.]

“Generally, . . . the individual factors
cannot be applied mechanically as sepa-
rate tests; they are intertwined and their

The gig economy
The big players say it’s about freedom, but it
seems to be more about lowering labor costs and
limiting liability

McKenna
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BY JEFFREY I. EHRLICH

Park v. Board of Trustees of
the California State University
(2017) __ Cal.4th __ (Cal. Supreme) 

Park was an assistant professor at
Cal. State Los Angeles. His application
for tenure was denied in 2013. Park
thereafter filed a lawsuit against the
University under the FEHA for national
origin discrimination. The University
responded with an anti-SLAPP motion,
arguing that Park‘s suit arose from its
decision to deny him tenure and the
numerous communications that led up to
and followed that decision, these commu-
nications were protected activities, and
that Park had not shown a sufficient

probability of prevailing on the merits.
The trial court denied the motion. The
Court of Appeal reversed. The majority
reasoned that, although the gravamen of
Park’s complaint was the University’s
decision to deny him tenure, that deci-
sion necessarily rested on communica-
tions the University made in the course
of arriving at that decision. Such commu-
nications were in connection with an offi-
cial proceeding, the tenure decisionmak-
ing process, and so were protected activi-
ty for purposes of the anti-SLAPP statute.
Reversed.

Anti-SLAPP motions may only target
claims “arising from any act of [the
defendant] in furtherance of the [defen-
dant’s] right of petition or free speech
under the United States Constitution or
the California Constitution in connection

with a public issue . . . .” (§ 425.16, subd.
(b).) In turn, the Legislature has defined
such protected acts in furtherance of
speech and petition rights to include a
specified range of statements, writings,
and conduct in connection with official
proceedings and matters of public inter-
est. (Id., subd. (e).) A claim arises from
protected activity when that activity
underlies or forms the basis for the
claim. Critically, the defendant’s act
underlying the plaintiff ’s cause of action
must itself have been an act in further-
ance of the right of petition or free
speech. The mere fact that an action was
filed after protected activity took place
does not mean the action arose from that
activity for the purposes of the anti-
SLAPP statute. Hence, the law draws a
distinction between “a cause of action
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based squarely on a privileged communi-
cation, such as an action for defamation,
and one based upon an underlying
course of conduct evidenced by the 
communication.” 

Applying this rule in the anti-dis-
crimination context, what gives rise to
liability is not that the defendant spoke,
but that the defendant denied the plain-
tiff a benefit, or subjected the plaintiff to
a burden, on account of a discriminatory
or retaliatory consideration. Failing to
distinguish between the challenged deci-
sions and the speech that leads to them
or thereafter expresses them would chill
the resort to legitimate judicial oversight
over potential abuses of legislative and
administrative power.

Similar problems would arise for
attempts to enforce the state’s antidis-
crimination public policy. Any employer
who initiates an investigation of an
employee, whether for lawful or unlawful
motives, would be at liberty to claim that
its conduct was protected and thereby
shift the burden of proof to the employee
who, without the benefit of discovery and
with the threat of attorney fees looming,
would be obligated to demonstrate the
likelihood of prevailing on the merits. 

Hence, conflating, in the anti-SLAPP
analysis, discriminatory decisions and
speech involved in reaching those deci-
sions or evidencing discriminatory ani-
mus could render the anti-SLAPP statute
“fatal for most harassment, discrimina-
tion and retaliation actions against public
employers.”

Park has alleged that he is of Korean
national origin, was qualified for tenure,
and was denied tenure while other facul-
ty of Caucasian origin with comparable
or lesser records were granted tenure.
The complaint also alleges a school dean
“made comments to Park and behaved in
a manner that reflected prejudice against
him on the basis of his national origin”
and that Park pursued an internal griev-
ance, which was denied. The elements of
Park’s claim, however, depend not on the
grievance proceeding, any statements, or
any specific evaluations of him in the
tenure process, but only on the denial of
tenure itself and whether the motive for

that action was impermissible. The
tenure decision may have been communi-
cated orally or in writing, but that com-
munication does not convert Park’s suit
to one arising from such speech. The
dean’s alleged comments may supply evi-
dence of animus, but that does not con-
vert the statements themselves into the
basis for liability. 

The trial court correctly observed
that Park’s complaint is based on the act
of denying plaintiff tenure based on
national origin. Plaintiff could have omit-
ted allegations regarding communicative
acts or filing a grievance and still state
the same claims. 

Ultimately, the Court held that “ the
assertion the University’s hiring decision
is a matter of public interest does not suf-
fice to bring that decision within the
scope of protected activity defined by 

section 425.16, subdivision (e)(4).
Accordingly, the University has not car-
ried its burden of showing “the defen-
dant’s conduct by which plaintiff claims
to have been injured falls within one of
the four categories described in subdivi-
sion (e).”

Short(er) takes:
Enforcement of judgments; scope of
debtor exams: 
Yolanda’s Inc. v. Kahl & Goveia Commercial
Real Estate (2017) __ Cal.App.5th __
(Second Dist., Div. 6.) 

Plaintiff obtained a judgment against
KGCRE. Its owners shut down KGCRE,
set up a new company, and transferred
assets from KGCRE to the new company.
Plaintiff obtained an order directing
KGCRE to produce its person most
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knowledgeable (“PMK”) to appear for a
debtor’s exam. During the exam the PMK
acknowledged that certain of KGCRE’s
assets had been transferred to third par-
ties, but counsel directed the PMK not to
answer questions about where the trans-
ferred assets were currently located. He
claimed that such questions were beyond
the scope of a third-party debtor’s exam.
The trial court ordered the PMK to
answer the questions, and KGCRE took a
writ. Denied. “The policy of the law
favors enforcement of judgments. . . .
There is no policy favoring the conceal-
ment of the judgment debtor’s assets
from the judgment creditor.”

“Trail immunity,” Gov. Code § 831.4;
golf courses; errant golf balls causing
injury; municipal liability:
Garcia v. American Golf Corp. (2017) __
Cal.App.5th __ (Second Dist., Div. 2.) 

The City of Pasadena owns the
Brookside Golf Course, which is managed
by American Golf Corp. The Rose Bowl
Loop is comprised of roadways that encir-
cle the Rose Bowl Stadium and the two
golf courses within the Brookside Golf
Course. People use the Loop, which has a
13-foot wide pedestrian walkway for walk-
ing, jogging, skating and bicycling. In
2011, Jacobo Garcia was in a stroller that
his mother was pushing on the walkway,
when he was struck in the head by an
errant golf ball. Jacobo sued, and the City
moved for summary judgment, citing var-
ious immunities, including “trail immuni-
ty” under Gov’t Code § 831.4. The trial
court granted the motion. Reversed.

Under section 831.4, a public entity
cannot be held liable for a condition of
“(a) Any unpaved road which provides
access to fishing, hunting, camping, hik-
ing, riding, including animal and all
types of vehicular riding, water sports,
recreational or scenic areas and which is
not a (1) city street or highway or (2)
county, state or federal highway or (3)
public street or highway of a joint high-
way district, boulevard district, bridge
and highway district or similar district
formed for the improvement or building
of public streets or highways. [¶] (b) Any
trail used for the above purposes.”

Assuming that the walkway qualified
as a trail, the issue in the appeal is
whether the injury to Jacobo was caused
by a dangerous condition of the walkway
for purposes of trail immunity. The plain
language of section 831.4 provides immu-
nity for injuries caused by dangerous con-
ditions of trails, but it does not provide
immunity for injuries caused by dangerous
conditions of adjacent public properties.

The Brookside Golf Course is a
developed and commercially operated
golf course that introduced the danger of
people using the Loop getting hit by
errant golf balls. In other words, there is
a risk of harm posed by third parties, i.e.,
golfers. This danger is the result of a
human creation in contrast to a naturally
occurring danger that results from
topography and gravity.

The danger of errant golf balls (and
need for safety) exists for people outside the
Brookside Golf Course regardless of
whether they use the walkway. As a com-
mercial enterprise that generates revenue,
the Brookside Golf Course can pay for safe-
ty features such as the safety nets that it
erected in 2001 after a pedestrian was hit by
an errant golf ball. It can obtain insurance,
and it can pay lawyers and judgments.

It is fair to deny the City trail immu-
nity for a dangerous condition of the
Brookside Golf Course that increases the
risk of harm by third party conduct.

Rather than prompting the closure of
trails that abut public streets and are
adjacent to publicly owned golf courses,
liability will prompt such golf courses to
take corrective action in a manner consis-
tent with the accepted and expected
methods of managing golf courses.

“A bulwark to our conclusion is that
recognizing immunity here would give
City a disincentive to correct a dangerous
condition of the Brookside Golf Course
even if the course is revenue generating.
And if the Brookside Golf Course has a
dangerous condition, recognizing immu-
nity would have the absurd consequence
of requiring City to protect people using
the Loop from getting hit by an errant
golf ball except anyone who happens to
be using the walkway.”

Jeffrey I. Ehrlich is the
principal of the Ehrlich
Law Firm, with offices in
Encino and Claremont,
California. He is a cum
laude graduate of the
Harvard Law School, a cer-
tified appellate specialist by
the California Board of

Legal Specialization, and a member of the
CAALA Board of Governors. He is the editor-
in-chief of Advocate magazine and a two-
time recipient of the CAALA Appellate
Attorney of the Year award.

Ehrlich

The Second District takes on the question of trail immunity.



BY MILES B. COOPER

Late one night, the lawyer sat in his office,
working on a summary judgment opposition. 
A terrible noise interrupted his focus. He went
to the window. A car without tires – rims only –
made a run up the steep San Francisco street
outside the office. Valiant effort, but without rub-
ber, a bit problematic. The car slid backward,

only to try again. The lawyer called 911 to report the chaos 
and went back to work.

About a year later, that same lawyer stood next to the wit-
ness stand. He felt surprisingly nervous – this was not his usual
spot. “Please raise your right hand,” said the clerk, swearing the
lawyer in. The lawyer then took the stand to testify in a criminal
case about what he had observed.

Hammer time

We get inured to the courthouse’s intimidating nature.
Taking a different role – juror or witness – reminds one that
experiences differ. Have a hammer? Everything looks like a nail.
When you’re a trial lawyer, courthouse visits are common. But
step into a potential witness’s shoes and that familiar landscape
looks much different.

Fail to plan…

Contact potential witnesses well before trial. With experts,
this can be months before. With lay witnesses, a 100-day warning
helps. This allows time to continue the trial if a witness is
unavailable. As that trial gets closer, friendly reminders help. 
Do cases get out on the trial date? Not always. But the case
where one fails to tamp everything down is the case that tries.
Guaranteed. (If I’m wrong, I’ll refund the price you paid for 
this magazine.)

The subpoena power compels you

Even friendly witnesses get a subpoena – albeit via an
acknowledgment of receipt instead of a process server’s added
cost. Send it with clear instructions on where to go and what to
do. Subpoenaing a witness defuses the “you came to court today
because you are the plaintiff ’s friend, didn’t you?” question.
“She’s my co-worker but I came because I was subpoenaed,” 
is a nice counterpunch. It also helps fight the creeping lack of
respect for the judiciary (and sometimes not so creeping, right,
Mr. President?). 

Of late, witnesses sometimes seem to feel like they are
doing us a favor by coming to court. The process server’s added
cost can be worth the impact for some witnesses. The knock on
the door and official document compelling attendance may take
the attitude down a peg.

Talk to the witness

Sending a subpoena and a year-old deposition transcript
is not adequate preparation. Contact the witness a few days

before the scheduled testimony. Get the witness’s cell phone
number (and program it). Provide your number to the wit-
ness. Tell the witness to text you directly should an issue
arise. Give detailed directions on how to get to the right
place (the bench outside the trial department). If the security
line can be unusually long, tell the witness. Discuss attire.
Give input on the judge’s demeanor and pet peeves. Make
sure the witness knows not to walk into the courtroom 
until called. Go over the motions in limine rulings and other
forbidden subjects. This is not the witness’s world. The wit-
ness does not know (unless the witness is told) referencing 
insurance will get lawyers jumping faster than House 
of Pain.

Describe what will happen when the witness is called.
Someone will bring the witness in. Everyone will be staring
as the witness enters the courtroom. The jurors will be off to
the (left or right) and the witness remains standing to take
the oath. Explain that making eye contact with the jury
helps during testimony. Pro tip: the phrase “explain to us…”
and sweeping a hand toward the jury helps witnesses turn 
to the jury. Make sure the witness knows to respond to the
opposing counsel’s cross-examination with the same respect
and demeanor as on direct. Even with unpleasant opposing
counsel.

Thank the witness during the prep session and explain
you will not be able to say thank you, shake the witness’s
hand, or escort the witness out after testifying. If you don’t do
this, the witness may try to shake your hand on the way out.
That makes your witness look like your witness – less credible
to the jury.

Finally, a thank-you letter with the trial outcome is a nice
touch. Witnesses like to know what happened. And if you did
your job properly in the preparation and the trial, there’s a
good chance that witness may suggest your name when someone
is looking for a lawyer.

Outro

The lawyer felt strange, sitting in the hot seat. He answered
the prosecutor’s questions on direct and the defense lawyer’s
cross, trying to remember his own advice to his witnesses. When
it was done, he walked out of the courthouse, glad that in all
likelihood he’d be the one asking questions the next time he 
was back.

Miles B. Cooper is a partner at Emison Hullverson LLP.
He represents people with personal injury and wrongful death cases. 
In addition to litigating his own cases, he associates in as trial counsel
and consults on trial matters. He has served as lead counsel, co-counsel,
second seat, and schlepper over his career and is a member of the
American Board of Trial Advocates. Cooper’s interests beyond litigation
include trial presentation technologies and bicycling (although not at 
the same time). 
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(800) 262-7576
www.scarlettlawgroup.com
536 Pacific Avenue
San Francisco, CA 94133

Randall H. Scarlett, Esq.

Where you refer catastrophic cases may be the
single most important decision you make for your client.
Whether it’s cases involving traumatic brain injury, spinal-cord injury
or other catastrophic personal injury and wrongful-death cases,
the Scarlett Law Group will ensure results above and beyond
those that can be obtained by other firms.

We are pleased to pay referral fees
in accordance with State Bar rules.

49.1 million — Traumatic brain injury caused by cross centerline
big-rig trucking collision

22.8 million — Traumatic brain injury caused by tour bus collision
with pedestrian

26 million — Permanent brain injury caused by failure to diagnose
H-Flu meningitis

18.6 million — Wrongful death, multiple impact, road defect

13 million — Permanent brain injury caused by failure to diagnose meningitis
in a year-old child

11 million — Traumatic brain injury caused by dangerous roadway
and light rail vehicle collision with pedestrian

10.6 million — Traumatic brain injury caused by collision
with farm machinery.
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