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BY SHAANA A. RAHMAN

Thanks to the work of VisionZero,
pedestrian safety is finally getting the
attention from local governments that it
deserves. There has been a new focus on
the “3 E’s:” engineering, enforcement
and education, to eliminate traffic deaths
within ten years. Many local governments
are finding the resources to implement
engineering solutions that are proven to

reduce vehicle versus pedestrian colli-
sions. These measures include pedestrian
refuge islands, that reduce collisions by
56 percent, increased signal timing,
reducing collisions by 51 percent and
high visibility crosswalks that reduce 
collisions by 47 percent (Toolbox of
Countermeasures and Their Potential
Effectiveness for Pedestrian Crashes,
www.pedbikeinfo.org.) 

While these changes are laudable
and should absolutely be encouraged and

supported, they do not address injuries
to pedestrians from the less sexy issue of
sidewalk neglect. Uneven sidewalks,
caused by tree roots, construction or
earth movement, open, unguarded tem-
porary construction, torn up walkways,
and improperly designed accessibility
ramps all can cause a pedestrian to trip
and fall, leading to serious injuries. In
assessing pedestrian trip and fall injury
cases, issues to be addressed include
determining if the defect is non trivial,
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The often neglected people movers that injure
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and identifying who is responsible for
the section of sidewalk where the injury
occurred, such as the adjacent property
owner or the city or county public 
entity.

Identifying conditions that are
hazardous to pedestrians 

Since not every bump or crack in the
sidewalk constitutes a defect, it is impor-
tant to thoroughly examine the condition
that caused the fall both by reviewing pho-
tographs and going to the scene itself.
While property owners are not required 
to repair “trivial” or “minor” defects,
California courts have held that differ-
ences in elevation measuring a half an
inch or three-fourths of an inch constitute
“minor” or “trivial defects.” (See, Caloroso
v. Hathaway (2004) 122 Cal.App.4th 922,
927; Whiting v. National City (1937) 9
Cal.2d 163, 165-166.) However, “when the
size of the depression begins to stretch
beyond one inch the courts have been
reluctant to find that the defect is not dan-
gerous as a matter of law.” (Fielder v. City of
Glendale (1977) 71 Cal.App.3d 719, 726.)
Thus, the change in elevation must be
more than one inch so as to not be 
considered “trivial.” 

Common causes of a sidewalk
change in elevation include tree roots
lifting up a section of the sidewalk, the
settling of a section of walkway in which
pavers were installed, or buckling of
pavement from heat or water intrusion.
In each case, it is important to both
measure the change in elevation from the
smallest to greatest point and to identify
any factors that could cause the defect to
be obscured from view of the casual
pedestrian. Often in tree root cases, the
depression or lip of the deviation can be
obscured by fallen leaves, acorns, shad-
owing of the area by the tree itself or an
absence of ambient lighting. 

You should also examine and meas-
ure the cross-slope when evaluating side-
walk depressions. California Building
Code Standards § 1133B.7.1, recom-
mends a sidewalk surface have a cross-
slope of no more than two percent. It
often is the combination of the depres-
sion, slope and debris that cause a fall. 

When inspecting the sidewalk, keep
in mind the mechanics of your client’s
fall. A fall forward and a sensation that
a foot struck something, can confirm
that the fall was caused by a deviation
with a raised lip. A fall backward is gen-
erally indicative of a slipping motion
and while consistent with a foot rolling
on acorns, inconsistent with hitting 
the lip of a raised sidewalk section.
Although some defects will be apparent,
and may be confirmed by witnesses or a
prior accident history or notification to
the property owner of a department of
public works, many conditions will
require the trained eye of an accident
reconstructionist who can also properly
photograph and measure the defect.
Since property owners and public enti-
ties generally move swiftly to fix the
defect after a report of injury, it is cru-
cial to document the scene as soon as
possible. 

Determining who is responsible
for the sidewalk 

When you go to the scene to inspect
the sidewalk, note the addresses of the
properties adjacent to the sidewalk at
issue. Also note if there looks to be any
recent construction on or near the side-
walk or if the trees or other landscape
look to have been freshly maintained.
This will help you establish both the pri-
vate property owner and whether a claim
exists as to a public entity. Finally, canvas
the area for video surveillance cameras
that are pointed in the direction where
your client fell. 

As an initial matter, California
Streets and Highway Code section 5610
clearly states that a property owner
specifically has a duty to maintain any
sidewalk that fronts his or her property
in a safe manner: 

The owners of lots or portions of
lots fronting on any portion of a public
street or place when that street or
place is improved or if and when the
area between the property line of the
adjacent property and the street line is
maintained as a park or parking strip,
shall maintain any sidewalk in such condi-
tion that the sidewalk will not endanger

persons or property and maintain it in a
condition which will not interfere with the
public convenience in the use of those works
or areas save and except as to those
conditions created or maintained in,
upon, along, or in connection with
such sidewalk by any person other than
the owner, under and by virtue of any
permit or right granted to him by law
or by the city authorities in charge
thereof, and such persons shall be
under a like duty in relation thereto.
(Cal. Civ. Code, § 5610, emphasis
added.)
Additionally, courts have held a

landowner who exercises possession or
control over an adjacent sidewalk has a
duty to warn or protect pedestrians and
others who foreseeably may be in the
area from dangerous conditions on the
sidewalk.  (See, Alpert v. Villa Romano
Homeowners Ass’n (2000) 81 Cal.App.4th
1320, 1335-1337.) In Alpert v. Villa
Romano Homeowners Assoc. (2000) 81
Cal.App.4th 1320, the court held that a
landowner owed a duty of care to pedes-
trians using a sidewalk on adjoining
property, where the defendant knew the
sidewalk was hazardous due to roots
from trees located on the defendant’s
property. In doing so, the court ana-
lyzed the impact of Civil Code 1714(a),
Streets and Highways Code 5610, and
other authorities in determining liabili-
ty. In essence, Section 5610 of the
Streets and Highways Code established
the rule that the owner of the property
adjoining the sidewalk has a duty to
maintain it. (Ibid.)

Many cities have also adopted
municipal ordinances consistent with sec-
tion 5610, placing the burden of repair
of sidewalks on the property owner. (E.g.,
Berk. Mun. Ord. § 16.04.010; San Luis
Obispo Municipal Code § 12.16.020;
Gonzales v. City of San Jose (2004) 125
Cal.App.4th 1127, 1137 [local ordinance
expressly made landowners liable to
members of public injured from unsafe
conditions on abutting sidewalks].) 

When doing your investigation, be
sure to obtain information from the pub-
lic entity about deficiency notices sent

See Sidewalks, Page 10

Sidewalks, continued from Previous Page
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out to the property owner about the side-
walk. There are instances where the pub-
lic entity has sent multiple notices to the
property owner that a sidewalk needs
repair, with no responsive action by the
property owner. This lack of response
from the property owner and failure of
the public entity to take remedial action
may give rise to a claim against the pub-
lic entity. 

General duties of property
owners to maintain sidewalks

Property owners have a general duty
to maintain their property in a reason-
ably safe condition. California Civil Code
section 1714(a) provides that everyone is
responsible, not only for the result of his
or her own wrongful acts, but also for
injury occasioned to another by his or
her lack of ordinary care or skill in the
management of property. (Cal. Civ.
Code, § 1714(a); See, e.g., Mark v. Pacific
Gas & Electric Co. (1972) 7 Cal.3d 170.)
In an action alleging general negligence,
a defendant owes a duty to all persons
who are foreseeably damaged by the
defendant’s conduct. (Rodriguez v.
Bethlehem Steel (1974) 12 Cal.3d 382.)
Under the theory of premises liability,
the premises’ owner or possessor has the
duty to exercise ordinary care in the
management of the premises in order to
avoid exposing persons to an unreason-
able risk of harm. (Rowland v. Christian
(1968) 69 Cal.2d 108.) This duty is
grounded upon the rights of ownership
and possession, and the attendant rights
to control and manage property. (Sprecher
v. Adamson Companies (1981) 30 Cal.3d
358.) 

Thus, premises liability is a form of
negligence, in which the owner or pos-
sessor of a premises is subject to a duty to
exercise ordinary care in the manage-
ment of the premises in order to avoid
exposing persons to an unreasonable risk
of harm. (See, e.g., Brooks v. Eugene
Burger Management Corp. (1989) 215
Cal.App.3d 1611.) Therefore, the owner
or possessor of land owes people on that
land a duty to exercise due care to keep
the premises in a reasonably safe condi-
tion that prevents them from injury while

on the premises. (Ruoff v. Harbor Creek
Community Association (1992, 4th Dist.) 
10 Cal.App.4th 1624.) 

As discussed above, although the
property owner is not required to main-
tain a sidewalk in pristine condition, the
property must be reasonably free of
defects that could reasonably injure a
pedestrian.

Public entity liability for
dangerous conditions of public
property 

In cases where the sidewalk at issue
is owned, possessed, or controlled by a
public entity, then an action for dan-
gerous condition of public property
may apply. Here, you are looking for
prior complaints to the public entity of
other falls, or a request to repair the
defect, a pattern of prior inspection of
the area at issue giving rise to either
actual or constructive notice of the
defect, and whether the defect at issue
was caused by an employee of the pub-
lic entity. 

Some cities have formal document-
ed sidewalk inspection programs, which
may make the task of finding notice eas-
ier. Sadly, most cities do not have such
programs but if public entity employees
had done other work in the area, like
trimming trees or installing street signs,
then constructive notice may apply.
When deposed, most city or county
workers will admit that even if their job
that day is to trim back a tree, they are
also obligated to look for and report any
other dangers in or about the public
roadways. The most straightforward
cases, of course, exist when the public
entity employee completed some work
that caused the defect, such as removing
a portion of sidewalk for underground
repair work. This scenario also can
bring a utility into play like Comcast,
AT&T or PG&E. 

California Government Code section
835 provides that “a public entity is liable
for injury caused by a dangerous condi-
tion1 of its property if the plaintiff estab-
lishes that the property was in a danger-
ous condition at the time of the injury,
that the injury was proximately caused by

the dangerous condition, that the dan-
gerous condition created a reasonably
foreseeable risk of the kind of injury
which was incurred, and either: (a) [a]
negligent or wrongful act or omission of
an employee of the public entity within
the scope of his employment created the
dangerous condition; or (b) [t]he public
entity had actual or constructive notice of
the dangerous condition under Section
835.22 and sufficient time prior to the
injury to have taken measures to protect
against the dangerous condition.” (Cal.
Gov. Code, § 835.) 

Pursuant to section 835.4, the rea-
sonableness of the public entity’s act or
omission creating the condition is deter-
mined by “weighing the probability and
the gravity of potential injury to persons
... foreseeably exposed to the risk of
injury against the practicability and cost
of taking alternative action that would
not create the risk of injury or of protect-
ing against the risk of injury.” (Cal. Gov.
Code § 835.4.)

Of importance is the definition of
“property of a public entity and public
property pursuant to Gov. Code § 830(c)
as “real or personal property owned or
controlled by the public entity.” (Cal.
Gov. Code § 830(c), emphasis added.) 

Section 835.2 defines constructive
notice as such condition, which existed
for such a period of time, which was of
such an obvious nature that the public
entity should have discovered the con-
dition and its dangerous condition.
Admissible evidence on the issue of
constructive notice includes whether
the condition would have been discov-
ered by a reasonably adequate inspec-
tion system. (See, Cal. Gov. Code §
835.2.) 

Additional considerations
for disabled pedestrians

If your client was disabled prior to
the fall, was using the sidewalk to access
a location, and the location was owned,
possessed or controlled by a business or
was a location accessible to the general
public, you can also consider causes of
action for violations of the Unruh Civil

See Sidewalks, Page 12
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Rights Act and the California Disabled
Persons Act (“DPA”).3 Both the Unruh Act
and the DPA provide for civil penalties

for violations, which include treble dam-
ages, attorneys’ fees and injunctive relief.
(Cal. Civ. Code, §§ 52, 54.3, 55 and 55.1.) 

The Unruh Act broadly provides
that all persons within California are
“free and equal” and “are entitled to
the full and equal accommodations,
advantages, facilities, privileges, or
services in all business establishments of
every kind whatsoever.” (Civ. Code, §
51(b).) The DPA additionally provides
that individuals with disabilities “shall
be entitled to full and equal access, as
other members of the general public,”
to places to which the general public is
invited. (Civ. Code, § 54.1(a)(1).) Both
Acts broadly prohibit discrimination
without qualification and require equal
treatment in all public accommoda-
tions. (Civ. Code, §§ 51 & 54.) Indeed,
“[i]t is the policy of this state to encour-
age and enable individuals with a dis-
ability to participate fully in the social
and economic life of the state.” (Gov.
Code, § 19230(a).) 

The breadth of the Acts was well-
established long before Congress enact-
ed the ADA in 1990. The predecessor
California statute to the Unruh Act
became law in 1897 and required places
of public accommodation “to serve all
customers on reasonable terms without
discrimination.” (Koebke v. Bernardo
Heights Country Club (2005) 36 Cal.4th
824, 839, citation and internal quota-
tions omitted.) In 1959, in response 
to court decisions restricting the places
covered by the original statute, the
Legislature reenacted sections 51 and 
52 as the Unruh Civil Rights Act, and in
doing so deleted the list of places and
replaced it with a reference to “all busi-
ness establishments of any kind whatso-
ever.” (Stats. 1959, ch. 1866, § 1, p.
4424; see Harris v. Capital Growth
Investors XIV (1991) 52 Cal.3d 1142,
1151.) Since that time, whenever the
Legislature has amended the Unruh Act,
it has consistently done so to broaden
and strengthen its protections. For exam-
ple, in 1961, the Act’s protection of “citi-
zens” was extended to all “persons.”
(Stats. 1961, ch. 1187, § 1, p. 2920.) In
1984, the Legislature added “blindness
or other physical disability” to the cate-
gories of prohibited discrimination.

See Sidewalks, Page 14
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(Stats. 1987, ch. 159, §§ 1-2, pp. 557-
558; see Harris, 52 Cal.3d at 1153.)

In 1992, the Legislature expanded
the Unruh Act yet again to provide that a
violation of the ADA independently con-
stitutes a violation of the Unruh Act. The
Legislature explicitly stated that the
amendment made ADA violations inde-
pendently actionable while retaining
California law “when it provides more
protection for individuals with disabili-
ties” than the ADA. (Stats. 1992, ch. 913,
§ 1; Stats. 2000, ch. 1049, § 2; see also
Gov. Code, § 12926.1(a) [although the
ADA “provides a floor of protection, this
state’s law has always, even prior to the
passage of the federal act, afforded 
additional protections”].) 

The ADA provides that discriminato-
ry policies and practices must be modi-
fied unless to do so would “fundamental-
ly alter” the nature of the accommoda-
tion and that “architectural barriers” in
existing facilities must be removed to the
extent it is “readily achievable” to do so.
(42 U.S.C. §§ 12182(b)(2)(A)(ii) & (iv).)
The ADA also provides that nothing in
its provisions “shall be construed to 
invalidate or limit the remedies, rights,
and procedures of any Federal law or law
of any State . . . that provides greater or
equal protection for the rights of individ-
uals with disabilities.” (42 U.S.C. §
12201(b), emphasis added.) 

Thus, under the plain and specific
language of the Unruh Act, the DPA, 
and the ADA itself, a violation of the
ADA is merely a subset of potential viola-
tions for disability discrimination under
California’s civil rights laws.

Heeding the Legislature’s mandate,
the Supreme Court has held that the
Unruh Act must be interpreted “in the
broadest sense reasonably possible” in
order to “banish [discriminatory] prac-
tices from California’s community life.”
(Isbister v. Boys’ Club of Santa Cruz, Inc.
(1985) 40 Cal.3d 72, 76; see also Burks v.
Poppy Constr. Co. (1962) 57 Cal.2d 463,
468.) As the Court noted in Harris,
“[e]xclusion and unequal treatment form
the core of any public accommodations
violation and are covered by all statutes.”
(Harris, 52 Cal.3d at 1174, fn. 19, quoting

Note, Discrimination in Access to Public
Places: A Survey of State and Federal Public
Accommodations Laws (1978) 7 N.Y.U.
Rev.L. & Soc. Change 215, 244.)

As the California Supreme Court
concluded, the Unruh Act “stands as a
bulwark protecting each person’s inher-
ent right to ‘full and equal’ access to ‘all
business establishments.’” (Angelucci v.
Century Supper Club (2007) 41 Cal.4th
160, 167, citing Civ. Code, § 51(b) &
Isbister, 40 Cal.3d at 75.) The Unruh Act,
“like the common law principles upon
which it was partially based, imposes a
compulsory duty upon business establish-
ments to serve all persons without arbi-
trary discrimination [and] serves as a pre-
ventive measure, without which it is rec-
ognized that businesses might fall into
discriminatory practices.” (Id., citations
omitted.) Accordingly, the Supreme
Court has repeatedly endorsed a broad
construction of the Unruh Act. It “must
be construed liberally” to “create and
preserve a nondiscriminatory environ-
ment in California business establish-
ments by ‘banishing’ or ‘eradicating’
arbitrary, invidious discrimination.” 
(Id., citations omitted; Koire v. Metro Car
Wash (1985) 40 Cal.3d 24, 28.) 

Similarly, the DPA, as the Supreme
Court noted over 25 years ago, is part of
“a growing body of legislation intended
to reduce or eliminate the physical
impediments” to persons with disabilities
to promote integration and participation
in community life, and to attain “the
commendable goal of total integration 
of handicapped persons into the main-
stream of society.” (In re Marriage of
Carney (1979) 24 Cal.3d 725, 738, 740.)

Adding these additional causes of
action serves as an additional remedy 
in cases involving disabled pedestrians. 
It also builds awareness of the specific
needs of vulnerable roadway users.

Handling the pedestrian sidewalk
case requires a fair amount of sleuthing
to uncover both the good and bad facts.
It also requires a carefully constructed
narrative about the mechanics of the fall
and the precise way in which the sidewalk
posed a hazard. While on first blush a
few blurry pictures of the sidewalk defect

taken on your client’s cellphone may not
seem like much, a fresh inspection is
important to look at the totality of the
circumstances.

Shaana A. Rahman is
the owner and founder
of Rahman Law PC.
Ms. Rahman is an accom-
plished and experienced
civil trial attorney, and rep-
resents people with personal
injury and wrongful death

cases. As a cyclist and an active member of the
Bay Area and Central Coast bicycle communi-
ties, Ms. Rahman devotes a large part of 
her practice to representing injured cyclists.
Ms. Rahman has been recognized as a Super
Lawyer for Northern California, a Top 40
Under 40 attorney, a Top 100 Trial Lawyer,
and as a Preeminent Woman Lawyer by
Martindale Hubbell. She has authored 
many legal articles on the subject of personal
injury litigation and trial practice and 
frequently speaks on the topic of bicycle 
safety. Rahman Law PC has offices in 
San Francisco and Paso Robles. She can be
reached at www.rahmanlawsf.com or by phone
415-956-9245 (SF) 805-619-3108 (Central
Coast).

Endnotes 
1 Government Code section 830 defines a “dangerous condi-
tion” as “a condition of property that creates a substantial...
risk of injury when such property or adjacent property is used
with due care in a manner in which it is reasonably foresee-
able that it will be used.”
2 Section 835.2(a) sets forth: “[a] public entity had actual
notice of a dangerous condition ...if it had actual knowledge
of the existence of the condition and knew or should have
known of its dangerous character. Section 835.2(b) defines
constructive notice as such condition which existed for such
a period of time which was of such an obvious nature that the
public entity should have discovered the condition and its
dangerous condition. Admissible evidence on the issue of
constructive notice includes whether the condition would have
been discovered by a reasonably adequate inspection system
to inform the public entity whether the property was safe for
its use. (See, Cal. Gov. Code section 835.2.)
3 For locations under the control of a public entity, you can
additionally plead a violation of California Government Code §
11135, Discrimination Under Program Receiving Financial
Assistance From The State.
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BY EUSTACE DE SAINT PHALLE

AND ANDREW CLAY

You are likely to be familiar with the
following scene: You have just made your
closing argument, setting out your case
for the jury. You have discussed the key
evidence showing how your client was
injured and the extent of these injuries.
You have put on expert testimony show-
ing your client’s injuries, need for treat-
ment, future disability, and the reason-
able costs for these. You have character-
ized the evidence in a reasonable way,
used logical inferences to make your
points, and guided the jury to conclu-
sions supported by the facts. 

Then the defense gets its turn, and
logic is drowned by a flood of negative
characterizations. The defense unleashes
a swirl of innuendo and personal attacks:
your client is faking or exaggerating; the
treating doctors are foolish or greedy;
your experts are frauds paid to bend the
truth. The defense invites speculation
that the incident happened a completely
different way than has been presented by
the evidence. The defense may character-
ize you as a “salesman,” “showman,” 
or a liar. 

A stream of insults

Our office has experienced a num-
ber of trials where the defense closing
was little more than a stream of insults.
The defense tactics vary, but the general
strategy is to attack the credibility of the
plaintiff and plaintiff ’s counsel and wit-
nesses. For example, in one smaller auto
accident case, at closing the defense
repeatedly referred to the “itty bitty”
impact for “itty bitty” damages. Defense
counsel might misstate or mischaracter-
ize your expert’s opinions. The defense
may imply plaintiff ’s counsel are inflat-
ing the damages by some kind of trick-
ery. We have seen defense counsel
describe plaintiff ’s future medical care

claim as “Cadillac care,” or “comparable
to a stay at the Ritz-Carlton.” Finally,
defense may argue that the time spent in
the courtroom was excessive or a waste of
time. 

In our experience, most trial judges
will reign in the more egregious mistakes
in closing arguments. However, the law
permits many unfair statements in 
closing. Also, the judge may grant 
counsel such wide latitude that the 
closing argument is more like a Jerry
Springer show than a courtroom. 

Maintain your credibility

In considering your response to
false, misleading, or unfair comments by
the defense, you should always keep in
mind that the most important issue is
credibility. It is plaintiff ’s job to establish
credibility with the jury, and build credibility
throughout the trial. Your closing argument
should reinforce your credibility as you
summarize the evidence and outline the
logic compelling a verdict in your favor.
Closing argument is also the defense’s
last chance to weaken plaintiff ’s credibili-
ty and sow the seeds of doubt about your
case. This is why we so often see the
defense resort to personal attacks in the
closing. For that reason, it is vital for
plaintiff ’s counsel to maintain credibility
all through your closing, your response
during defense closing, and your rebuttal
argument. 

There are several strategies to deal
with improper closing statements. For
particularly egregious attacks, you may
object to the defense’s statements and
request admonishment by the trial judge.
The judge is empowered to referee the
closing statements and prevent them
from becoming a barroom brawl or
smear contest. However, even if the judge
is lenient and lets the defense attack you,
there are ways to make the defendant pay
for their misleading statements. Every
improper attack by the defendant is an
over-reach, which makes them open to a

counter attack. Particularly, wherever the
defense makes a personal attack, you can
point out that the defense is trying to distract
the jury from either the facts or the law. When
the defense closes with personal attacks,
they are usually revealing a weakness
which you can point out to the jury. You
can contrast the defense’s emotional
smear tactics with the solid evidence you
have put forward. Thus, you can use the
defense’s attacks to highlight the weakness
in their case and the strength of your case.

Proper closing argument –
what you can say

The purpose of closing argument is
for each side to provide an overview of
the important facts that prove each side’s
case. The closing argument should
restate the key issues in the case, as sim-
ply as possible, and provide a logical
chain from the key facts to the conclu-
sion. The closing is a critical moment in
the case. The attorney’s final remarks are
the last thing the jury will hear; these
remarks should direct them to the most
important issues and areas of dispute.

Counsel has wide latitude in making
closing argument. It is proper in closing
to: 
• Cite to facts in evidence.
• Make any reasonable inferences from
the evidence, even if the logic is not 
perfect. 
• Give counsel’s opinion of disputed
facts.
• Cite or paraphrase relevant law, as 
stated in the jury instructions.
• Reference matters of common knowledge.
• Point out that the opponent failed to
explain or deny evidence (CACI 205).
• Point out that the opponent failed to offer
available stronger evidence (CACI 203).
• Argue the case vigorously, even assert-
ing that the opponent’s claims are ridicu-
lous or incredible.
• Note that opposing experts are paid to
help the person hiring them.

How to win at mud wrestling
Closing argument is the defense’s last chance
to smear you and your client. Be ready!

See Mud Wrestling, Page 18
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• Attack the credibility of opposing wit-
nesses. 

Some of these permissible forms of
closing argument may allow statements
that are somewhat unfair. For example, a
closing argument may be illogical as long
as it is supported by evidence. (Miller v.
Pacific Constructors (1945) 68 Cal.App.2d
529, 551.) Also, as long as there is some
evidence showing contradiction with a
witness’s testimony, it is permissible to
question the witness’s credibility, even
calling them a “liar.” (People v. Sandoval
(1992) 4 Cal.4th 155, 180 [permissible to
call opposing expert a “liar” where expert
had testified differently in another case].) 

Improper closing arguments 

While there is wide latitude in mak-
ing closing arguments, there are limits to

what is acceptable. Following is a descrip-
tion of some of the more important
“don’ts” in closing: 

Don’t misstate the evidence.
Attorneys have a professional duty not to
directly mislead the jury. Cal. Rules of
Prof. Conduct 5-200(B) states: “A mem-
ber shall not seek to mislead the . . . jury
by . . . [a] false statement of fact or law.”
(Emphasis added; see, Boyd v. Theetgate
(1947) 78 Cal.App.2d 346, 351.) It is also
improper to insinuate the existence of
“facts” not proved at trial. (Kenworthy v.
State of Cal. (1965) 236 Cal.App.2d 378,
398 [in contract case, improper in closing
to suggest State officials asked for a
bribe, where no evidence supported 
this accusation].) 

For a plaintiff ’s attorney, it is vital to
represent the evidence to the jury with

precision at all times, including during
closing argument. Any stretching of the
evidence will hurt plaintiff ’s credibility
and damage your case. Once you have
lost credibility with the jury, a defense
verdict becomes much more likely. 

Don’t misstate the law. While counsel
may make accurate statements of law in
closing, counsel is not permitted to make
inaccurate statements of law, or give law
that contradicts the jury instructions. The
Court is the arbiter of the law at trial,
and counsels’ statements on the law must
be consistent with the Court’s instruc-
tions. (See, Neumann v. Bishop (1976) 59
Cal.App.3d 451, 480 [improper for coun-
sel in closing to imply the court will
instruct on suppression of evidence,
when such instruction was not requested].)

See Mud Wrestling, Page 20
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The applicable law should be apparent to
all parties before closing arguments,
since the Court will have ruled on the
jury instructions by that time.

Don’t refer to matters outside the
record. Courts make rulings about admis-
sible evidence, and some evidence is not
admitted. Referring to matters expressly

excluded by the Court is “an extreme
form of attorney misconduct.” (Hawk v.
Sup. Ct. (People) (1974) 42 Cal.App.3d
108, 126-127.) This includes references
to statements kept out of court as
hearsay. (Boyd v. Theetgate (1947) 78
Cal.App.2d 346, 351 [improper in clos-
ing to refer to truck drivers’ statement
that had been excluded as hearsay].) 

There are some other matters that
are routinely excluded by trial courts,
such as settlement offers; statements at
mediation; collateral source matters, such
as availability of insurance; and other
issues excluded in pretrial motions in
limine, such as prejudicial evidence. 
It is improper for counsel to mention
these in closing arguments.

Using your closing argument to
insert information that the judge has
excluded is a quick way to infuriate your
judge. This is likely to draw a stern
rebuke, which would rapidly erode your
credibility with the jury.

Don’t comment on a witness’s claim
of privilege. Where a witness claims privi-
lege not to speak about a given issue, it is
error to comment on this or to disparage
the witness for not talking about the priv-
ileged issue. (Evid. Code § 913.) Again,
this is likely to draw a rebuke from the
judge.

Don’t invite speculation. Your closing
argument can make reasonable infer-
ences from the facts, but should not
make unsupported leaps or invite the
jury to imagine different facts. For exam-
ple, in a vehicle collision case, defense
cannot argue that plaintiff “may have
been at fault,” for example by falling
asleep at the wheel, where no evidence
supports this. (Malkasian v. Irwin (1964)
61 Cal.2d 738, 747.) Again, it is the
plaintiff ’s job to build credibility based
on facts and reasonable inferences.
Plaintiff will lose credibility if plaintiff
tries to “reach” for conclusions not well
supported by evidence. 

Don’t make personal attacks on the
character or motives of opposing coun-
sel, party, or witnesses. This is an attempt
to prejudice the jury and is improper.
“Personal attacks on the character or

See Mud Wrestling, Page 22
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motives of the adverse party, his counsel,
or his witnesses are misconduct.” (Stone v.
Foster (1980) 106 Cal.App.3d 334, 355.)
It is misconduct for counsel to make
“personally insulting or derogatory
remarks directed at opposing counsel or
counsel’s motives or character.” (Cassim v.
Allstate Ins. Co. (2004) 33 Cal.4th 780,
796.) Some examples include: 
• Improper to claim opposing party 
and witnesses will “lie and cheat and steal
and thieve.” (Simmons v. S. Pac. Transp.
Co. (1976) 62 Cal.App.3d 341, 351.) 
• Improper to refer to opposing counsel
as “an idiot” and a “laughing hyena,”
and accusing counsel of suborning per-
jury. (Love v. Wolf (1964) 226 Cal.App.2d
378, 391.) 
• Improper to refer to opposing counsel
as “whores” who would lie for their
client. (Las Palmas Associates v. Las Palmas
Center Assoc. (1991) 235 Cal.App.3d 1228,
1247.) 

While it is proper to point out that a
witness had been inconsistent or illogical,
general attacks on witnesses not based on
reasonable inferences are improper. For
example: Saying witness is “a damned
liar,” although no evidence contradicted
the witness’s testimony, was prejudicial
and improper. (People v. Johnson (1981)
121 Cal.App.3d 94, 103.) 

As plaintiff attorneys, you will con-
front defense witnesses whose version of
events are false or mistaken. In closing
argument, you should strive to demon-
strate the falsity of their statements by
showing factual contradictions or illogical
consequences. 

Don’t claim you have personal knowl-
edge of facts. In closing (as throughout
trial), counsel should refer to facts in evi-
dence. What counsel themselves know
about any given issue is not relevant.
Attesting to counsel’s personal knowledge
on any point is improper. (People v.
Johnson (1981) 121 Cal.App.3d 94, 103
[attorney claiming that he had personally
investigated an issue stated by the witness,
and found it to be false, was improper].) 

It is particularly perilous for a plain-
tiff ’s attorney to say “I know” or “I
believe” about any fact in the case. You
are then open to the defense argument

that the plaintiff ’s case is all made up in
plaintiff ’s counsel’s mind, or is all a “big
show” by counsel. Further, you have
made that fact entirely reliant on your
own credibility as an attorney. 

Particular closing arguments to
avoid for plaintiffs and defendants

There are some particular types of
closing argument that are “occupational
hazards” for attorneys on each side of the
aisle. 

Golden Rule argument: “What would
you want to compensate yourself for these
injuries?” This argument improperly asks
jurors to become plaintiff advocates, puts
jurors on plaintiff ’s side. (Horn v. Atcheson
Topeka Ry. Co. (1964) 61 Cal.2d 602, 609.)
(However, it is acceptable to argue for
pain to be awarded per diem, i.e., to ask
the jury to award a certain dollar amount
per day for pain. (See, Beagle v. Vasold
(1966) 65 Cal.2d 166, 177.) 

“Little guy vs. corporation:” It is
improper to refer to the wealth disparity
between your client and the defendant,
in order to create a bias for your client.
(Seimon v. Southn. Pac. Trans. Co. (1977)
67 Cal.App.3d 600, 606.) 

Appeal to jurors’ self-interest: Don’t
argue that a certain verdict will affect the
jurors themselves. The jury is supposed
to decide a case impartially, and such
arguments undermine their objectivity.
This issue often arises as an appeal to a
potential tax burden on society if the
opponent wins, e.g., “We the taxpayers
should not have to pay” by paying for
plaintiff ’s Veterans Hospital treatment if
defendant wins. (Brokopp v. Ford Motor Co.
(1977) 71 Cal.App.3d 847 at 861.)
Another improper self-interest argument
is to, “Send a message to community with
the verdict.” (Nishihama v. City of S.F.
(2001) 93 Cal.App.4th 298, 305.)

Watch out for the following
defense arguments: 

Speculative inferences, e.g., the 
incident or injury “may have” occurred
differently: Defense counsel may try to
defeat your evidence of the defendant’s
liability, or causation of injury, by coming
up with alternative explanations. Such

“alternative facts” are objectionable as
speculation unless they are supported by
objective facts in evidence. (Malkasian v.
Irwin (1964) 61 Cal.2d 738, 747 [in auto
accident case, improper for defense clos-
ing to argue the plaintiff “may have been
at fault” in various ways, where no evi-
dence supported this speculation].) 
Be especially wary if the defense includes
“maybe,” “might have,” or “could have”
in its statements; these usually signal
improper speculation by defense counsel. 

Remember, the defendant does bear
a burden of proof as to its own affirma-
tive defenses, as well as on counterclaims
such as the plaintiff ’s comparative fault.
Do not let the defense present such
defenses or counterclaims without admis-
sible evidence and reasonable inferences
from evidence.

The jurors’ self-interest: As with
plaintiff ’s closing, it is improper for the
defense to refer to the jurors’ self-interest,
either as taxpayers, or as payers of 
insurance premiums. For example, it is
improper to refer to “begging to . . . the
government taxpayer.” (DuJardin v. City of
Oxnard (1995) 38 Cal.App.4th 174, 177.) 

Also, as with plaintiff, it is improper
for the defense to ask the jurors to “send
a message” with its verdict. For example,
it is improper for defense to argue, 
“A defense verdict will send a message . . .
that plaintiff [should] learn to help 
himself.” (Garcia v. ConMed Corp. (2012)
204 Cal.App.4th 144, 155-157.)

The defendant’s financial status: It 
is improper to suggest that defendant’s
wealth was the target of the litigation, 
for example, “[The] defendant was sued
because of [its] deep pockets.” This cre-
ates bias for the defendant. (Garcia v.
ConMed Corp. (2012) 204 Cal.App.4th
144, 155-157.) Conversely, it is improper
to invoke sympathy by referencing defen-
dant’s lack of wealth. (Hoffman v. Brandt
(1966) 65 Cal.2d 550, 552-553.)

How to object to improper
defense closing arguments

If you encounter improper closing
argument from defense counsel, you
should be prepared to react quickly. 

See Mud Wrestling, Page 24
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You must immediately decide whether to
object. Waiting until the end of argument
waives any objection, and these objec-

tions cannot be raised for the first time
on appeal. (Grimshaw v. Ford Motor Co.
(1981) 119 Cal.App.3d 757, 797-798.) 

It is within the court’s power to
intercede sua sponte to admonish 
counsel when the court believes an 
attorney has made improper argument.

Unfortunately, there are judges who
will permit improper argument unless
objected to (and some will overrule your
valid objections).

While there is a “gray zone” for
acceptable statements in closing, in my
opinion there are some kinds of closing
statements that should always be objected
to: 
• Misstatements of law
• Facts the court has ruled are excluded
• Gross misstatements of evidence
• Pure speculation without evidentiary
support
• Demeaning personal attacks on you,
your client, or a witness

On objecting, it is important to also
request an admonition that the jury dis-
regard the offending comment. (Whitfield
v. Roth (1974) 10 Cal.3d 874, 892.) Also,
if there is any argument about the defen-
dant’s comment, it would be better to
request that this take place outside the
jury’s presence. 

Using defendant’s improper
closing against them 

While you are “in the moment” 
at trial, it is possible that some of the
defense’s questionable closing comments
will slip through. There may be a down-
side to objecting too often, even where
justified. Some judges consider it to be
“bad form” to interrupt counsel during
closing to object to minor misstatements
of fact. Also, the jury may not understand
the basis for the objections and decide
that you are not allowing your opponent
to have their say. Because of the wide 
latitude given, some highly unfair com-
ments may not be strictly objectionable.
Finally, you may encounter a trial judge
that believes “wide latitude” in closing
permits a free-for-all for innuendo and
speculation. 

In such instances, you should
remember that every over-reaching
attack by your opponent opens them to 
a counter attack. Your ace in the hole is

See Mud Wrestling, Page 26
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your final rebuttal statement. If defense
counsel has made unreasonable state-
ments, you can point these out in your
rebuttal. 

In fact, the more egregious the state-
ment by the defense in closing, the more
this can help your case. Again, the main
issue here is credibility. Where the
defense has resorted to personal attacks
on your client or your witnesses, the
defense demonstrates that they cannot
cope with the facts these witnesses present.
This is a major weakness that should be
pointed out to the jury. You can show,
with reference to the supporting facts,
that your witness is truthful and the facts
support your case. Then you can put the
defense’s personal attacks in context: the
defense can’t deal with the truth, and so
seeks to “kill the messenger” with false
statements. Once the defense’s personal
attacks are shown to be without merit
and motivated by a desire to obscure the
truth, the jury is likely to dislike the
defense and reach a plaintiff ’s verdict.

In rebuttal, it is always important to
empower the jury to discover the truth and do
the right thing. Let the jury know that they

are the ones who decide what is true, 
and that you trust them to see through
defendant’s deceptions to find the truth.
Remind them that they should base their
decision on the evidence and not the
argument of counsel. 

We have found it powerful to argue
along these lines: “If you don’t believe
our witnesses, and you find the facts are
against the plaintiff, you have every right 
to give our clients nothing. However, if 
the facts and evidence show defendant
caused injury, you should determine the
reasonable compensation for plaintiff
based on the evidence.” This establishes
plaintiff ’s credibility, and re-focuses the
jury on the task of determining the truth
of the matter. 

If you behave openly with the jury,
and let the jury know that you want to
cooperate with them in finding the truth,
the jury is likely to see through the
defense’s diversions and smear tactics,
and return a verdict for the plaintiff. 

Eustace de Saint Phalle
is a partner with Rains
Lucia Stern St. Phalle 
& Silver, PC in San
Francisco. He manages the
personal injury practice for
the firm statewide. The
firm’s personal injury prac-
tice focuses on civil litiga-

tion in a variety of areas, including industri-
al accidents, product liability, exceptions to
workers’ compensation, premises liability,
professional malpractice, auto accidents,
maritime accidents and construction defect
accidents. He is happy to provide additional
materials for briefs or motions in limine
upon request.

Andrew Clay assisted in the preparation
of this article. He is a litigation paralegal at
Rains Lucia Stern St. Phalle & Silver, PC
in San Francisco. He has worked on a variety
of civil litigation cases including personal
injury, product liability, auto accident, indus-
trial accidents and product liability. He works
on all aspects of case development, focusing 
on drafting discovery, motions, and other
pleadings.
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A bicyclist may become a
pedestrian

Of course, if a bicyclist gets off the
bicycle and walks it along the crosswalk,
he is now a pedestrian because he is
“afoot.” (Veh. Code, §, 467(a).) As a
pedestrian, the bicycle owner has the
right of way. But what if the bicycle
owner is “scootering” the bicycle? That
is, what if he gets off the bike, places one
foot on a pedal, and uses his other foot
to push the bike along the crosswalk?
That issue recently arose in a case tried
in San Mateo. As it turns out, there is no
clear U.S. authority addressing whether
one who is “scootering” a bicycle should
be considered a pedestrian or, instead, a
bicyclist. But Lord Justice Waller of the
United Kingdom took the question head
on, deciding that one who scooters a bike
is most definitely not a pedestrian. 

[A] person who is walking across a
pedestrian crossing pushing a bicycle,
having started on the pavement on one
side on her feet and not on the bicycle,
and going across pushing the bicycle
with both feet on the ground so to
speak is clearly a ‘foot passenger’. If
for example she had been using it as a
scooter by having one foot on the
pedal and pushing herself along, she
would not have been a ‘foot passenger.’

Crank v. Brooks (1980) RTR 441, 442-3.

Here in California, “scootering” a
bicycle may itself be illegal. Vehicle Code
Section 21204a states that “No person
operating a bicycle upon a highway shall
ride other than upon or astride a perma-
nent and regular seat attached thereto.” 

Who would have thought that the
intersection of crosswalk and bicycle law
would be so complicated?
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BY MIKE DANKO

It’s often said that it’s illegal to ride
a bike in a crosswalk. You need to get off
and walk. If you ride your bike in a cross-
walk you may be ticketed for a violation
of Vehicle Code section 21200(a), which
makes a bicyclist subject to “all the provi-
sions applicable to the driver of a vehi-
cle.” The usual reasoning is that you
can’t drive a vehicle in a crosswalk, a
bicycle is considered a “vehicle,” so you
can’t operate your bicycle in a crosswalk. 

In fact, however, the Vehicle Code
generally permits riding a bicycle in a
crosswalk. (See, e.g. Veh. Code 21650(g),
excluding from the rule that vehicles be
operated on the right hand side of the
road “bicycles being operated along a
crosswalk.”) Rather, riding a bicycle in a
crosswalk is illegal only if it is prohibited
by local ordinance. (Ibid.) And that is
hardly ever.

Bicyclists do not have the 
right of way

Though bicyclists may ride in a
crosswalk, vehicles approaching the cross-
walk need not yield to them the right of
way. That’s because vehicles must yield
only to “pedestrians.” (Veh. Code, §
21950.) And the vehicle code expressly
excludes from its otherwise broad defini-
tion of “pedestrian” those riding bicycles.
(Veh. Code, § 467(1).) 

Unicycles, tricycles, and 
other wheeled contrivances
are problematic

What about one riding a tricycle, 
or perhaps an increasingly popular 
unicycle, in a crosswalk? Does the rider 
have the right of way? Surprisingly, it
depends. The vehicle code provides
that anyone who is using a means of
conveyance “propelled by human
power” other than a bicycle is a 

“pedestrian.” So at first blush, the
answer would seem to be yes, once in
the crosswalk, the tricyclist (or the uni-
cyclist, for that matter) has the right of
way. But there’s a wrinkle. If the partic-
ular unicycle or tricycle in question is
driven by a belt, chain, or gears – and
not all are – then the conveyance is
defined as “bicycle” regardless of how
many wheels it has. (Veh. Code, §231
[“A bicycle is a device upon which any
person may ride, propelled exclusively
by human power through a belt, chain,
or gears, and having one or more
wheels”].) So as odd as it may seem,
some tricycles are considered bicycles
and some are not. Same for unicycles. 

Presumably, then, a vehicle
approaching a unicyclist in a cross-
walk would need to determine
whether the unicycle has a chain 
drive before determining who has 
the right of way. 
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for Plan documents for Google Welfare
Benefit Plan should be directed to
Google Inc.

However, with respect to the admin-
istrative record, the Plan Administrator is
typically not the entity which maintains
the record because either the insurance
company or a third-party administrator
(“TPA”) makes the benefits decision. 
In these situations, the requests for the
administrative record should also be
made to the insurance company or TPA.
It is a good practice to send both the
request for Plan documents and the
administrative record to the Plan admin-
istrator and claims administrator simulta-
neously. Here is an example of a request
for Plan documents and the administra-
tive record:

Pursuant to ERISA § 104(b)(4), 29
U.S.C. § 1024(b)(4), Mr. _______ hereby
requests all Plan documents for the
Plan, including but not limited to a copy
of the latest updated summary, plan
description, and the latest annual
report, any terminal report, the bargain-
ing agreement, trust agreement, con-
tract, or other instruments under which
the plan is established or operated.

In addition, pursuant to Section
503 of ERISA, 29 U.S.C. § 1133, 
and applicable Department of Labor
regulations, including 29 C.F.R. §
2560.503-1(h)(2)(iii), Mr. _________
requests all documents relevant to his
claim for benefits that are in your
office’s possession or control. Under
29 C.F.R. § 2560.503-1(m)(8), a docu-

ment, record, or other information is
“relevant to a claim for benefits” if it:
(i) Was relied upon in making the
benefit determination;
(ii) Was submitted, considered, or
generated in the course of making
the benefit determination, without
regard to whether such document,
record, or other information was
relied upon in making the benefit
determination;
(iii)  Demonstrates compliance with
the administrative processes and
safeguards required pursuant to
paragraph (b)(5) of this section in
making the benefit determination;
or
(iv) In the case of . . . a plan provid-
ing disability benefits, constitutes a
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BY MICHELLE R. BARTOLIC

AND GLENN R. KANTOR

The Employee Retirement Income
Security Act of 1974 (“ERISA”) was enact-
ed in response to widespread pension
problems and provides minimum stan-
dards for voluntarily established benefit
plans for employees in the private indus-
try.1 ERISA governs “employee benefit
plans” including pension benefit plans,
welfare benefit plans, health plans, dis-
ability benefit plans, severance plans, and
life and AD&D plans. It does not govern
government plans, church plans,2 or
plans maintained solely to comply with
workers’ compensation, unemployment,
or disability laws. 

As enacted, the ERISA statute con-
tained a remedial scheme which permit-
ted plan participants or beneficiaries
whose benefit claims were denied, to file
an action in either federal or state court
to recover the disputed benefits.3

However, the Department of Labor sub-
sequently enacted regulations which
“afforded” the claimant a “right” to have
the denied claim “reconsidered” by the
Plan claims administrator. The “right” to
seek reconsideration was subsequently
determined by the federal courts as a
mandatory obligation prior to initiating
litigation. In common terms, there now
exists an obligation to “exhaust adminis-
trative remedies” prior to initiating litiga-
tion following a claim denial. The U.S.
Supreme Court has gone so far as to
address the existence of a two-tiered
remedial scheme, the first being the pre-
suit administrative process, followed by
the right to litigate after the administra-
tive process has been exhausted.4,5

The exhaustion doctrine became of
paramount importance in the handling

of a denied benefits claim under ERISA.
The Department of Labor (DOL) regula-
tions establish deadlines for the submis-
sion of the administrative appeal. If
missed, by even a day, the claimant may
be denied the right to have her claim
reconsidered, and also be denied the
right to seek redress in court.  

Moreover, the federal courts have
uniformly established rules limiting judi-
cial review to the contents of the “admin-
istrative record.” For that reason, it is
critical for a claimant or her representa-
tive to take all possible steps to include
all available evidence supporting the
benefits claim.

Most federal circuit courts have
held that all bases for a claim denial
must be set forth by the Plan’s claim
administrator during the administrative
process, such that the claimant has the
opportunity to respond to the basis for
denial. The courts considering the issue
will typically not permit new reasons for
the claim denial to be raised for the first
time during litigation.6 However, with
the increase of de novo review of claim
denials, defendants may be permitted 
to make arguments about the facts 
that they did not make during the
administrative process.7 This is present-
ing interesting and new challenges to 
plaintiffs with ERISA denial of benefits
claims. 

This article will focus on considera-
tions relevant to supporting your client’s
position during the administrative review
process with a particular focus on ERISA-
governed disability benefit claims.  

Know the claim file (a.k.a.
“administrative record”) 

In order to properly evaluate a 
benefit claim, you must have the entire
claim file, which we will refer to as the

“administrative record” (although not
administrative in the likeness of the DFEH
or EEOC). In addition, you must also
have all of the governing Plan documents
which set forth the eligibility and other
requirements for payment of benefits.

Entities to whom to direct the
requests for information

To request both the administrative
record and the Plan documents (the latter
which should, but may not always, be
included in the former), you must be care-
ful to direct your requests to the appropri-
ate entity. The Plan Administrator must
provide the controlling plan documents.
ERISA, § 104(b)(4), 29 U.S.C. § 1024(b)(4)
states, 

The administrator shall, upon
written request of any participant or
beneficiary, furnish a copy of the latest
updated summary, plan description,
and the latest annual report, any ter-
minal report, the bargaining agree-
ment, trust agreement, contract, or
other instruments under which the
plan is established or operated.
The named Plan administrator

should not be confused with the claims
administrator. More often than not the
Plan administrator is the employer who
sponsors the benefit plan and the claims
administrator is the insurance company
which funds the benefit and makes 
eligibility determinations. 

If you have any question about who
the plan administrator might be, the eas-
iest way to check is at www.freeerisa.com
or at https://www.efast.dol.gov/portal/
app/disseminate?execution=e1s1. Most
health and welfare benefit plans are
required to file Form 5500s and these
forms set forth the Plan’s administrator.
As an example (see page 32), based on
this publicly filed Form 5500, a request
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terms of the SPD as the terms of the
Plan. 

Statutory document penalties

An ERISA plan administrator has a
duty to respond to written requests for
information. ERISA § 502(c)(1), 29
U.S.C. § 1132(c)(1) provides for a penalty
for any administrator,

(B) who fails or refuses to comply
with a request for any information
which such administrator is required by
this subchapter to furnish to a partici-
pant or beneficiary (unless such failure
or refusal results from matters reason-
ably beyond the control of the adminis-
trator) by mailing the material request-
ed to the last known address of the
requesting participant or beneficiary
within 30 days after such request may
in the court’s discretion be personally
liable to such participant or beneficiary
in the amount of up to $100 a day
from the date of such failure or refusal,
and the court may in its discretion
order such other relief as it deems
proper. For purposes of this para-
graph, each violation described in sub-
paragraph (A) with respect to any sin-
gle participant, and each violation
described in subparagraph (B) with
respect to any single participant or
beneficiary, shall be treated as a 
separate violation.
The limit was increased to $110 for

violations after July 29, 1997.9 The rea-
son it is important to request Plan docu-
ments from the proper entity is because 
a court will likely not award penalties
against a claims administrator for failing
to produce the Plan documents.

Practical considerations
of representation 

When you are first contacted by the
potential client, and you have deter-
mined that ERISA applies to her claim,
the first area of inquiry must be to deter-
mine the procedural posture of the
claim. If it has been denied, has the
appeal time run without an appeal hav-
ing been submitted? Has the claimant
submitted his or her own appeal? Does
the Plan afford a right to file a second

appeal, and is there still time to file the
second appeal? If you do have time to
prepare an appeal for the potential
client, do you have enough time to 
properly appeal?  

Each of the foregoing presents its
own special considerations and problems.
If the time to submit the appeal has
already run, there is likely little or noth-
ing you can do to assist the claimant. If
the claims administrator refuses to accept
a late appeal, the courts are not forgiving
in allowing late filed appeals. However,
all may not be lost. The DOL regulations
require that the claimant be advised of
her appeal rights. If not properly
advised, the claimant cannot be barred
from litigation. Also, some courts will

only mandate that the administrative
remedies be exhausted if the Plan man-
dates that an appeal be submitted as a
prerequisite to bring litigation. It is the
rare Plan that does not contain such a
requirement, but if it is your only possi-
ble way to save your client’s case, it is
imperative you read the Plan and the
SPD to determine your client’s rights 
and obligations.

If your client has not submitted an
appeal, and the time to do so is so limit-
ed that you don’t feel you can properly
represent the client’s interest, you can
seek an extension of time from the claims
administrator. Most carriers are very
reluctant to deny an attorney the oppor-
tunity to assist a claimant who has been
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statement of policy or guidance 
with respect to the plan concerning
the denied treatment option or 
benefit for the claimant’s diagnosis,
without regard to whether such
advice or statement was relied 
upon in making the benefit 
determination.
If at all feasible,8 one should review

the Plan documents and administrative
record before making a decision to
take a case.   

Reviewing the governing plan
documents

Plan sponsors are required to estab-
lish the Plan pursuant to a written instru-
ment that complies with ERISA § 402; 29
U.S.C. § 1102. In addition, Plan sponsors
are required to have a Summary Plan
Description (“SPD”) in compliance with
ERISA § 102; 29 U.S. Code § 1022.
Especially in light of the U.S. Supreme
Court’s decision in Cigna Corp. v. Amara,
131 S. Ct. 1866 (2011), which held that

disclosures set forth in ERISA-required
SPDs could not be enforced as terms of
the plan itself, it is important to have the
actual Plan document rather than just
the summary of its terms. Sometimes
provisions in an SPD conflict with the
terms of the Plan, and in most circum-
stances the terms of the Plan will trump
disclosures set forth in an SPD. In some
cases there may only be an SPD and not
a formal plan document. In these cir-
cumstances, a court will likely enforce the
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denial is predicated on the opinion of a
physician whose reports have been the
subject of consistent criticism by the
courts. If conducting an appeal, it might
be in your client’s interest to demand
that a review be performed by a reviewer
without the same level of perceived
inherent bias. On the other hand, if you
foresee the matter being litigated, you
might want to remain silent as to the sub-
jectivity of the utilized reviewer, and
attack his credibility at the time of trial.

Similarly, there are a number of
claims handling regulations which are
intended to mandate that the claimant
receive a full and fair review of her claim.
The same individual employed by the
claims administrator may not be involved
in both the original claim and the
appeal, the appeal may not be assigned
to a subordinate of the person who
issued the original claim denial, and it is
a requirement that the claims administra-
tor utilize a physician of at least equal
expertise as that of the treating physi-
cian. In the handing of the claim, some
or all of these regulations may have been
violated. While some attorneys believe it
is incumbent upon them to bring them
to the attention of the claims administra-
tor during the appeal process, others
believe it is in their client’s best interest
to say nothing, and attack the fairness of
the appeal during litigation.

The impact of Social Security
Disability benefits 

Federal courts have recognized 
that a determination that an individual 
is eligible for Social Security Disability
Insurance (“SSDI”) benefits is relevant
evidence that merits consideration in
ERISA disability cases.14

An approved SSDI claim tends to
strengthen the claim for disability bene-
fits under the ERISA plan. For clients
whose claim for SSDI benefits have been
approved, helpful information may be
obtained from the SSA file, including
Activities of Daily Living forms complet-
ed by the claimant, supporting state-
ments of friends, and Residual Functional
Capacity evaluations by SSA doctors and
treating doctors.

Because an award of SSDI benefits is
an offset to the benefits paid by the carri-
er, it will often assist the claimant in mak-
ing an SSDI claim, or even go so far as to
retain a Social Security vendor to repre-
sent the interests of the insured. If suc-
cessful, it then becomes difficult for the
carrier to immediately turn around and
deny benefits. Courts have frowned upon
denials in these circumstances, suggest-
ing that the conduct comes close to con-
stituting judicial estoppel.15 

Beware sub rosa surveillance

Surveillance of a claimant’s activities
can be the death knell to her claim if not
properly addressed. Often, activities seen
on surveillance do not indicate full-time
work ability.16 However, surveillance can

suggest that a claimant is not forthcom-
ing about her restrictions or limitations if
the filmed activities are grossly inconsis-
tent with her self-report. This goes to the
credibility of the claimant and can be
important if the disability is based on
self-reported symptoms.17 

One should review the administra-
tive record for the claimant’s and/or
treating doctor’s statements about the
surveillance. It is important to carefully
review surveillance videos and watch time
stamps carefully and compare them with
the surveillance report. You should also
determine whether there are contradicto-
ry statements made by the claimant
regarding the surveillance; whether there
is any evidence in the record which con-
tradicts or is consistent with the activities
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previously unrepresented. Doing so
brings into question their claimed status
as a fiduciary with higher than market-
place obligations.10 If the insurer/claims
administrator refuses to grant an exten-
sion, advise the administrator that the
claimant is appealing. Make it clear in
writing that the claimant is submitting an
appeal of the denial and provide as
much of an explanation as you can, along
with the supportive documentation.
Thereafter, gather the additional infor-
mation as quickly as possible and submit
it to the carrier as you obtain it. Many
courts will require additional evidence of
disability to be considered up until the
time the appeal has been formally
denied, which is typically not sooner than
45 days after the appeal submission.   

If your potential client has already
submitted an appeal, and it is still pend-
ing, consider withdrawing it (time per-
mitting) while you get the entire adminis-
trative record, and determine if you can
find additional evidence to support the
claimant’s position.  

If the claimant has submitted an
appeal, and it has been denied, the first
thing to do is to check to see if the Plan
affords a second appeal, and if there is
still time to submit more evidence. Time
permitting, the ability to submit a second
appeal is not materially different than
appealing an original denial.  

If there is nothing more you can do
for the claimant other than file a law-
suit, you need to make sure you are pre-
pared to litigate the case on the record
that exists. While there are exceptions,
do not anticipate that you will be able to
supplement the record with evidence
pertaining to the client’s claim during
litigation.

Considerations for perfecting
the disability claim 

Once you have evaluated the claim
file, there are certain issues that must be 
considered and addressed on appeal.
Because the administrative record is
often limited to the evidence that was
before the administrator at the time it
made the final claims decision, perfect-
ing the claim and appeal is arguably the

most important part of any benefits
claim.

Disability claim denials can be
grouped into three camps: (1) No objec-
tive evidence of diagnosis; (2) No objec-
tive evidence of disability; and (3) No
vocational causation between diagnosis,
disability, and the claimant’s inability to
do her occupation. 

Where there is a claimed lack of
objective evidence of a diagnosis, one
should start with a medical literature
search for diagnostic considerations.
Then, review the claimant medical history,
complaints, examination findings, and
diagnostic studies for consistency with the
treating physician’s diagnosis. One should
also consider missed diagnosis or allitera-
tive errors (influence that one radiologist
exerts on another after attaching the
wrong significance to an abnormality).
Although treating physicians are not enti-
tled to any special weight, plan adminis-
trators may not arbitrarily refuse to credit
a claimant’s reliable evidence, including
the opinions of a treating physician.11 As
such, one should obtain a statement from
the treating physician addressing subjec-
tive complaints, examination findings
(how they correlate with subjective com-
plaints), diagnostic studies, diagnosis,
bases for diagnosis, medical literature, and
rebuttal of peer review opinion, if any.

With respect to the question of
whether there is a lack of objective evi-
dence of disability, the first step is to
review the Plan to see if it requires
“objective” evidence and how that is
defined. Objective evidence may include:
(1.) current symptoms; (2.) other medical
conditions that might affect or lengthen
the recovery period; (3.) existing abnor-
malities or deficiencies; (4.) results from
physical examinations; (5.) observations
made by the treatment provider during
office visits/therapy sessions; (6.) diagnos-
tic tests and their results (for example,
lab results, X-rays and MRIs); (7.) a treat-
ment plan; (8.) any prescribed medica-
tions and the response to those medica-
tions; (9.) level of functionality (restric-
tions and limitations); (10.) clinical docu-
mentation that supports the rationale
that the treatment provider used when

determining the level of functionality;
and (11.) a description of the impact that
the employee’s level of functionality has
on her ability to perform her job or any
other job assigned by the company. Any
of this evidence pertaining to your client
should be submitted to the administrator. 

Lastly, with respect to vocational cau-
sation between the diagnosis, disability,
and the claimant’s inability to do her
occupation, that may be addressed by
independent evaluations, testing, deter-
minations by other agencies, and voca-
tional assessments. 

A claim denial may be supported by
the findings of an “independent” medi-
cal evaluation (“IME”) or a peer review.
Typically, in-person evaluations are given
more weight than a mere paper review
since the Ninth Circuit Court of Appeals
recognizes that the insurer’s decision to
conduct a pure paper review raises ques-
tions about the thoroughness and accura-
cy of the benefits determination.12 Where
the record contains a well-reasoned but
negative IME, that evaluation may make
it difficult to succeed on appeal, and ulti-
mately in court, if it is not properly
rebutted. At a minimum, a claimant
should seek another IME or other objec-
tive testing to substantiate her claim. In
the Ninth Circuit, it is often a fatal mis-
take of claims administrators who may
only obtain a records review. Courts will
often give more credence to a treating
physician, not because he is entitled to
deference, but because he has actually
examined the claimant and can assess
subjective symptoms and credibility.13

When handling a claim where you
have the opportunity to supplement the
record, obtaining an IME from a quali-
fied specialist may go a long way towards
convincing the court that the denial of
the benefit claim was either arbitrary or
capricious, or against the weight of the
evidence. This may be particularly true
where your client has a potential cogni-
tive deficit. Thorough testing by a quali-
fied and respected neuropsychologist
may carry the day if the matter proceeds
to litigation.

There are times when you may
review a file and determine that the
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The best practice is to have the witnesses
sign statements under the penalty of 
perjury. Although administrators must
consider this evidence, they often ignore
or don’t address them. An administrator
is highly unlikely to contact the witness 
to obtain additional information.

In conclusion, the above constitutes
only some of many issues an attorney 
may want to consider in deciding both
whether to take a case and the additional
information which may be obtained to
best support the claims of her client.
Given the importance of the claim and
appeals process, it is important to devote
ample time to making sure the adminis-
trative record is as complete as possible.
Gathering all of the required evidence
may take the entire time until the due
date of an appeal so it is important to
start the evaluation early and to be aware
of possible road bumps. 

Michelle Roberts Bartolic
is an ERISA plaintiff ’s
attorney and partner in the
Bay Area law firm of
Roberts Bartolic LLP. 
Her law firm focuses on
ERISA disability, life insur-
ance, severance, and pension

benefit claims. Her complete bio can be viewed
at www.robertsbartolic.com. 
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ERISA plaintiff ’s attorney
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California law firm of
Kantor & Kantor LLP.
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The entire article with endnotes will
be found at www.PlaintiffMagazine.com.
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seen on surveillance; review peer reports
for possibly flawed interpretations of the
surveillance; obtain client and other
statements to “fill in the gaps” of the
surveillance; request that the treating
physician or IME review surveillance and
render an opinion; and investigate
whether surveillance was done lawfully.
With enough diligence, damage done by
surveillance can be rehabilitated.

Vocational evidence is often
crucial

After gathering the relevant evidence,
a vocational expert is helpful in showing
how a claimant’s restrictions and limita-
tions erode the possible occupational base.
At the time of a claim denial, the adminis-
trative record may contain a vocational
assessment, usually based on restrictions
and limitations determined by the admin-
istrator’s own doctor. It is important to
analyze the basis of the vocational report
as it may be premised on faulty or other-
wise unreliable information. 

The recent opinion in Contreras v.
United of Omaha Life Ins. Co., No. 16 C
3495, 2017 WL 1493701 (N.D. Ill. Apr. 25,
2017) shows that prior work history is not
only relevant to determine for what alter-
native work disability insurance claimants
can qualify, but also the likelihood of

their ability to meet a particular earning
level within a given occupation if they do
qualify. Though insurers routinely take a
position claimants will earn the median
or mean wage for a given occupation, the
entry level wage or 10th percentile wage,
may be more appropriate if the claimant
never did the type of work before.
United of Omaha denied Contreras’
claim for disability benefits reasoning she
was not disabled from any Gainful
Occupation under the insurance policy,
defined as “an occupation for which You
are reasonably fitted by training, educa-
tion or experience, [and] is or can be
expected to provide You with Current
Earnings at least equal to 85 percent 
of Basic Monthly Earnings within 
12 months of Your return to work.”
Contreras most recently worked as a
hand packer, packing steel lacing, load-
ing a machine with steel lacing for pack-
ing, and labeling and palletizing the
packages. Before that, she worked as a
home health aide, and held several jobs
as a retail cashier. The only occupation
United of Omaha contended met the
policy’s requirements as a Gainful
Occupation was Order Clerk, a sales and
clerical position. 

The court explained in order for
United of Omaha to prevail, it needed

both (1) Contreras to be reasonably 
fitted for the Order Clerk occupation,
and (2) to be able to earn 85 percent 
of her prior wages within 12 months 
of starting work as an Order Clerk.
Though the parties supplied competing
expert vocational reports on the ques-
tion of Contreras’ qualification for
work as an Order Clerk, the court
declined to make a finding on that
question, calling it a “close question.”
While United of Omaha’s expert
opined Contreras would earn the medi-
an wage as an Order Clerk (which
slightly exceeded the policy’s required
wage), she did not state when that
would occur. Contreras’ vocational
expert, James Radke, explained based
on Contreras’ work history, if she were
able to obtain a job as an Order Clerk,
she would begin at an entry-level wage,
which was approximately $2,271 per
month, though the policy’s required
wage is $2,808.17 per month. Radke
likewise did not opine as to what
Contreras’ earnings would be within 
12 months of beginning work, 
but the court inferred reasonably that
Contreras would not likely yield a 
23 percent raise after one year of work.
Additionally, the court explained
Contreras’ prior unskilled work “would
be highly unlikely to motivate an
employer to pay her at least $2,808.17
per month – approximately double her
earnings as a cashier – within her first
year working as an Order Clerk.”18

In sum, it is important to not take a
vocational assessment at face value and
that any rebuttal report clearly sets forth
the basis of its findings.

What do others have to say?

Because in typical denial-of-benefits
claims, witnesses are not allowed to testify
in court, third-party statements in the
record can play an important role in pro-
viding corroborating evidence of disabili-
ty and must be considered by the admin-
istrator.19 Indeed, observations made 
by persons with first-hand knowledge 
can be very useful in helping to under-
stand how someone functions in activities
of daily living on a daily basis.20 
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Some workers have alleged that gig food-
delivery companies have fired them for
little or no reason. 

Some anecdotal social media post-
ings from gig food-delivery workers
allege that they have been deactivated 
or “fired with no explanation.” (See, e.g.,
https://www.glassdoor.com/Reviews/Employee-
Review-GrubHub-RVW9830211.htm.)
Some of these workers have alleged that
company managers complain when driv-
ers choose not to accept money-losing
delivery requests, which they contend
“doesn’t sound very independent.”
(https://uberpeople.net/threads/drivers-
needed-drive-less-make-more-guaranteed.
74321/.) Perhaps this is why some work-
ers have expressed dismay about the ben-
efits of their working relationship with
gig economy food-delivery companies:
“they’ve gotten college-educated adults
to accept day labor . . . . Except you’re
being told you’re self-employed.”
(https://www.recode.net/2016/3/11/115868
78/instacart-a-startup-worth-2-billion-
slashes-pay-of-some-of-its-lowest.)

Why classify workers as 
contractors?

Gig food-delivery companies shift
business expenses to workers and 
apparently compete with restaurants’ 
own delivery employees

Why do gig-economy companies clas-
sify workers as “independent” contractors
instead of employees? Because some of
them save 30 percent on labor costs by
hiring contractors. (https://www.gpo.gov/
fdsys/pkg/CHRG-110hhrg43758/html/
CHRG-110hhrg43758.htm.) However,
these costs do not disappear; they are
just shifted to workers themselves.
Contractors pay self-employment taxes
(i.e., both the employer and employee
contributions to Medicare and Social
Security). And unlike employees who
must be reimbursed for work expenses
under Labor Code, section 2802, con-
tractors pay for their own gas, cell
phones, and other work-related costs. 

The gig companies’ “contractors”
may also compete for deliveries with the
restaurant’s own delivery driver employ-
ees. (See https://www.eater.com/2015/

7/31/9074491/postmates-delivery-
problems.) And some gig food-delivery
companies allegedly accept orders 
and deliver food from restaurants that 
do not want to provide delivery at all,
because, inter alia, they are concerned
about customers complaining about
problems outside of the restaurants’ 
control. (https://www.eater.com/2015/
7/31/9074491/postmates-delivery-
problems; https://ny.eater.com/2015/
11/6/9678206/door-dash-delivery-nyc.)

Gig food-delivery companies
shift health-care costs to
injured workers and society

Independent contractors do not enjoy
workers’ compensation coverage for work-
related injuries. (https://www.dir.ca.gov/
dlse/faq_independentcontractor.htm.)
Similarly, no known gig companies 
provide health insurance benefits to 
contractors. The workers, their insurers,
or the public pay these costs.

Some companies may attempt
to shift risks of third-party
injuries

Respondeat Inferior
Under the doctrine of respondeat

superior, employers are usually vicarious-
ly liable for their employees’ actions that
result in third-party injuries. (CACI
3701.) Three public policies provide the
underpinning for this indirect liability:
preventing future harm, providing more
compensation for the injured, and shift-
ing the risk of loss to those who profit
from the activity that caused the harm.
(CACI 3701 cmt. [citing Mary M. v. City of
Los Angeles (1991) 54 Cal.3d 202, 208].)

Some gig food-delivery companies
may try to contravene these policies by
attempting to shift these risks to their
drivers, customers, and the public. Some
companies require delivery workers not
just to buy insurance, but to indemnify
and defend the gig company against per-
sonal injury claims. (https://fleet.post-
mates.com/legal/agreement.) Other com-
panies have changed their policies as a
result of class action litigation, but they
still apparently attempt to shift costs and
risks to workers. If approved, Instacart’s

recent settlement will provide clearer dis-
closures to its shopper workers that the
company does not provide car insurance,
and that some locations may require
them to buy commercial insurance to
cover claims arising from their work.
(https://techcrunch.com/2017/03/23/insta
cart-has-agreed-to-settle-a-class-action-
lawsuit-for-4-6-million/.) Although these
terms might provide more compensation
to the injured, do they promote the pub-
lic policies of preventing future harm and
shifting the risk of loss to those who prof-
it from the activities that cause the harm?

Gig companies may attempt to
limit liability for themselves

Some gig food-delivery companies
apparently attempt to limit liability not
just for themselves, but upstream defen-
dants that may have profited from mak-
ing, distributing, or selling defective food
products. Instacart’s lengthy terms and
conditions attempt to shift to customers
“the entire risk arising out of ” the use 
of Instacart’s services “or any products
requested . . . or delivered.” (https://
www.instacart.com/terms, ¶ 7.) This
release purports to disclaim liability for
itself and its “retail partners,” “suppli-
ers,” “personal shoppers,” or “third-party
providers” for “bodily injury” or death.
(https://www.instacart.com/terms, ¶¶ 7, 8.) 

Instacart’s release also apparently
attempts to disclaim liability “even if ” the
company has notice that the products it
profits from delivering may cause injury.
(Ibid.) The purported waiver also express-
ly covers claims regarding “quality, suit-
ability [and] safety” of “personal shop-
pers, third party providers, or retailers.”
(https://www.instacart.com/terms, ¶ 7.) 

Although California law proscribes
limiting strict products liability claims
with contractual disclaimers (6 Witkin,
Summary 10th Torts § 1434 (2005)), it
appears that at least some gig food-deliv-
ery companies may attempt to test these
limits. These terms raise a question 
about whether gig food-delivery compa-
nies are attempting to contravene the
public policy of preventing future harm.

Gig economy food-delivery compa-
nies profit from the sale or delivery of

BY STEVEN A. KRONENBERG
The Veen Firm, PC

Gig economy food-delivery com-
panies may provide convenience, but
the cost to customers, workers, and
society is much higher than just the
delivery fee. Many of these companies
“make” money by shifting employers’
labor costs onto workers by classifying
them as independent contractors
instead of employees. Some gig com-
panies also attempt to contract out of
liability for third-party injuries arising
from their operations. And a number
of gig economy companies specify that
disputes should be resolved in individ-
ual arbitration, which provides fewer
protections for claimants than courts
of law. 

What services do gig economy
food-delivery companies provide?

Gig economy food-delivery 
companies offer home delivery of food
from local supermarkets or restaurants.
(See, e.g., https://www.instacart.com/;
https://www.postmates.com.) Typically,
customers use a gig company’s smart-
phone app or website to select and 
pay for products (that may be priced
higher than in-store. (See https://
www.instacart.com/store/costco/
about_pricing.) The gig companies
hire workers to deliver the goods.
However, instead of classifying
some of these workers as employees,
many companies require drivers 
to sign agreements that label them
“independent contractors.” (As dis-
cussed below, Instacart classifies its
shoppers (workers who shop for the
food and select it from the shelves)
and cashiers as employees, but 
workers who both shop and deliver 
or only deliver are classified as 
contractors.) 

Gig-economy contractors may
not be so independent

Do gig food-delivery companies
retain control over details of their 
contractors’ work?

No one factor determines whether a
worker is an employee or independent
contractor, but a critical issue is whether
an employer has the right to control the
“manner and means” of performing the
work. (Tieberg v. Unemployment Ins. App.
Bd. (1970) 2 Cal.3d 943, 946; see S. G.
Borello & Sons, Inc. v. Dept. of Industrial
Relations (1989) 48 Cal.3d 341, 349.)
Courts evaluate the totality of the circum-
stances (Germann v. Workers’ Comp. Appeals
Bd. (1981) 123 Cal.App.3d 777, 783), not
just the parties’ relationship specified in a
contract, or whether a worker is issued a
1099 instead of a W-2 tax form. (Toyota
Motor Sales v. Sup. Ct. (Lee) (1990) 220
Cal.App.3d 864, 877.) And even if the
employer does not control the details of
the work, an employment relationship
may be found if the employer “retains
pervasive control over the operation of
the whole, the worker’s duties are an inte-
gral part of the operation, and the nature
of the work makes detailed control unnec-
essary.” (Yellow Cab Cooperative v. Workers’
Comp. Appeals Bd. (1991) 226 Cal.App.3d
1288 [“Yellow Cab Cooperative”].)

In determining the extent of an
employer’s control, the California
Employment Development Department
asks several questions, including whether:
• a worker is “required to follow compa-
ny procedure manuals and/or is given
specific instructions on how to perform
the work”; and 
• “a necessary part of the regular trade
or business is normally done by employ-
ees. For example, a sales clerk is selling
shoes in a shoe store,” because “a shoe
store owner could not operate without
sales clerks to sell shoes.” 

(Emp. Dev. Dept. Form DE 38 Rev. 4 
(1-16).)

Instacart notes that “without our
shoppers, Instacart is just a website.”
(https://www.youtube.com/watch?v=pVetv
pgC8v0&index=1&list=PLRs7bwgUPh1
cku_FkwE_KG_pU62zXp_0N.) And
many shoppers are required to follow the
company’s instructions for performing
the work. An Instacart training video
notes that “there are a lot of specifics” 
to selecting the best produce. (https://
www.youtube.com/watch?v=bMozCZI2ujo
&list=PLRs7bwgUPh1cku_FkwE_KG_pU
62zXp_0N&index=3.) Shoppers should
buy produce that is “perfectly ripe,” with
no cuts or bruises. (Id.) Organic products
should have an organic label. (Ibid.) They
should not buy perishables with fewer
than three days until their expiration
date. (Ibid.) This is likely one reason why
as far back as June 2015, Instacart start-
ed classifying its shopper-only workers 
as employees. (https://www.recode.net/
2015/6/22/11563762/as-uber-feels-
regulatory-heat-instacart-reclassifies-
some-contractors.) However, workers who
both shop and deliver remain classified
as independent contractors (https://
shoppers.instacart.com/), even though
those workers apparently follow the same
food selection instructions as the shop-
per-only employees. A number of class
actions allege that gig economy workers,
including drivers for various industries,
also are or remain classified as independ-
ent contractors instead of employees. 
(See, e.g., O’Connor v. Uber Technologies Inc.,
13-cv-03826 [stayed pending appeal].)

Do some gig food-delivery companies
fire workers for no reason?

Many gig economy food-delivery
drivers remain labeled as contractors,
because they supposedly have the free-
dom to choose whether or when to
accept a delivery request. However, the
extent of this flexibility may be uncertain.

Gagging on gig-economy
food delivery 
Some food-delivery companies bring home a bad deal
for their workers and the public
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goods, so they should be considered to
be part of the stream of commerce and
subject to the same consumer protection
rules as other companies for at least
three reasons. (Civ. Code, § 3511 [“where
the reason is the same, the rule should
be the same”].) First, like retailers (who
are subject to strict liability), the gig 
companies appear to be “engaged in 
the business of distributing goods to the
public.” (See Kasel v. Remington Arms Co.
(1972) 24 Cal.App.3d 711, 726; see
CACI 1200, cmt.; Civ. Code, § 3521 
[“he who takes the benefit must bear the 
burden”].) Notably, the doctrine of strict
liability was first developed in a claim
involving “unwholesome food products.”
(6 Witkin, Summary 10th Torts § 1429
(2005).) 

Second, gig economy food compa-
nies do more than just deliver; they
appear to be “in the business of selling
food.” (CACI 1233; Com. Code, §
2103(d) [a “seller” is a “person who sells
or contracts to sell goods”].) At least
some of these for-profit companies
charge for their services by marking up
the price of products from some stores.
(See https://www.instacart.com/store/costco/
about_pricing; https://www.eater.com/
2015/7/31/9074491/postmates-delivery-
problems; https://eat24hours.com/join.)
So if “they are an integral part of the
overall producing and marketing enter-
prise,” then they “should bear the cost 
of injuries resulting from defective 
products.” (Ibid.)

Finally, it appears that some gig food
delivery companies “may play a substan-
tial part in insuring that the product is
safe,” so strict liability would provide 
“an added incentive to safety.” (6 Witkin,
Summary 10th Torts § 1495 (2005).)
Their drivers have control over the food
while delivering it from the retailer to
the customer. And some gig companies
already offer restaurants advice on how
to “keep hot food hot and cold food cold.”
(https://get.grubhub.com/wp-content/
uploads/2016/10/GH_Food-delivery-
training-101.pdf.) 

Strict liability would fill a safety 
vacuum because public health authorities
in most jurisdictions do not or cannot

regulate gig food-delivery companies.
Neither gig food-delivery companies nor
county health departments apparently
regulate delivery drivers to determine
that they are following safe practices in
delivering food: “Postmates isn’t a food
establishment as defined in the food
code, so it isn’t under the FDA’s jurisdic-
tion.” (https://www.eater.com/2015/
7/31/9074491/postmates-delivery-
problems.) And even if health depart-
ments did inspect gig food-delivery driv-
ers’ vehicles and regulate their practices,
many departments may not have suffi-
cient personnel to keep up with demand,
especially with the fast-growing work-
force. (https://www.thedailymeal.com/
news/eat/are-speedy-delivery-apps-
skimping-food-safety/011116.) Some
companies also attempt to disclaim any
warranty about the reliability, timeliness,
or quality of their deliveries. (See, e.g.,
https://about.postmates.com/legal/terms,
¶¶ 11-13.) 

Gig food-delivery companies
use arbitration

While some courts have found 
that risk-shifting liability releases are
unenforceable in some circumstances
(http://www.plaintiffmagazine.com/recent-
issues/item/new-year-s-resolution-defeat-
a-liability-release), most gig food-delivery
companies’ terms and conditions require
resolving disputes by arbitration. (See,
e.g., https://fleet.postmates.com/legal/
agreement.) Arbitration creates uncer-
tainty regarding the enforceability of
these releases for at least two reasons.
First, arbitration is a private forum with
very limited grounds for appellate review.
Aggrieved parties cannot determine
whether arbitrators have determined
these liability releases are unenforceable
(much less identify the extent of a 
company’s wrongdoing) if pleadings,
motions, and their supporting evidence
are not available to research. (https://
www.nytimes.com/2015/11/01/business/
dealbook/arbitration-everywhere-
stacking-the-deck-of-justice.html?_r=0.)
Similarly, there is a risk of inconsistent
rulings regarding enforceability of the
same release under the same facts. 

Second, arbitration imposes financial
risks that may deter the filing of valid
claims. Some agreements with gig food-
delivery companies specify that the com-
pany will pay arbitration fees for claims
of $75,000 or less and that are not “frivo-
lous” under Fed. Rules Civ. Proc., rule
11(b). (https://www.instacart.com/terms, ¶
10.) Delivery companies’ terms and con-
ditions also usually require waiving the
right to class or collective actions, which
imposes a prohibitive cost for litigating
modest but valid consumer claims. (See,
e.g., https://about.postmates.com/legal/
terms.) And in employment disputes,
even if the company pays all of the fees,
worker win rates in arbitration “are much
lower than in either federal court or state
court.” (http://www.epi.org/publication/
the-arbitration-epidemic/#epi-toc-15.)
The magnitude of worker awards is also
often far lower in arbitration than in a
judicial proceeding. (http://www.epi.org/
publication/the-arbitration-epidemic/
#epi-toc-15.)

Conclusion

Gig food-delivery companies should
be required to follow the same rules as
other businesses in the stream of com-
merce. This will promote safety and justice
for consumers, workers, and the public.

Steven A. Kronenberg is
an attorney with The Veen
Firm, P.C., and works on
the Label Trial Team. His
practice helps the cata-
strophically injured (partic-
ularly those who have suf-
fered food-related injuries
and damages), protects con-

sumers (through class-action claims arising
from food fraud, false advertising, and defec-
tive products) and safeguards employees’ rights
(including restaurant staff and food process-
ing workers). He has more than a decade of
experience litigating complex matters from
their inception through trial and appeal. 
He founded the Food Law Practice Group 
at his former defense firm and publishes 
articles on these issues in trade journals and
foodlawblog.com. For more information, visit
www.veenfirm.com.
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BY STEPHEN ELLISON

There’s probably nowhere Kevin
Morrison would rather be than on his
bike, traipsing the Italian Alps. Except
maybe in the courtroom, taking down
unscrupulous companies and their 
insurers.

In a little more than two decades
practicing law, Morrison quickly devel-
oped a reputation for being a thorough
and resilient trial attorney in the plain-
tiffs’ personal-injury arena. He was elect-
ed to the exclusive American Board of
Trial Advocates about three years ago,
becoming one of the organization’s
youngest members, and while he’s hum-
ble about his success, there’s no mistak-
ing his passion for the work. 

“I just absolutely loved plaintiffs’
work from the first day I did it,” said
Morrison, a partner with Jones Clifford
in San Francisco. “Trying to produce a
case is very challenging, intellectually 
fascinating and ultimately rewarding
because you’re benefiting someone 
who’s in desperate need of help.”

The intellectual challenge is what
drew Morrison to the law profession at
the very beginning. As a youth, he would
watch law-related TV shows, enraptured
by the courtroom processes, and that 
fascination steered him toward law
school, he said.

“The intellectual rigors of going to
court had a strong attraction for me 
from a very early age,” Morrison
recalled. “So I went to college knowing 
I would probably go to law school and
become an attorney. After a brief career
in insurance sales after college, which 
was incredibly depressing, I went to law
school and got into litigation.”

Morrison’s diligent preparation 
and courtroom savvy made him a natural
in the trial setting, and he quickly devel-
oped a reputation as one of the most 
formidable plaintiffs’ attorneys in

California.
His work has
translated
into multiple
seven-figure
verdicts and
settlements,
with an
increasing
number of
his cases
reaching the
latter result.

While he
would love

nothing more than getting to the trial
stage in all of his cases, Morrison under-
stands that’s just not the way the system
works in this day and age. So, in addition
to his trial experience, he serves as an
arbitrator and settlement conference
panelist for the San Francisco Superior
Court. He also is active in the American
Association of Justice, the Consumer
Attorneys of California and the San
Francisco Trial Lawyers Association, for
which he served on the board for five
years.

East Coast transplant

Raised in Albany, New York,
Morrison was a bit of a ham when he was
a kid and was always up for an intellectu-
al challenge. Politics and law were two
subjects that intrigued him because he
believed leaders in those fields made a
difference in a lot of people’s lives.

He stayed fairly close to home 
for his undergrad studies, earning a
bachelor’s degree in economics from
Bucknell University in Pennsylvania,
then returned home to attend Albany
Law School. In his third year of law
school, the young Morrison caught up
with some long-lost family members
who lived in the Bay Area and flew 
out to finish his studies at University
of San Francisco School of Law.

“I came to the Bay Area for the first
time in 1990, and as soon as I got off the
plane, I fell in love with San Francisco
and wanted to make it my home,” he
recalled. 

Morrison knew from the time he
entered law school he wanted to be in 
the courtroom, and the best way to gain
that trial experience would be at offices
of either a district attorney or public
defender. But at the time, those positions
were tough to come by, so he took a job
doing worker’s compensation and insur-
ance defense for about a year and was
miserable, he said. But along the way, he
met a couple of plaintiffs’ lawyers named
Stanley Bell and Robert Barnes on a case
he was working. 

“I just said to myself: ‘That’s what I
gotta be doing.’ Then about six months
later, I got a call from them, and they
hired me,” Morrison said. “I worked with
a guy named Tom Caselli. It was a won-
derful mentorship, wonderful experi-
ence. Tragically, Tom in his mid-40s
developed brain cancer and died about
four months later. It was horrendous. He
was such a huge personality; everybody
loved Tom. One of his slogans was ‘Kill
’em with kindness.’ That’s kinda my per-
sonality anyway; I like to get along with
people, I like to get to know them and
not just consider them adversaries. Tom
was masterful at that. I think I learned
some of that from Tom.” 

After Caselli passed away, Bell entrust-
ed Morrison with more cases and more
opportunities. Morrison said he was han-
dling cases a two- or three-year lawyer had
no business handling, such as a wrongful
death case against Honda and a case
against the city of Bakersfield. But the
experience was invaluable, he said. And
the mentorship continued under Bell.

“A line Stan always liked to use was
when you go from defense work to plain-
tiffs’ work, you go from being a critic to
being a producer,” Morrison recalled.

Profile: Kevin Morrison
Shrewd, passionate trial lawyer embraces challenges
in the courtroom and on the bike

Morrison

“It’s so true. Because a movie critic sits
there and picks apart the things that are
good and bad about the finished film,
right? Much like a defense lawyer picks
apart a case. But a producer is the one
who puts it all together – the story, the
scenes, the players – which is what the
plaintiffs’ lawyer does.”

Quiet on the (courtroom) set

It’s exactly what Morrison has been
doing for the past 20-plus years, panning
all the “critics” on the way. Those early
cases against Honda and Bakersfield set
the tone for other big cases to come. And
Morrison showed he’s not one to shy
away from the complex cases other attor-
neys tend to turn down. One such case
involved a young off-duty police officer
in the East Bay riding his motorcycle to
his girlfriend’s house and getting into a
horrific crash with a truck that turned
left in front of him. He was comatose for
about seven weeks and suffered cata-
strophic injuries that required multiple
surgeries, Morrison said. 

Because witness accounts had
Morrison’s client riding at an excessive
rate of speed leading up to the crash,
passing cars and generally driving reck-
lessly – and of course he couldn’t give his
side of the story because he couldn’t
remember – lawyers initially declined to
take the case based on those police
reports, Morrison said. 

“This poor guy calls us about two
months after the accident; he’s mad at
the police department because they won’t
let him go back to work,” Morrison
explained. “One of his legs is barely
attached, he can’t walk, and he wants to
sue the police department. I said, ‘What
are you talking about?’ I went over the
police report because it didn’t make
sense to me how this truck would turn
left in front of him and not see him. So 
I took the case, filed it, and after a whole
bunch of work, ended up getting a very
high seven-figure result for this guy.”

Even though Morrison’s client would
never be able to work again, the settle-
ment set him up so he could live inde-
pendently and receive medical treatment
and household services to take care of

him for the rest of his life. “To make that
kind of difference is just wonderful,”
Morrison said. “His mom was crying and
said she’ll be able to die knowing he can
take care of himself. Pretty powerful
stuff.” 

Legal case vs. jury case

Morrison is a firm believer in using
focus groups while preparing for trial as
well as an approach that’s known as
“judo law.” About 12 to 15 years ago, he
discovered focus groups, found they were
highly effective and started using them in
all his cases. His philosophy is that there
are two different phases to each case in
trial: the legal case and the jury case. 

“The legal case is the one you prove
legally: there’s negligence, and here’s
how they breached it, and here’s the
damages,” Morrison explained. “But ulti-
mately, a textbook or law professor isn’t
going to decide your case; a jury is. And
they’ve got completely different ques-
tions, thoughts, beliefs, images. So it’s
critically important that all cases be
reviewed by focus groups, real people.”

Focus groups, Morrison insists, are
going to come up with things that a
plaintiffs’ attorney never thinks of. So
they will inevitably improve a case,
whether it’s exhibit material or the way
things are phrased, he said. One case 
he tried about four years ago perfectly
illustrated this point.

“We got involved with a case after
discovery was closed, a pedestrian versus
a Hummer,” Morrison said. “The pedes-
trian had a backpack, and the Hummer
came up from behind and kinda snagged
the backpack, drove off and then eventu-
ally stopped. The 911 tape had the driv-
er saying, ‘I almost ran her down.’ Well,
the focus group hung on those words –
he didn’t hurt her, but she could have
gotten hurt. So after learning that he did
almost run her down, and (the vehicle)
snagged her backpack and twisted her
around, twisted her neck, we needed ani-
mation to show that. We adopted the lan-
guage I knew (the jurors) would adopt
and used it to our advantage. That’s why
they call it judo law – taking your best
shot.” 

Two-wheel therapy

When he’s not pulling such judo
moves in court, Morrison is an avid bicy-
clist. He and law partner Josh White
recently traveled to Europe to catch the
100th Giro d’Italia, the world’s second-
largest professional cycling race. 

“We would ride our bikes 50-60
miles and climb about 8,000 feet, and
then we’d come back and eat some bird
and drink some beer and watch the pros
do it,” Morrison said. “Trip of a lifetime.
Three days in the Italian Alps then three
days in the Italian Dolomites.”

He also enjoys riding the many
magnificent roads and trails the Bay Area
has to offer. For him, it’s much more
than a physical activity. “Some of my
greatest thoughts come when I’m riding
the bike,” he said. “It allows me to clear
my head and think about a case, about
something I hadn’t thought of before.”

Morrison also enjoys swimming and
spending time with his wife and three
children, ages 16, 14 and 12.

As for the advice he would offer law
students or aspiring lawyers, Morrison
said it’s OK to be shrewd and aggressive
when strategizing a case, but it’s not wise
to let that carry over to a negative
dynamic when interacting with others,
specifically opposing counsel.

“What comes around goes around –
treat people with kindness,” Morrison
said. “Just because it’s litigation, doesn’t
mean it’s war. In fact, it should be the
opposite; you need to cooperate and get
along professionally with opposing coun-
sel. The golden rule is treat others as you
would want to be treated yourself,
whether it’s your client, defense lawyer,
judge. Treat people with professionalism
and compassion. You see young lawyers
today, they want to fight, and they want
to send a message and be tough, and
that means be a jerk. It’s the opposite. 
As Tom Caselli would say: Kill ’em with
kindness.”

Stephen Ellison is a freelance writer
based in San Jose. Contact him at 
ssjellison@aol.com.�
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sales. Accordingly, cities and counties
have had to change the infrastructure 
of their property to adapt to this recent
boom in bicycling interest. 

The City of Los Angeles has over
590 miles of bikeways, with over 19,500
people using bicycles as their primary
mode of transportation. In Los Angeles,
bicycles are often used by commuters
who rely upon public transportation due 
to gaps between where they live and 
where they connect with public transit.
Approximately nine percent of Los Angeles
Metro passengers either drive or are
dropped off at a stop at the start of their
commute. Los Angeles instituted a bicycle
sharing program in August 2016 in Santa
Monica and Downtown, and recently
extended its Expo Line train from
Downtown all the way to Santa Monica,
and built an adjoining bicycle path that
runs parallel to the tracks. Many cities,

including Sacramento and Los Angeles, are
turning old train tracks into bike trails. 

Similarly, San Francisco has 434
miles of bikeways, including buffered
bicycle lanes, protected bicycle lanes, and
off-street paths and trails. Bicycle ridership
there has risen significantly over the past
few years, increasing by 184 percent from
2006 to 2015 at the same 19 intersec-
tions. Over one million bicycle trips were
logged on Market Street in 2015, and
there were an estimated 82,000 bicycle
trips in the city per day. 

Dangerous bicycle facilities

With increased ridership comes
increased opportunity for injury or 
even death. Bicycle facilities that are 
not properly inspected and maintained
can pose a serious hazard.

The California Office of Traffic
Safety (OTS) ranks individual cities and
counties based upon their traffic safety
statistics. According to the most recent
OTS report, San Francisco had the highest
incidence of bicycle injuries/fatalities 
out of cities with populations of over
250,000. Sacramento had the highest
incidence of bicycle injuries/fatalities 
with bicyclists under the age of 15. Los
Angeles ranked in the middle on the list.
While there are incidents that are caused
by collisions with other vehicles or user
error, oftentimes injuries are caused by
unsafe design of public biking facilities. 

Clearly government entities are
aware of this increased risk of injury 
or death to bicyclists. Both Sacramento
and San Francisco have adopted a Vision
Zero policy, with a goal of eliminating
traffic-related deaths. The goal is to have
zero traffic deaths – hence the name
“Vision Zero.” While these policies are
admirable, they often fail to address
structural or design issues that put
cyclists at risk. 

It seems axiomatic that if a city or
county builds something and encourages
citizens to make use of it, those entities
should be required to design it safely and
to maintain its safety. However, anyone
who is injured by hazards posed by public
biking property faces serious roadblocks
in getting past summary judgment and

recovering damages in a case against a
government entity.

Governmental immunities
preclude liability

That hole mentioned above? Even 
if you can establish the obvious – that
designing a hole in the middle of a 
bicycle pathway is dangerous – the city 
or county that built the hole can
nonetheless avoid liability. 

Where a private landowner can 
be sued under general principles of 
negligence, a government entity can
only be sued in specific instances 
which are outlined in statutes that the
government wrote for itself. California
Government Code section 835 provides
the only grounds on which a plaintiff
can sue a government entity for a dan-
gerous condition on public property.
Under Section 835, a plaintiff must
establish: 
• That the property was in a dangerous
condition at the time of the injury;
• That the injury was proximately caused
by the dangerous condition;
• That the dangerous condition created 
a reasonably foreseeable risk of the kind
of injury which was incurred; and that 
either:
• A negligent or wrongful act or omis-
sion of an employee of the public entity
within the scope of his employment 
created the dangerous condition; or
• The public entity had actual or con-
structive notice of the dangerous condi-
tion a sufficient time prior to the injury
to have taken measures to protect against
the dangerous condition.

“Dangerous condition” means a con-
dition of property that creates a substan-
tial (as distinguished from a minor, trivial
or insignificant) risk of injury when such
property... is used with due care in a
manner in which it is reasonably foresee-
able that it will be used. (Cal Gov. Code,
§ 830(a).) 

However, even if a bicyclist meets all
of these requirements, their case can still
be knocked out on summary judgment
due to immunities that protect govern-
ment entities, even where their property
– including paved bicycle paths and 
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BY MOLLY M. MCKIBBEN

Imagine you receive a call from a
client who was riding a bike down a
brand new bicycle path built by the
County of San Francisco. It was a beauti-
ful day, and the path they were traveling
on looked clear and safe. But as they
rounded a bend in the path, they rode
right into a huge unmarked hole
installed in the middle of the pathway.

Think you’ve got a slam-dunk lawsuit
against the County for this ridiculous
bicycle path design? Think again.

Thanks to a handful of immunities
that the Legislature has enacted for the
benefit of the State, counties, and cities,
it is increasingly difficult, if not impossi-
ble, for bicyclists to prevail on premises-lia-
bility claims against government entities. 

Due to an increasingly environment-
conscious society, bicycling has become

exponentially more popular both as a
mode of transportation and a recreation-
al activity. The number of people in the
United States who had ridden a bicycle
in the prior 12 months increased 
from around 47 million in 2008 to over
67 million in 2014. More than double 
the amount of bicycles are sold each year
than passenger cars, and bicycle sales
have been steadily increasing since the
1990’s in comparison to declining car

Governmental immunities that
preclude bicyclists from prevailing
A finding of liability is not guaranteed — even when
it seems obvious 
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on-street bicycle lanes – is demonstrably 
dangerous.

Trail immunity (Gov. Code, 
§ 831.4)

The least-known immunity that pro-
vides perhaps the most absolute barrier
to a bicyclist’s recovery is trail immunity.
Government Code section 831.4 states
that “[a] public entity…is not liable for
an injury caused by a condition of (a) any
unpaved road which provides access to…
riding” and “(b) any trail used for the
above purposes.” This seems innocuous
enough to only cover non-urbanized
property where one would assume a 
bicyclist would assume the risk of injury.
In fact, the plain language of the statute
provides immunity only for “unpaved
roads” or “trails.” 

However, in the course of defending
lawsuits, governmental entities 
have gotten the courts to significantly
expand the breadth of section 831.4 so
that the immunity now applies to any-
thing the government can convince a
court constitutes a “trail,” including
paved bicycle paths and on-street bicycle
lanes. Few cases have addressed this
immunity, and most of the published
decisions involve a court of appeal
affirming a grant of summary judgment
against plaintiffs injured on paved, main-
tained pathways. In Amberger-Warren v.
Piedmont (2006) 143 Cal.App.4th 1074,
1077-1078, the court of appeal found
that a paved pathway in a dog park con-
stituted a “trail” for purposes of section
831.4. In Carroll v. County of Los Angeles
(1997) 60 Cal.App.4th 606, 607, the
court of appeal held that the South Bay
Bicycle Path was a “trail” and granted
immunity to the County of Los Angeles,
despite a dangerous crack in the pave-
ment. In Farnham v. City of Los Angeles
(1998) 68 Cal.App.4th 1097, 1099, the
court affirmed a grant of summary judg-
ment against a bicyclist riding on the
Sepulveda Basin Bikeway when the pave-
ment disintegrated underneath him,
causing him to be thrown from his bicy-
cle. In Hartt v. County of Los Angeles
(2011) 197 Cal.App.4th 1391, 1393, sum-
mary judgment was affirmed where a

bicyclist was killed after colliding with a
county-owned vehicle on a paved road in
a community park.

Courts that have been asked to
address the immunity provided by 
section 831.4 usually discuss the fact
that the intended purpose of the
statute was to encourage the govern-
ment to open undeveloped property to
recreational use by the public without
burdening the government with the
responsibility of improving or main-
taining the property in a safe condi-
tion. (Armenio v. County of San Mateo
(1994) 28 Cal.App.4th 413, 417.)
Despite this, there is little recognition
by these same courts that it would not 
be burdensome to require public 
entities which already improve or 
maintain property such as paved 
bicycle paths to do so non-negligently. 

Once a court determines that the
injury-producing property is a “trail”
under section 831.4, there are no excep-
tions to this immunity. At this point,
given the expansive breadth of the few
cases that have addressed this immunity,
the only hope plaintiffs have is to repeal
or amend section 831.4 to circumscribe
its scope.

Design immunity (Gov. Code, 
§ 830.6) 

The defense most commonly
asserted by cities, counties, and the
State in opposition to dangerous condi-
tion of public property cases is design
immunity. Government Code section
830.6 provides immunity to any public
entity where an injury occurs because
of a dangerous condition that had a
plan or design which was approved
prior to construction, and the reason-
ableness of which was supported by
substantial evidence. The Legislature
created the design immunity defense
“to prevent a jury from second-guess-
ing the decision of a public entity by
reviewing the identical questions of risk
that had previously been considered by
the government officers who adopted
or approved the plan or design.”
(Cornette v. Department of Transportation
(2001) 26 Cal.4th 63, 69.)

There are only a few exceptions to
this immunity. One is to prove that the
public entity had no written plan or
design for the injury-inducing design fea-
ture. In order to be shielded by section
830.6’s immunity, the injury-producing
feature of public property must have
been part of an approved plan. (Grenier v.
City of Irwindale (1997) 57 Cal.App.4th
931, 939-941.) In Martinez v. County of
Ventura (2014) 225 Cal.App.4th 364, the
court reversed a jury trial’s defense ver-
dict based on design immunity after it
agreed with the plaintiff ’s argument that
there was no “plan or design” for the
drain system that injured the plaintiff.
There is currently no California case
where a court found that a government
entity was entitled to design immunity
without a written design or plan for the
injury-producing feature. However, plain-
tiffs’ counsel must take into account the
fact that courts have found that some-
thing as simple as a “shop drawing” can
constitute a “plan or design” for purpos-
es of design immunity. (Thomson v. City 
of Glendale (1976) 61 Cal.App.3d 378,
385.) 

Another is to argue that conditions
of the property have changed such that
a trap has been created that can injure
members of the public using the proper-
ty with due care. The failure to warn of
a trap can constitute independent negli-
gence, regardless of design immunity.
(Cameron v. State of California (1972) 7
Cal.3d 318, 328-329; Hefner v. County of
Sacramento (1988) 197 Cal.App.3d 1007,
1017-1018.) For instance, a public entity
is liable “where a design defect in the
roadway causes moisture to freeze and
create an icy road surface, a fact known
to the public entity but not to unsus-
pecting motorists. . . .” (Chowdhury v.
City of Los Angeles (1995) 38 Cal.App.4th
1187, 1197 [citing Flournoy v. State of
California (1969) 275 Cal.App.2d 806,
808-810].)

Hazardous recreational activity
immunity (Gov. Code, § 831.7)

Another immunity standing in the
way of a bicyclist’s case is hazardous
recreational immunity. Government

Precluding Governmental Immunities, continued from Previous Page
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Code section 831.7 provides that a gov-
ernment entity is not liable for its dan-
gerous property where the bicyclist was
participating in what the Legislature 
and the courts consider a “hazardous
recreational activity.” Section 831.7 con-
tains a non-inclusive list of activities the
Legislature determined automatically
qualify as “hazardous recreational activi-
ties,” and defines “hazardous recreation-
al activity” as “a recreational activity 
conducted on property of a public 
entity that creates a substantial, as 
distinguished from a minor, trivial, or
insignificant, risk of injury to a partici-
pant or a spectator.” (Gov. Code, §
831.7, subd. (b).) 

Public entities have sought to
expand the application of this statute 
to any other act they can argue is 
“recreational” or in any way risky 
that a plaintiff was engaged in when 
they were injured. For instance, Yarber
v. Oakland Unified School District (1992)
4 Cal.App.4th 1516, reversed a trial
court’s award of damages to a plaintiff
who sustained a head and spine injury
while he was participating in an adult,
unsupervised, after-school-hours bas-
ketball game in a junior high school’s
gymnasium.

In Wood v. County of San Joaquin
(2003) 111 Cal.App.4th 960, the court
affirmed demurrers sustained without
leave to amend against surviving family
members of plaintiffs who were killed
when a motorboat towing a water-skier
collided with a canoe full of fishermen.
The court of appeal affirmed dismissal of
the plaintiff ’s case after a demurrer in
Devito v. Cal (1988) 202 Cal.App.3d 264,
270-272, where the plaintiff was injured
from falling while swinging from a tree
rope swing in a State park. 

Fortunately, this immunity has a
number of exceptions, both statutory and
case-created. First, a government entity
can still be liable for a dangerous condi-
tion that is not reasonably assumed by
the participant. (Gov. Code, § 831.7,
subd. (c)(1)(A).) The court of appeal 
in Perez v. City of Los Angeles (1994) 
27 Cal.App.4th 1380, 1384, examined
this exception, stating:

Falling from a rope down the slope
of a hill or a ravine would classically
be “assumed by the participant as an
inherent part of the activity of ‘tree
rope swinging.’” However, if a person
were to swing from a rope and jump
into a body of water where, to the
rope swinger’s surprise, there were,
for example, dangerous piranhas or
crocodiles whose presence was known
by the public entity, liability could be
premised on the public entity’s fail-
ure “to guard or warn of a known
dangerous condition”, i.e., the dan-
gerous fish or reptiles, despite the
legal characterization of tree rope
swinging as a hazardous recreational
activity.
Similarly, a bicycle rider can argue

that bicycle racers assume the risk that
they may crash into another cyclist
and be injured; they do not assume
the risk that there will be a huge hole
in the middle of the path on which
they are riding. (Second,) the immuni-
ty does not apply where the govern-
ment entity charges an activity-specific
fee for participation. (Gov. Code, §
831.7, subd. (c)(1)(B).) (Third,) the
public entity is nonetheless liable for 
a plaintiff who was engaged in a haz-
ardous recreational activity where an
act of gross negligence caused the
injury. (Gov. Code, § 831.7, subd.
(c)(1)(D)-(E).) However, in order to
invoke this exception to section
831.7’s immunity, a plaintiff must
plead and present evidence of facts
showing the public entity’s “extreme
departure from the ordinary standard
of care.” (Devito v. Cal (1988) 202
Cal.App.3d 264, 272 [citing Gore v.
Board of Medical Quality Assurance
(1980) 110 Cal.App.3d 184, 198].) 

In addition, there is an exception to
this immunity for instances in which a
plaintiff is injured by the public entities’
negligent failure to properly construct or
maintain any structure utilized in the
hazardous recreational activity. (Gov.
Code, § 831.7, subd. (c)(1)(C).) Courts
have also recognized that section 831.7
does not apply to bar claims by minors
participating in school-sponsored

extracurricular athletics on public prop-
erty. (Acosta v. Los Angeles Unified School
Dist. (1995) 31 Cal.App.4th 471, 477-
478.) 

Summary

This list is in no way exhaustive but
these are the most commonly asserted
defenses by public entities in cases filed
by bicyclists.  Thoroughly understanding
the text of and the exceptions to each
immunity is absolutely necessary to draft
a complaint that will withstand motions
to strike, and a case that will survive
summary judgment and motions for
nonsuit. 

In addition, plaintiffs’ counsel must
be active in seeking publication of appel-
late decisions that diminish the scope of
these immunities. There are a number of
state court appellate opinions related to
trail immunity and hazardous recreational
immunity that are favorable to plaintiff
bicyclists that were never published and
thus cannot be relied upon by future
plaintiffs in their cases. Plaintiffs’ counsel
must be as zealous in their efforts to 
urge the courts to publish opinions as
defense counsel have been in obtaining
publication of the many cases that have
substantially increased the scope of these
immunities. 

Molly M. McKibben is an
attorney at Greene Broillet
& Wheeler, LLP in Santa
Monica, California. She has
been practicing with GBW
for over six years after grad-
uating from Pepperdine
University School of Law.
She is certified to practice 

in California state courts and the Central
District of California, and her trial practice
focuses on catastrophic personal injury,
wrongful death, municipal liability, and
products liability. 
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In Diaz v. Carcamo (2011) 51 Cal.4th
1148, 126 Cal.Rptr.3d 443, the Supreme
Court held that an employer’s concession
that it was vicariously liable for its
employee’s tort rendered evidence of the
employer’s negligent hiring or retention
of the employee irrelevant and required
the exclusion of that evidence. In CRST,
the employer sought to rely on Diaz to
exclude evidence of its tortious conduct
in hiring/retaining/supervising its
employee, so as to avoid the plaintiff ’s
punitive-damage claim against it. The
Court of Appeal held that CRST’s admis-
sion of vicarious liability for its employ-
ee’s tort did not preclude a punitive-
damage claim against it. The punitive-
damage allegations in the complaint did
not constitute a separate cause of action,
but attached to the claim against the
employer for vicarious liability. “Thus,
when an employer such as CRST admits
vicarious liability, neither the complaint’s
allegations of employer misconduct relat-
ing to the recovery of punitive damages
nor the evidence supporting those 
allegations are superfluous.” 

Appellate procedure; appealable and
non-appealable orders; motions for
reconsideration; Code Civ. Proc., 
§ 1008: Chango Coffee, Inc. v. Applied
Underwriters, Inc. (2017) __ Cal.App.5th
__ (Second Dist., Div. 3.) 

Chango filed a lawsuit against
Applied for breach of contract, conver-
sion, and fraud. Applied filed a petition
to compel arbitration, which was denied.
An order denying a petition to compel
arbitration is appealable, but Applied
did not file an appeal. Seven months
after the denial, Applied filed a renewed
motion to compel arbitration under 
section 1008, relying on new evidence
obtained in a deposition. The court
denied the renewed motion, finding 
that the new deposition testimony did
not alter the court’s legal analysis in the
prior order. Applied then appealed 
from the denial of the renewed motion.
Appeal dismissed. 

Prior cases have held that the denial of
a motion for reconsideration filed under
section 1008, subd. (a) or (b) is not an

appealable order. The Legislature’s
amendment to section 1008 in 2011, to
add subdivision (g) did not alter this rule.
The new provision states, “An order deny-
ing a motion for reconsideration made
pursuant to subdivision (a) is not separate-
ly appealable. However, if the order that
was the subject of a motion for reconsider-
ation is appealable, the denial of the
motion for reconsideration is reviewable 
as part of an appeal from that order.”
Applied argued that because the new 
provision did not specifically state that a
motion under section 1008, subd. (b) was
non-appealable, the cases holding that 
the denial of a motion made under section
1008, subd. (b) had been abrogated. 
The court rejected this argument. 
The Legislature’s failure to address the 
appealability of orders denying renewed
motions under section 1008, subdivision

(b) suggests the Legislature intended the
appellate authority that previously held
that no appeal would lie from the denial 
of a reconsideration motion under section
1008, subd. (b) was an indication that the
Legislature intended that the prior author-
ity would continue to control.

Expert witness; Daubert; exclusion of
opinions: Wendell v. GlaxoSmithKline LLC
(9th Cir., 2017) __ F.3d __. Decedent’s 
parents filed products-liability action
against drug manufacturer, alleging that
drug used to treat son’s inflammatory
bowel disease caused their son to develop
a fatal cancer. In opposing summary
judgment, the plaintiffs relied on the
declarations from two experts for causa-
tion. The trial court excluded their 
opinions under Daubert as insufficiently
reliable. Reversed. 
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BY JEFFREY I. EHRLICH

Arbitration; non-signatories’ ability to
compel arbitration; estoppel; agency:
Garcia v. Pexco, LLC (2017) 11
Cal.App.5th 782, 217 Cal.Rptr.3d 793
(Fourth Dist., Div. 3.)

Garcia was hired by Real Time
Staffing as an hourly employee, and
was then assigned to work for Pexco.
Garcia’s employment agreement with
Real Time included an arbitration
clause. Pexco was not a signatory to
that agreement. Garcia sued Real Time
and Pexco for wage-and-hour claims.
Both Real Time and Pexco moved to
compel arbitration. The trial court
granted the petition. Affirmed. 

The general rule is that one must be
a party to an arbitration agreement to be
bound by it or invoke it. But the rule has
exceptions for equitable estoppel and
agency. Under the equitable estoppel
exception, a non-signatory defendant
may invoke an arbitration clause to com-
pel a signatory plaintiff to arbitrate its
claim when the causes of action against
the nonsignatory are intimately founded
in and intertwined with the underlying
contract obligations. The doctrine applies
where the claims are based on the same
facts and are inherently inseparable from
the arbitrable claims against signatory
defendant. That exception applied here. 

The agency exception is another
exception to the general rule that only a

party to an arbitration agreement may
enforce it. The exception applies, and a
defendant may enforce the arbitration
agreement, when a plaintiff alleges a
defendant acted as an agent of a party to
an arbitration agreement. Here, the opera-
tive complaint alleged that Real Time and
Pexco were acting as agents of one another
and that every cause of action alleged
identical claims against “All Defendants”
without any distinction. Pexco could 
therefore invoke the exception to compel
arbitration. 

Vicarious liability; admission of liability
will not avoid punitive damages: 
CRST, Inc. v. Superior Court (2017) __
Cal.App.5th __ (Second Dist., Div. 4.) 

Appellate Review
Garcia v. Pexco — Defendant may enforce arbitration
agreement when plaintiff alleges a defendant acted 
as an agent of a party to an arbitration agreement
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Scientific evidence is reliable if the
principles and methodology used by an
expert are grounded in the methods of
science. The focus of the district court's
analysis must be solely on principles and
methodology, not on the conclusions 
that they generate. The court’s task is to
analyze not what the experts say, but
what basis they have for saying it.

To assist courts with determining
whether expert testimony is sufficiently
reliable to admit, the Supreme Court has
listed several non-exclusive factors that
judges can consider. These include:
whether the theory or technique employed
by the expert is generally accepted in the
scientific community; whether it's been
subjected to peer review and publication;
whether it can be and has been tested; and
whether the known or potential rate of
error is acceptable.” Courts also consider
whether experts are testifying about mat-
ters growing naturally out of their own
independent research, or if they have
developed their opinions expressly for
purposes of testifying. These factors are
illustrative, and they are not all applicable
in each case. The inquiry is supposed to be
“flexible,” and applied with a liberal thrust
favoring admission.”

The district court concluded that the
plaintiff ’s experts’ testimony did not

meet the Daubert standard of reliability,
focusing principally on the fact that
experts developed their opinions specifi-
cally for litigation, and had never con-
ducted independent research on the rela-
tionship between the defendant’s drugs
and the development of the fatal cancer.
The court also noted that both experts
conceded that although their opinions
were based on a reasonable degree of
medical certainty, they “would not satisfy
the standards required for publication in
peer-reviewed medical journals.” It con-
cluded that the lack of independent
research combined with the doctors’
reluctance to publish, “casts doubt on the
reliability of their methodologies under
Rule 702.” The district court also deter-
mined that the lack of animal or epi-
demiological studies showing a causal
link between the cancer and the drugs
undermined the experts’ methodology.

Finally, the district court found that
the studies the experts cited did not pur-
port to show that the specific combina-
tion of drugs prescribed to the plaintiffs’
son actually causes the cancer he devel-
oped. 

In reversing, the Ninth Circuit found
that the question was close, but that the
district court erred by excluding the
experts’ testimony. The district court

looked too narrowly at each individual
consideration, without taking into
account the broader picture of the
experts’ overall methodology. It improp-
erly ignored the experts’ experience,
reliance on a variety of literature and
studies, and review of the decedent’s
medical records and history, as well as
the fundamental importance of differen-
tial diagnosis by experienced doctors
treating troubled patients. The district
court also overemphasized the facts that
(1) the experts did not develop their
opinions based on independent research
and (2) the experts did not cite epidemi-
ological studies. “We hold that all togeth-
er, these mistakes warrant reversal.”

Jeffrey I. Ehrlich is the
principal of the Ehrlich
Law Firm, with offices in
Encino and Claremont,
California. He is a cum
laude graduate of the
Harvard Law School, a 
certified appellate specialist
by the California Board of

Legal Specialization, and a member of the
CAALA Board of Governors. He is the editor-
in-chief of Advocate magazine and a two-
time recipient of the CAALA Appellate 
Attorney of the Year award.
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BY MILES B. COOPER

The lawyer sat listening to a new client. 
The client, a cyclist struck by a car, explained 
the incident. “I know I was doing 25 because 
I had Strava running.”

“Understood,” said the lawyer, “Did you
upload the ride after the collision?”

“Of course,” said the cyclist, “If it’s not on
Strava, it didn’t happen.” 

What is Strava?

Strava is the most successful among various activity-
sharing applications. Others include My Garmin and Map My
Ride. For ease in this column, I’m using the term Strava for
all such apps – like Kleenex for tissue. The idea is somewhat
simple. One uses a GPS-enabled device – an iPhone or bicy-
cle computer – while biking, hiking, running, or walking.
Again, for ease, I’m going to use cyclist as a stand-in for 
all activities. The ride is recorded on the device. At the 
conclusion, the ride is uploaded to Strava. 

The application allows users to look at activities overlaid 
on a map. Users also create segments. For example, Old La
Honda Road in Woodside, California. Riders can compare their
segment times against every other Strava rider who has ridden
the stretch. The fastest riders gain the King or Queen of the
Mountain title. One can also “follow” other riders, view a feed of
their rides, and provide encouragement (or ribbing) through
comments on rides. 

Strava has developed an immense following. This makes it a
powerful tool for bicycle cases.

Global domination

Global positioning systems form the backbone for tracking
Strava user movements. GPS has limits, however. Two riders 
taking the exact same route may get significant differences in
elevation measurements. Strava works by sampling location data
frequently – but not continuously. Strava engineers consider
their GPS data accurate to roughly 50 feet. This means pinpoint
accuracy for an accident reconstructionist or biomechanist is not
available. For example, it will not accurately provide the exact
speed at impact versus whether the bike had slowed due to 
braking before. The data tells us generally how fast one was
going, where one was going, when, and who else may have 
been around.

Flybys

Wait, what? Who else might have been around? Yep. Strava
has Flyby, a beta application. It lets one see other Strava users a
rider “flew by” during a ride, so long as the Strava user uploads
the activity. The flyby tool is a great way to find bicycle-friendly
witnesses to an incident, say that rider who stopped to render
first aid and then left before statements were taken, thinking it
was obvious what happened.

Live by the Strava, die by the Strava

Strava is not always helpful, however. Riders frequently
upload the collision ride. A client should be directed to make
the ride (and potentially the rider’s other activities) private in
the privacy settings. Deleting the data (or advising the client
that having the data “would not be good for the case”) doesn’t
help. Evidentiary sanctions are likely, as is State Bar discipline.

Heatmaps

Strava also has a Heatmap tool. This allows one to look at a
map and see where riders have chosen to ride. The datasets are
already having impacts on road use. A recent debate over a
Caltrans idea to close cyclist access on the Highway 1/Highway
35 interchange was influenced by this data. Traffic engineers
ignore the data at their peril. It will play a part in roadway cases.

Damaged?

Strava information can also help influence damages. A rider
rode 6,500 miles the year before a collision? Pretty good evi-
dence that riding played a major role in that rider’s life. A rider
who, hypothetically, did that may have been in the saddle over
700 hours that year. That’s 29 days. (The hypothetical rider is
fortunate half that time was spent on a cargo bike with his kids.)
If that rider was unable to ride ever again, or had to dramatical-
ly cut back on riding and commuting, a jury would likely com-
prehend that loss. 

Going fast in traffic?

As creative plaintiffs’ lawyers process the Strava concept, it
is likely hard to resist thinking of Strava as a potential secondary
target. Can an entity like Strava be held legally responsible for
inducing people to go dangerously fast when competing for seg-
ment domination? This issue was tested in a death case follow-
ing a back-and-forth for a King of the Mountain title on a
Berkeley descent. The court granted Strava’s summary judg-
ment. Strava also made several changes, including encouraging
riders to flag potentially dangerous segments for removal. For
example, one cannot create a segment for the (usually very
crowded) Golden Gate Bridge bike path.

Outro

Back to our lawyer, meeting with the Strava-happy client.
The ride was marked as private and the client was given some
education about social media and litigation. The rider’s exten-
sive Strava history helped illustrate the damage in the case,
leading to a successful settlement down the road.

Miles B. Cooper is a partner at Emison Hullverson LLP. He rep-
resents people with personal injury and wrongful death cases. In addition
to litigating his own cases, he associates in as trial counsel and consults
on trial matters. He has served as lead counsel, co-counsel, second seat,
and schlepper over his career and is a member of the American Board of
Trial Advocates. Cooper’s interests beyond litigation include trial presenta-
tion technologies and bicycling (although not at the same time).
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Where you refer catastrophic cases may be the
single most important decision you make for your client.
Whether it’s cases involving traumatic brain injury, spinal-cord injury
or other catastrophic personal injury and wrongful-death cases,
the Scarlett Law Group will ensure results above and beyond
those that can be obtained by other firms.

We are pleased to pay referral fees
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49.1 million — Traumatic brain injury caused by cross centerline
big-rig trucking collision

22.8 million — Traumatic brain injury caused by tour bus collision
with pedestrian

26 million — Permanent brain injury caused by failure to diagnose
H-Flu meningitis

18.6 million — Wrongful death, multiple impact, road defect

13 million — Permanent brain injury caused by failure to diagnose meningitis
in a year-old child

11 million — Traumatic brain injury caused by dangerous roadway
and light rail vehicle collision with pedestrian

10.6 million — Traumatic brain injury caused by collision
with farm machinery.
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