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“When Congress
gives you lemons . . .”
Plaintiffs’ attorneys are forced by the
Class Action Fairness Act to devise innovative
new ways to prosecute interstate class actions
DANIEL R. KARON
The Class Action Fairness Act, which
creates federal jurisdiction over multistate class actions, caused many plaintiffs’
attorneys to predict multi-state, class-ac
tion lawsuits’ demise. But this isn’t true.
Rather, if properly pleaded, creative
plaintiffs’ attorneys can resolve class
actions in federal court on the same
multi-state basis as in the past.
The Class Action Fairness Act of
20051 transformed class-action practice
and procedure as we know it. CAFA’s
major changes involve: (1) expanding
federal-diversity jurisdiction to include
virtually all interstate class actions; (2) al
lowing defendants to remove state-court,
class-action lawsuits, restricting federal
courts’ ability to remand them, and pro
viding expedited appellate review; (3)
adding noteworthy steps to the procedure
for settling class actions; and (4) provid
ing a structure for evaluating coupon set
tlements and attorneys’ fees in coupon
settlements.
Since CAFA’s enactment, some plain
tiffs’ attorneys have conceded the ability to
pursue multi-state, class-action lawsuits al
leging violation of one or multiple states’
substantive laws. Perhaps this is because
scant commentary exists describing and ex
amining the new ways that creative plain
tiffs’ attorneys can actually plead their

previously state-court, class-action lawsuits
to appreciate CAFA’s effects.2 After explain
ing CAFA’s requirements, this article will
describe some innovative, new methods for
pleading successful multi-state, class-action
cases after CAFA.
CAFA’s subject-matter
jurisdictional effect
CAFA changed federal subject
matter-jurisdictional doctrine with regard
to class-action claims based on diversity
jurisdiction. Before CAFA amended the
federal diversity-jurisdiction statute (28
U.S.C., §1332), to create federal jurisdic
tion for claims involving minimal diver
sity3 and amounts in controversy that,
individually, total less than $ 75,000,4 fed
eral courts were not allowed to aggregate
class members’ claims to establish the ju
risdictional minimum.5 Rather, for fed
eral subject-matter jurisdiction to exist,
“each plaintiff in a Rule 23(b)(3) class ac
tion [had to] satisfy the jurisdictional
amount, and any plaintiff who [did] not
[had to] be dismissed from the case. . . .”6
But believing that, due to the nonaggregation rule, “class-actions [were
long being] manipulated for personal
gain,”7 and that “lawyers who represent
plaintiffs from multiple states [were]
shopping around for the state court
where they expected to win the most
money,”8 on February 10, 2005, Con

gress passed CAFA, and on February
18, 2005, President Bush signed it
into law. CAFA amended the federaldiversity statute and abrogated the nonaggregation rule, thus creating original
federal-court, subject-matter jurisdiction
for class-action claims exceeding $5 mil
lion in potential aggregate damages. As
a result, plaintiffs can no longer realisti
cally sue multi-state, class-action lawsuits
alleging application of a single state’s
substantive law in state court – assuming
their claims involve any worthwhile dam
ages (i.e., over $5 million) – but must
rather file their class-action lawsuits in
federal court.
A new world view
Although some plaintiffs’ attorneys
continue to test federal judges, due to class
actions’ new forum the notion of multistate class actions alleging violation of a
single state’s substantive law has all but
vanished after CAFA. While plaintiffs occa
sionally succeeded in certifying and set
tling multi-state cases in state courts
pre-CAFA, plaintiffs’ class-action attorneys
generally agree that federal courts are re
luctant to certify multi-state class-actions
applying a single state’s substantive law,
even though the U.S. Supreme Court’s
Phillips Petroleum Co. v. Shutts9 decision
suggests this approach’s propriety under
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certain circumstances.10 Since plaintiffs
can now no longer necessarily expect
courts to certify multi-state classes alleg
ing violation of a single state’s substantive
law, some plaintiffs’ attorneys have begun
to devise new and innovative ways to
achieve a hopefully similar result while ac
cepting CAFA’s restrictions and realities.
Pursuing 50-state class
actions
• Suing one or only a few cases for victims in
all 50 or multiple states
As suggested, plaintiffs’ counsel can
still file 50-state, class-action lawsuits
even after CAFA. Although, before
CAFA, plaintiffs’ lawyers often sued
multi-state claims on behalf of an indi
vidual class representative, this practice
invoked inevitable standing, subject-mat
ter jurisdiction, and – if plaintiff even
reached class certification – class-mem
bership issues. Plaintiffs’ counsel sued in
this manner (and sometimes still do) be
cause they sought to capture the most ex
pansive class possible while spending the
least effort necessary.
But a properly alleged multi-state,
class-action lawsuit usually requires mul
tiple class representatives – ethically re
tained and with genuine damages. And
while plaintiffs’ counsel can certainly sue
these multiple clients’ lawsuits in these
clients’ home-state federal courts, coun
sel might instead prefer to sue these
clients’ claims together in a single fed
eral forum under a single state’s (forum’s
or otherwise) substantive law.
After all, since counsel must now file
these lawsuits in federal rather than state
court, these cases are subject to multidistrict consolidation,11 meaning the MultiDistrict Litigation (MDL) Panel will most
likely consolidate and transfer them to a
single district court anyway. So, to avoid
multiple filing fees and hiring multiple
local counsel, plaintiffs’ counsel may prefer
to file in a single federal court having
proper venue. When doing so, plaintiffs’
counsel should strongly consider the de
fendant’s (or main defendant’s, where mul

tiple defendants exist) home state (assum
ing its law is good there), since doing so
permits plaintiffs’ counsel to encourage
classwide application of that state law’s sub
stantive under Shutts,12 even if class repre
sentatives may not exist from all states for
whose citizens counsel has filed suit.
• Suing in 50 states under 50 states’
respective substantive laws
Suing 50 individual class-action
lawsuits or alleging state-law claims on be
half of 50 states’ class members in a sin
gle, colossal class-action lawsuit involves
immense labor and organization. As such,
plaintiffs’ counsel should consider
whether this exercise is worth it, meaning
they should balance the benefit of com
plete, multi-state coverage versus the risk
of leaving some states unsued. Although
suing on claims for victims nationwide
(whether via 50 initially separate lawsuits
or one master complaint) deters unin
vited plaintiffs’ attorneys from joining in
plaintiffs’ counsel’s cause, suing in this
ambitious manner may present significant
manageability issues to the transferee (or
original, as the case may be) judge, which
the judge may consider insurmountable
even well before considering superiority
at class certification.13 Therefore, plain
tiffs’ counsel needs to balance the risk of
additional, unwanted plaintiffs’ counsel
against the risk of upsetting and alienat
ing their trial judge right from the start
when deciding whether to sue multiple
cases that end up consolidated or one
super-case alleging multiple states’ claims.
The effectiveness of
suing “exemplar-state,”
class-action lawsuits
Suing on behalf of class members in
a limited number of states – “exemplar
states” – is an innovative alternative to
suing multiple cases or one mega-case
and can potentially solve the likely
management issues involved with over
ambitious pleading at potentially mini
mal, if any, eventual cost.14 Exemplar
states simply means a handful of states,
whether sued separately or together, for
whose alleged victims plaintiffs’ counsel,

by way of appropriate class representa
tives, file a single class-action complaint.
If plaintiffs’ counsel pursue the ex
emplar route, they must include class
representatives from enough states (how
ever their judgment determines that is)
to effectively litigate their case, while, of
course, focusing on states with good sub
stantive state law and significant popula
tions. Doing so allows plaintiffs’ counsel’s
exemplar case to remain small enough to
avoid manageability issues yet big
enough to hopefully coax a global settle
ment should the opportunity arise.
But since other plaintiffs’ attorneys
can immediately access all federal classaction case filings through the electronic
databases PACER, Courtlink, and Cases
tream, suing only exemplar states leaves
plaintiffs’ counsel vulnerable to other at
torneys suing overlapping or competing
class actions. This means other counsel
may sue for consumers in states not yet in
suit or may even sue on top of pending
cases. Plaintiffs’ counsel suing exemplarstate, class-action lawsuits must therefore
organize and consolidate their leadership
structure and positions early (perhaps by
requesting a pre-trial order, or orders de
pending on the status of consolidation,
appointing them interim lead or co-lead
counsel), thus helping defeat any likely fu
ture leadership attacks. Because if plain
tiffs’ counsel does not take the time and
care to organize their claim’s politics, they
had better be prepared to argue and win
inevitable lead-counsel motions by
demonstrating their extensive (if true)
pre-filing investigation, their class-action
lawsuit’s proprietary nature, and their
entitlement to a lead or co-lead counsel
position.
Embracing or avoiding CAFA’s
federal subject-matter
jurisdiction
Of course, suing in the abovedescribed manner will most certainly
subject a plaintiff ’s lawsuit to CAFA’s
newly created federal subject-matter ju
risdiction, which exists so long as plain
tiffs’ alleged claims exceed $5 million
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and minimal diversity exists, which oc
curs when at least one plaintiff resides in
a different state from at least one defen
dant. But even where minimal diversity
exists, state-court jurisdiction may re
main if plaintiff alleges less than $5 mil
lion in damages or pleads one of CAFA’s
“local case” exceptions.
• Alleging damages less than $5 million in
damages
Although long ago the U.S.
Supreme Court ruled that district courts
could not aggregate class members’ dam
ages to satisfy minimum jurisdictional
requirements,15 CAFA now requires ag
gregation to determine whether a plain
tiff ’s amount in controversy satisfies
CAFA’s new jurisdictional minimum by
exceeding $5 million. So, if class plain
tiffs want to remain in state court, they
may want to consider alleging under $5
million in damages.
With respect to injunctive relief, be
fore CAFA, district courts measured in
junctive relief ’s value by determining
whether the injunctive relief sought ex
ceeded the federal-diversity statute’s
$75,000 threshold. And while relief to in
dividual class members would not typi
cally exceed $75,000, the injunctive
relief ’s total cost to defendants typically
did. But CAFA’s mandatory aggregation
provision now appears to require that
courts measure injunctive and other non
monetary relief according to the total
classwide benefit sought or the total cost
to defendant. As a result, plaintiffs who
desire to remain in state court might
want to consider avoiding requests for in
junctive relief while at the same time
pleading damages less than $5 million.16
• CAFA’s “home-state” and “local-controversy”
exceptions
According to CAFA’s home-state ex
ception,17 if two-thirds or more of the
proposed class members and the primary
defendants are citizens of the state where
plaintiff filed suit, federal subject-matter
jurisdiction under CAFA does not exist.
And under CAFA’s local-controversy ex
ception,18 if two-thirds of the plaintiffs

and at least one defendant against whom
significant relief is sought are citizens of
the state where plaintiff filed suit; the
principal injuries occurred in that state,
and no other class actions against any of
the defendants on behalf of the same
class have been filed in the past three
years, federal subject-matter jurisdiction
under CAFA does not exist either.
• Facing or forgetting the remand fight
If less than one-third of all class
members are citizens of the original
forum state, CAFA requires federal sub
ject-matter jurisdiction and remand can
not occur. But district courts have
discretion to decline subject-matter juris
diction if between one-third and twothirds of the class members and the
primary defendants are citizens of the
state where plaintiff filed suit. And when
exercising their discretion to decline ju
risdiction, CAFA requires district courts
to consider the following additional fac
tors:
• Whether the claims involve mat
ters of national or interstate interest;
• Whether the claims will be gov
erned by the laws of the State in which
the action was originally filed or by the
laws of other States;
• Whether the class action has been
pled in a manner that seeks to avoid fed
eral jurisdiction;
• Whether the action was brought in
a forum with a distinct nexus with the
class members, the alleged harm, or the
defendants;
• Whether the number of citizens of
the State in which the action was originally
filed in all proposed plaintiff classes in the
aggregate is substantially larger than the
number of citizens from any other State,
and the citizenship of the other members
of the proposed class is dispersed among a
substantial number of States; and
• Whether, during the three-year
period preceding the filing of that class
action, one or more other class actions
asserting the same or similar claims on
behalf of the same or other persons have
been filed.19

Finally, district courts must remand
class actions if they satisfy CAFA’s homestate or local-controversy exceptions.
As shown, CAFA’s remand consider
ations involve the number of plaintiffs
and where they reside, but from a plain
tiff ’s perspective, counting class mem
bers and identifying their geographical
locations can be virtually impossible at a
lawsuit’s inception. After all, defendants
– not plaintiffs – are in a better position
to know class members’ identities and
addresses. Further exacerbating this
problem is the reality that many class
members will likely have moved or pur
chased the product involved in the law
suit through third parties, like
distributors or retailers. These problems
all create the very real risk of remand-re
lated mini-trials over class size and class
members’ geographic locations, which
mini-trials will likely require information
that defendants will be uncomfortable
disclosing. And even more uncomfort
able is the possibility that if plaintiffs al
lege under $5 million in damages and
forego a request for injunctive relief, de
fendants will be forced to argue that class
members’ damages actually exceed $5
million, which no defendant would relish
doing.
Furthermore, while CAFA refers to
“primary” defendants and defendants
from whom “significant” relief is sought
or who caused plaintiff ’s alleged “princi
pal injuries,” CAFA does not define ei
ther of these terms. Nevertheless,
plaintiffs’ counsel can try to influence re
mand by naming (or not naming) certain
defendants; describing them as primary
defendants or as defendants from whom
they seek significant relief; or by describ
ing injuries so as to make the injuries
principal injuries.
Given the above-described likeli
hood of uncertainty and confusion,
where minimal diversity exists trying to
massage CAFA’s contours into a formula
that requires remand, is an all-but-im
possible undertaking, whether concen
trating on a class-action lawsuit’s amount
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in controversy; class members’ number
and/or locations; which defendant is pri
mary or significant; or which defendant
caused plaintiff ’s alleged principal in
juries. Given this difficulty, plaintiff ’s
counsel should not try too hard to retain
state-court, subject-matter jurisdiction
for fear that attempting to do so may re
sult in a remand-related sideshow, which
plaintiff may lose after spending sub
stantial time and money. Instead and
most fundamentally, even given CAFA’s
enactment if plaintiffs’ attorneys con
tinue to sue responsible and worthwhile
cases and believe in their cases with the
ardor, zeal and fervor required by all
states’ ethical rules, it should make no
real difference where plaintiffs’ counsel
try their cases, and justice should prevail
whether sought in state or federal court.
Crafting broad settlements
under CAFA
Come hopeful settlement time, draft
ing a suitably broad settlement agreement
in a 50-state, class-action lawsuit (where
class representatives from all 50 states are
involved) is rather straightforward, as the
settlement agreement will necessarily af
fect claims in all 50 states. But crafting a
satisfactory settlement agreement in an
exemplar-state, class-action lawsuit re
quires additional thought.
During litigation, defendants un
derstandably strive for the narrowest
class possible, but during settlement de
fendants endorse the broadest class pos
sible. Since a typical exemplar-state,
class-action complaint only alleges
claims on behalf of people under com
parable substantive laws in a handful of
states, at settlement time the parties
must figure out how to provide defen
dants expansive relief (without which
defendants likely will not agree to settle)
while recognizing and respecting due
process and perhaps comity concerns.
Because if the parties’ settlement in
volves only the exemplar states, this
leaves multiple states available for later
lawsuits by other attorneys, which situa

tion will surely discourage defendants
from settling under any approach. And
with the exemplar-state case possibly
(but likely not) tolling any unsued state
claims’ statutes of limitations, even if an
exemplar-state case lingered for years,
huge exposure to defendants may still
exist by way of other plaintiffs’ lawyers
bringing claims for citizens residing in
any unsued states.
So, to be safe at settlement time,
plaintiffs’ counsel should consider
amending their complaint to allege
claims on behalf of class members in all
50 states. If plaintiffs sued their com
plaint in the defendant’s (or the main
defendant’s, when multiple defendants
exist) home state, amending their com
plaint in this manner does not necessar
ily create the standing, subject-matter
jurisdiction, and class-membership is
sues described earlier since Shutts per
mits the forum state substantive law’s
extraterritorial application if doing so
does not violate due process, such as
when plaintiffs sue in the defendant’s
home state.20 On the other hand, if
plaintiffs sued (or the MDL Panel con
solidated and transferred) their com
plaint in some other state, Shutts
similarly allows the extraterritorial ap
plication of the pleaded states’ substan
tive laws so long as no conflicts exist
among these laws and the newly added
states’ substantive laws.21 Finally, certain
state’s substantive laws, independent of
Shutts, allow their extraterritorial appli
cation, which means that a federal court
may approve multi-state settlements
pursuant to these certain substantive
laws without even the need to conduct a
Shutts analysis.22
So even after CAFA, multi-state reso
lutions are possible, indeed desirable. If
the parties take care while crafting their
multi-state, class-action settlement agree
ments (keeping the aforementioned due
process, jurisdictional and standing con
cerns that CAFA created in mind), the
parties can likely resolve their litigation
with the relief and peace of mind that
everyone desires.

Conclusion
CAFA unquestionably made plead
ing, litigating, and settling multi-state,
class-action cases more difficult, but it
hardly made this procedure impossible.
Although substantial class-action cases
are now in federal court to stay, their new
venue need not unduly agitate plaintiffs’
counsel. If plaintiffs’ attorneys pursue
sensible and worthwhile multi-state,
class-action lawsuits with the foregoing
pleading themes in mind, plaintiffs’ at
torneys should be able to successfully re
solve these claims even after CAFA.
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