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Is insurer responsible for an
excess judgment in absence
of a policy-limit demand?
The courts have sent a mixed message,
but here’s a look at what is clear today
BY ARNIE LEVINSON
The question of whether an insurer
can be liable for an excess judgment in
the absence of a policy limit demand
comes up with surprising frequency in
mediation. There is no defining
California appellate decision on the issue
and there are California cases on both
sides of the issue. There surely will be a
definite opinion in the not-too-distant
future. In the meantime, it is worth looking at the cases we do have – cases on
both sides of the issue.
The first case to discuss the issue was
Merritt v. Reserve Ins. Co., (1973) 34
Cal.App.3d 858, 877, which stated the
generally accepted view that:
While much remains obscure in this
field of the law it is apparent . . . that
(1) the legal rules relating to bad faith
come into effect only when a conflict of
interest develops between the carrier
and its insured; (2) a conflict of interest
only develops when an offer to settle an
excess claim is made within policy limits
or when a settlement offer is made in
excess of policy limits and the assured is
willing and able to pay the excess.
See also Coe v. State Farm Mutual
Automobile Ins. Co., (1977) 66 Cal.App.3d
981, 996 (“actionable ‘bad faith’ arises,
not from an insurance carrier’s obligation to settle, but from an unwarranted
failure to accept a reasonable settlement
offer.”)

Boicourt v. Amex Ass. Co.
Twenty seven years later, that statement was questioned in Boicourt v. Amex
Ass. Co., (2000) 78 Cal.App.4th 1390. In

Boicourt, the third-party claimant
(Boicourt) suffered catastrophic injuries
when he was riding in a car with his
friend. He asked the insurance company
for the insured’s policy limits prior to filing suit against the insured. The insurance company refused, saying that it had
a policy of not disclosing the limits prior
to litigation.
Five months into the litigation, the
insurer offered up its $100,000 policy
limits. Boicourt refused. Boicourt then
obtained a stipulated judgment of nearly
$3,000,000. (This article does not discuss
the enforceability of a stipulated judgment, which is a topic unto its own. See
generally, Pruyn v. Agricultural Ins. Co.,
(1995), 36 Cal.App.4th 500.)
Boicourt then obtained an assignment from the insured for the excess
judgment and sued the insurer.
The trial court granted summary
judgment because there was never a policy limit demand. The insured said that
he could not have made one because he
didn’t know the limits. However, had he
known the limits prior to the litigation,
he would have accepted them. The Court
found that the insurer had an absolute
right to refuse to disclose the policy limits; the insured however, might want the
policy limits disclosed so as to encourage
a potential settlement prior to litigation.
Accordingly, the insurer was required to
ask the insured if the insured would like
the policy limits disclosed.
The Court of Appeal held that the
language in Merritt, that bad faith could
“only” happen in the face of a policy
limit demand, was unnecessary dicta and
concluded that:

Although plaintiff never made a formal settlement offer, such an offer is
not an absolute prerequisite to a badfaith action following an excess verdict
where, as here, the claimant makes a
request for policy limits and the insurer refuses to contact the policyholder
about the request. This is so because a
blanket rule against precomplaint disclosure of policy limits may create a
conflict of interest between the insurer
and the insured irrespective of whether
the claimant has made a formal settlement offer. Specifically, the insurer
saves the administrative costs of having
to contact the insure[d] to request
authorization to disclose the policy
limits, and it also gives the insurer a
tactical advantage by forcing the
claimant to make prelitigation offers
without the benefit of knowing the policy limits or only after incurring the
expense of filing a lawsuit and performing some initial discovery.

Reid V. Mercury Ins. Co.
The next case is Reid v. Mercury Ins.
Co., (2013) 220 Cal.App.4th 262. The
Court identified the issue before it as:
[A]n insurer’s duty to its insured to
settle a third party claim within policy
limits, when liability is clear and there
is a substantial likelihood of a recovery
in excess of policy limits. The question
is whether the insurer, in the absence
of any demand or settlement offer
from the third party claimant, must
initiate settlement negotiations or offer
its policy limits, and if so how quickly it
must do so, to avoid a claim of bad
faith failure to settle.
plaintiffmagazine.com | August 2015 | Plaintiff
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Again, the facts were unusual. The
insurer determined immediately that the
claim would be far in excess of the policy
limits but believed it needed the medical
records to confirm that belief. The medical
records did not arrive until seven months
after the accident. Three months later, the
insurer unilaterally offered the policy limits.
The Court held that the insurer did
not act in bad faith as a matter of law.
However, the language of the opinion
leaves open the possibility that, under
different circumstances, the Court would
have permitted a bad faith case to proceed. It too revisited Merritt and acknowledged that there were authorities that
questioned whether bad faith could occur
only in the face of a limits demand.
But none of these cases suggests that
an insurer has a duty to initiate settlement discussions – or an “opportunity
to settle” – in the absence of any indication from the injured party that he
or she is inclined to settle within policy
limits (or at some higher figure where
the insured is willing to pay the excess
over policy limits).
It held,
In the absence of a settlement
demand or any other manifestation the
injured party is interested in settlement, when the insurer has done nothing to foreclose the possibility of settlement, we find there is no liability for
bad faith failure to settle.

Graciano v. Mercury General
Corp.
Graciano v. Mercury General Corp.
(2014) 231 Cal.App.4th 414 followed a
year later. In this case, the claimant was
catastrophically injured when the insured
fell asleep at the wheel of his car and hit
her. The claimant issued a very quick
demand for the $50,000 policy limits to
be paid within 10 days. However, there
was much confusion over who was actually insured and what policy was in effect.
Nonetheless, the insurer scrambled to
figure it out and tried unsuccessfully to
offer the limits within the 10-day period.
A verdict was later rendered against
the insured for over $2 million and the
insurer was sued for bad faith. Again, the
8
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Court found as a matter of law, that the
insurance company did not commit bad
faith. “[W]e conclude at a minimum that
the insurer has satisfied its duty to seek to
settle in protection of its insured.”
In its discussion, the Court reverted
back to the Merritt language. Citing
Merritt, the Court stated, “An insured’s
claim for bad faith based on an alleged
wrongful refusal to settle first requires
proof the third party made a reasonable
offer to settle the claims against the
insured for an amount within the policy
limits.” (Id. at 726.) The Court also interpreted Reid as standing for the proposition that “An insured’s claim for ‘wrongful refusal to settle’ cannot be based on
his or her insurer’s failure to initiate settlement overtures with the injured third
party.” (Id. at 427 (Emphasis in original).
The federal courts interpreting
California law have also jumped into the
fray. Du v. Allstate Ins. Co., (9th Cir. 2013)
681 F. 3d 1118 caused quite a stir when it
was issued. It purported to interpret an
insurer’s obligation under Insurance
Code section 790.03(h)(5), which states
that it is an unfair business practice for
an insurer to fail to effectuate prompt,
fair, and equitable settlements of claims
in which liability has become reasonably
clear. Du held that this meant that, where
liability was clear, an insurer had a duty
to offer its policy limits and that failure
to do so was bad faith. Many insurers
petitioned the Ninth Circuit for a rehearing contending that this holding was
unnecessary to the circumstances in Du
and was poorly thought-out dicta. The
Ninth Circuit responded by deleting this
portion of the opinion as unnecessary to
its holding. (Du v. Allstate Ins. Co., (9th
Cir. 2013) 697 F. 3d 753.)

Travelers Indemnity of Conn. v.
Arch Spec. Ins. Co.
That is essentially where the law
stands now based on published opinions.
Nonetheless, at least one federal court
has tried to figure out what all of this
means in an unpublished opinion.
Travelers Indemnity of Conn. v. Arch Spec.
Ins. Co., (U.S.D.Ct. E.D. Cal. No. 2:11CV-1601-JQL, Nov. 27 2013) 2013 WL

6198966, grew out of unbelievably tragic
circumstances. A truck driver stopped
on the side of the road to go to the
bathroom. Unbeknown to him, his nineyear old daughter (Diana) also got out
of the truck. When the driver returned
to his truck, he accidentally ran over
his daughter causing her severe
injuries.
Diana sued her father and the company which contracted with the father to
transport its goods (“FT”). She was eventually awarded $24.5 million. The dispute in Travelers, however, was between
the two insurance companies who had
issued liability policies to FT. Travelers
had issued a $2 million primary policy.
Arch had issued a $24 million excess policy. Arch claimed that Travelers was
responsible for the $22.5 million it was
required to pay the girl because Travelers
had not followed up on settlement possibilities when it could have. Specifically,
Arch claimed that the trial court had
determined that FT was liable to Diana.
Thereafter, her counsel stated in a
mandatory settlement conference statement that the case had a value of $15
million. While this latter statement was
admittedly not a demand, Arch claimed
that Travelers had failed in its duty to
pursue settlement with Diana, when it
failed to pursue a settlement within the
$15 million.
Travelers moved for summary judgment that it had breached no duty
because it was undisputed that no
demand – either within or outside the
combined policy limits had been made.
The Court discussed all of the above
authorities and some additional federal
cases. It then arrived at its view of the
current state of California law.
The court also concludes as a matter
of law, that under California law, the
duty of an insurer to effectuate settlement requires more than merely doing
nothing while awaiting a formal written settlement demand. The insurer
must act in good faith in response to
reasonable opportunities to settle. . . .
[A] reasonable jury could find that
Diana’s MSC statement in August 2008
See Responsible, Page 10
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that “the reasonable value of this case
is $15,000,000.00,” presented a reasonable opportunity to pursue settlement of the case and that Travelers’
failure to pursue settlement discussions
at that point constituted bad faith.
Conclusion
It is undisputed that there are
clear authorities holding that there can
be no bad faith for an insurer which
fails to pursue settlement unless it
rejects a reasonable policy limit
demand. There are also some courts
which have suggested that there may
be limited exceptions to this rule.
However, no court has thus far

affirmed a judgment against an insurer
for bad faith in the absence of a policy
limit demand. And, except for Boicourt,
no California Appellate Court has permitted an action to proceed against an
insurer absent the rejection of a policy
limit demand. Nonetheless, it is safe to
say, that there are cases percolating
through the appellate system raising
these issues and it is likely that we will
see more cases discussing this issue.
For over 30 years, Arnie Levinson has
assisted over 1,000 clients in coming to resolution. He has been routinely involved in
shaping state and national legislation in
insurance law.

Mr. Levinson was a
founding partner at
Pillsbury & Levinson, leaving after 20 years to bring
his skills to the field of mediation. He has been a member
of ABOTA; served as
Levinson
President of the San
Francisco Trial Lawyers
Association, and is a three-time recipient of the
Presidential Award of Merit from Consumer
Attorneys of California. For more info, see
Plaintiff Magazine, October 2013, for profile
of Arnie Levinson.
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Lawyers on disability
Even with a good individual disability policy,
expect the carrier to look askance at a lawyer’s claim
BY TERRY COLEMAN
Surprisingly, adequate disability
insurance coverage is too often overlooked as a key component in attorneys’
financial planning. According to the U.S.
Department of Labor, Bureau of Labor
Statistics, only 40 percent of professionals
have long-term disability insurance. And
yet, the risk of suffering a disability during your working lifetime is significant.
Nearly one in three women can expect to
suffer a disability that keeps them out of
work for 90 days or longer at some point
in their working years. For men, the odds
are about one in four. One worker in
seven can expect to be disabled for five
or more years before retirement. An
uninsured disability can wreak financial
12
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havoc. It stops income, increases expenses, and prevents building a retirement
nest egg. Disabilities have caused nearly
half of all mortgage foreclosures.
Obtaining the right coverage
Generally, there are two types of disability insurance marketed to lawyers:
(1) group coverage issued to a firm insuring all of the firm’s employees; and
(2) individual coverage issued to an
attorney as the policyholder. If your only
source of disability insurance is a group
policy obtained through your firm,
beware; your coverage likely provides an
inadequate level of benefits, and your
insurer may have little incentive to pay
those benefits in any event.
Group coverage is inexpensive, but
you get what you pay for. The coverage

usually is not portable, meaning that you
will lose your coverage if you change
firms. The benefit amount is typically
insufficient to adequately cover living
expenses. Although group policies purport to provide monthly benefits of 60 to
70 percent of pre-disability earnings,
those benefits get reduced by various offsets for other benefits, such as Social
Security Disability Income benefits,
Worker’s Compensation benefits, and
third-party recoveries. The severely disabled often see the amount of their benefits significantly eroded by these offsets.
Moreover, group policies issued to
private law firms are likely to be governed by the federal Employee
Retirement Income Security Act
(ERISA), which operates to preempt
See Disability, Page 14
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state-law causes of action for insurance
bad faith. (Pilot Life Ins. Co. v. Dedeaux
(1987) 481 U.S. 41, 54-57.) Under
California state law, if a disability insurer
wrongfully denies benefits, it may be held
liable for unpaid past benefits, the present
value of future benefits, emotional distress
and other consequential damages, attorneys’ fees, as well as punitive damages
under Civil Code section 3294. But those
remedies are wiped out by ERISA preemption, which generally restricts recovery to
the amount of past benefits and attorneys’
fees. Under an ERISA-regulated policy,
there is nothing to deter an insurer from
denying claims deliberately, fraudulently
or maliciously. As infamously stated by a
disability insurance executive in an internal memo, “The advantages of ERISA coverage in litigious situations are enormous:
state law is preempted by federal law, there
are no jury trials, there are no compensatory or punitive damages, relief is usually
limited to the amount of benefit in question, and claims administrators may
receive a deferential standard of review.”
The executive went on to state that his
company had paid out $7.8 million to settle 12 state-law cases, but if ERISA had
applied, the company’s liability would have
been “between zero and $0.5 million.”
The most valuable and reliable
source of coverage is an individual disability insurance policy you purchase on
your own. A privately owned policy continues to provide coverage if you change
firms; it can, depending upon the definition of disability selected, insure against
your ability to work as a trial attorney;
and it is regulated by California’s robust
insurance protection laws. It is, however,
more expensive. Consider obtaining an
individual policy as well as group coverage.
There are many benefits to arranging
your insurance protection in this manner.
It provides the greatest amount of benefits, maintains state law at least insofar as
the individual coverage, and keeps premiums at a reasonable level.
Below are some of the important policy features and terms your insurance
agent will talk to you about when discussing
your disability insurance options. In general, you will want “own-occupation” coverage
14
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Policy Feature

Description

Benefit
Period

The maximum period of time the insurance company is obligated to
pay monthly disability benefits. Common periods are to age 65, or
lifetime. Additionally, some policies have different maximum benefit
periods for different types of disabilities, e.g., to age 65 for disabilities
due to sickness, and lifetime for disabilities due to accident.

Elimination
or Waiting Period

Period of time from the commencement of the disability to payment
of monthly benefits. Common elimination periods last 30, 60, 90 or
180 days.

Residual
Benefits

Pays a partial benefit when the insured is only partially disabled, e.g.,
can only work half time. Residual benefits are paid based on a formula
taking into account the percentage loss of income.

Own Occupation
Coverage

Provides for 100 percent of disability income benefits if the insured is
unable to work in his or her specific occupation. Policies sold today
increasingly limit the duration of own occupation coverage to 24
months, and thereafter require the insured to be disabled from any
other gainful and suitable occupation in order for benefits to be owed.

COLA

Total disability and residual benefits each year are increased by a
specified percentage or by the increase in the Consumer Price Index.

Future
Purchase Options

The right to purchase additional amounts of monthly benefits based
only on financial (and not medical) underwriting.

that pays benefits at least to age 65, with
premiums paid for in after-tax dollars to
ensure the benefits will be tax-free.
Obtaining the benefits if disaster
strikes
If you suffer a disabling sickness or
injury, you will be required to submit a
formal claim for benefits, generally consisting of a Claimant’s Statement that
details your occupational duties and how
your sickness or injury prevents you from
working as an attorney, together with an
Attending Physician’s Statement that
your treating doctor is certifying your
diagnosis and resulting restrictions and
limitations.
Great care needs to be given to these
statements. Any inaccurate or incomplete
information may doom the claim from
the outset. Moreover, the claim forms
supplied by most disability insurers are
drafted in such a manner as to discourage

claimants from submitting complete and
accurate information. For example, every
claim form asks the insured to specify an
exact “date of disability” within a box
only so big as to permit entry of a
month, day and year. Often, however, the
beginning date of a disability, particularly
one arising from a progressive neurological condition, is not readily apparent.
Like many professionals, attorneys often
try to work through significant medical
conditions and avoid having to submit a
claim. Consider submitting a narrative
statement to accompany the unhelpful
claim form if any events or circumstances
should be explained.
Do not expect your carrier to understand or care about the true occupational
demands of being a trial attorney. “Total
disability” within the meaning of an
insurance policy is not complete helplessness. Instead, for occupation-specific
See Disability, Page 16
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“Serving the community since 1992”
coverage, it is the inability to perform
the substantial and material duties of the
insured’s own regular occupation with
reasonable continuity in the usual and
customary manner. (Hangarter v. Provident
Life & Acc. Ins. Co. (9th Cir. 2004) 373
F.3d 998, 1006.)
Trial law: a sedentary occupation
Every trial attorney knows that the
work is grueling. It is often physically
demanding and is always cognitively
demanding. Carriers often try to equate
the duties of an attorney to the physical
demand characteristics of a general
sedentary occupation, in disregard of the
cognitive demands of the occupation or
the rigors that come with trying a case or
traveling for depositions. Consider this
extremely generic conclusion from an

in-house vocational expert concerning
our client’s occupational demands:
“Based on a review of the above, it is my
opinion that the Insured’s duties in the
above-noted policy correspond most
closely with the U.S. Department of
Labor Dictionary of Occupational Titles
occupation of Lawyer (DOT#: 110.107010) which is in the Sedentary strength
classification.” (Emphasis in original).
What a helpful description. Does
the insured have to think clearly in
order to actually work as an attorney?
Might required high levels of morphine
impair her ability to competently and
ethically represent her clients in court?
In another case, a senior adjuster of a
large carrier disputed that our client, a
business trial attorney suffering from
chronic vocal cord polyps, had to even

speak in order to perform his job. Here
is a snippet of some actual deposition
testimony:
Q. Now, is it your understanding that
an attorney has to talk during depositions?
A. If an attorney is taking depositions?
Q. Right.
A. And asking questions?

Plastic/Reconstructive Surgery . . . .Los Gatos

Neurologists ..Culver City | Thousand Oaks | Valencia

Q. Right.
A. I would assume he would have to
speak to ask the questions, although,
he may use sign language.

San Jose | Sherman Oaks | Thousand Oaks

Q. Do you know if he used sign
language in any of his depositions?
A. I don’t know.
See Disability, Page 18

Toxicology/Pathology . . . . . . . . . . . . . . . .Reseda

Thousand Oaks

Opthalmology . . . . . . . . . . . . . . . . . . . . . . .Reseda

Pain Management . . . . . . . . . . . . . . . . . . .Arcadia

Neurosurgery . . . . . . . . . . . . . . . . . . . .Beverly Hills
Maxillofacial Surgery . . . . . . . . . . . . .Beverly Hills
General Surgery . . . . . . . . . . . . . .North Hollywood

Orthopedic . . . . . . . . . . . . . . . . . . . . . .Apple Valley
Anaheim Hills | Bell Gardens | Chino Hills | Glendale
Huntington Beach | La Mirada | La Puente | Lancaster
Long Beach | Los Alamitos | Los Angeles | Los Gatos
Mission Hills | Monterey Park | Ontario | Palmdale
Pomona | Riverside | Santa Clarita | Valencia | West Covina

Bakersfield | Camarillo | Covina | Encinitas | Encino
Fullerton | Fountain Valley | Glendale | Huntington Beach
Huntington Park | Lancaster | Los Angeles | Long Beach
Newport Beach | North Hollywood | Pasadena | Pomona
Rancho Mirage | Riverside | Ridgecrest | Rosemead
Santa Ana | Signal Hill | Thousand Oaks | Van Nuys
Westminster

General Medicine . . . . . . . . . . . . . . . . . . . . . . . . . . Bonita | Brentwood | El Monte | Encino | La Mirada
Los Angeles | Marina Del Rey | Mission Hills | Palmdale | Panorama City | Santa Clarita

Liens Accepted
CENTRALIZED APPOINTMENTS,
BILLING AND COLLECTIONS

PROMPT AND THOROUGH MEDICAL REPORTS
COMPLETE PATIENT FOLLOW THROUGH
INSTANTANEOUS STATUS

CALL TODAY! 661-266-8700
www.TOTALCAREMEDICAL.com
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Disability, continued from Page 16

Q. Do you know if any of the witnesses
understand sign language?
A. I certainly don’t know.
This case obviously settled favorably.
But case law is replete with instances
where carriers have indiscriminately tried
to minimize the occupational demands of
lawyers in order to justify a denial of benefits. (See, Rosenthal v. The Long-Term
Disability Plan of Epstein, Becker & Green,
P.C. (C.D. Cal. 1999) 1999 WL 1567863,
*8 (“Rosenthal’s physicians recognized
the true nature of the important duties of
her occupation as a trial attorney; Paul
Revere’s administrator and medical personnel either ignored or failed to understand them.”); Teicher v. Regence Health &
Life Ins. Co. (2008 D. Or.) 562 F.Supp.2d
1128, 1138-1139 (rejecting the insurer’s
position that a managing attorney was
physically capable of working, noting,
“With 28 years of legal experience (in a
civil trial practice and as a state and federal trial judge), this Court knows the
duties of a trial lawyer who manages a
complex commercial law practice.”)
Can you prevent an unscrupulous
carrier from dumbing down the physical
and cognitive demands of trial work in
order to justify a denial of benefits?
Perhaps not, but providing the carrier
accurate and complete information
regarding those demands is essential.
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As in claims submitted by other
professionals, carriers scrutinize the
financial and medical records of attorneyclaimants in order to find a basis
to dispute payment of benefits.
He chooses to be disabled
With respect to an analysis of financial information, carriers often place their
insureds in a no-win situation. In the carrier’s view, either the insured was so successful as a practicing attorney that the
decision to stop working was an early
retirement, or the insured was not successful enough, such that the decision to stop
working was the product of a desire to
make money without having to work. In
either case, the disability is one of choice
and not the result of a disabling sickness.
There is no one-size-fits-all approach
to overcoming these defense themes. At
bottom, however, they are based on the
argument that the disability insurer cannot trust the clinical evidence supporting
disability, the opinions from the insured’s
treating physicians supporting disability,
the observations of the insured’s colleagues, co-workers, friends and family
members supporting disability, and should
instead accept that the insured suddenly
chose to become an insurance fraud.
Disability insurers hire legions of
doctors in every field of medicine to do
one thing – read through medical records

to seize upon inconsistencies between
what the treating physician states in her
“Attending Physician’s Statement” and
what she memorialized in her contemporaneous chart notes. Moreover, the disability insurer will not simply rely on
your treating physician’s opinion that you
are disabled. Instead, if the precise statements that are subsequently made by the
treater are not borne out in the chart
notes, those statements are ignored. If
it’s not in the chart notes, it doesn’t exist,
in the mind of the carrier. Consider this
statement from a recent denial of benefits to an insured-attorney: “We acknowledge that Dr. [X] may want to advocate
for his patient, and we carefully considered the statements made in his
September 10, 2013, letter. However, the
contemporaneous chart notes from Dr.
[X] do not provide documentation which
would support that Mr. [Z] was impaired
from performing the important duties of
his occupation.” An insurance company,
however, “may not ignore evidence which
supports coverage. If it does so, it acts
unreasonably toward its insured and
breaches the covenant of good faith and
fair dealing.” (Mariscal v. Old Republic Life
Ins. Co. (1996) 42 Cal.App.4th 1617,
1624.) Moreover, an insurer cannot rely
on its own interpretation of ambiguous
medical records without asking the doctor that created them for clarification
regarding any uncertainty. (Miller v.
National American Life Ins. Co. (1976) 54
Cal.App.3d 331, 339.)

Why you should refer
your child sexual abuse
or adult sexual abuse case to us:
We have un-matched experience handling child sexual abuse cases for nearly twenty years.
We have re-defined the value of Childhood Sexual Abuse cases and Sexual Abuse cases involving adults.
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Stress doesn’t cause heart
attacks?
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Cardiac claims comprise a significant
percentage of the disability claims submitted by attorneys. In a typical scenario,
following a near-fatal heart attack and
successful bypass surgery, the insured’s
cardiologist recommends a change to a
less stressful occupation in order to prevent a further cardiac event. Carriers
notoriously dispute the effect of occupational stress on cardiac disease in spite of
overwhelming medical literature supporting the fact that stress plays a major role
in increasing the risk of a cardiac event:
See Disability, Page 20
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EMPLOYMENT LAW REFERRALS
Professionals Serving Professionals
Our referral program can be your profit center! Stephen Danz & Associates is recognized as one of
• “Psychological Stress and Disease,”
an article published in the October 10,
2007, issue of the Journal of the
American Medical Association (JAMA)
cited a meta-analysis that estimated an
approximate 50 percent increase in cardiovascular disease risk associated with
high levels of work stress;
• “Job Strain and Risk of Acute
Recurrent Coronary Heart Disease
Events,” also published in the October
10, 2007, edition of JAMA, detailed a
study of patients who returned to work
after a first myocardial infarction and
found that “chronic job strain remained
an independent predictor of recurrent
CHD…”;
• “Overtime Work and Incident
Coronary Heart Disease: the Whitehall II

Prospective Cohort Study,” published in
the May 12, 2010, issue of the European
Heart Journal, described a survey of over
six thousand British civil servants and
found that 3 to 4 hours of overtime work
per day was associated with a 60 percent
greater risk of incident coronary heart
disease.
In all claims, it is important that the
insured’s treating physicians are wellversed in the literature supporting their
treatment recommendations, particularly
where the recommended treatment
includes cessation of trial work.
Hopefully, you will never have the
need to submit a disability claim. But if
you do, review your coverage carefully
before submitting a claim, complete the
paperwork with great care, follow the

recommendations of your treating physician, and be sure to consult with a specialist if any questions or concerns arise.
Terry Coleman is a partner with Pillsbury &
Coleman, LLP, specializing in the representation of
policyholders in insurance
bad faith and insurance
coverage matters throughout
Coleman
California. He is a Fellow of
the American College of
Coverage and Extracontractual Counsel and
a Past President of the San Francisco Trial
Lawyers Association.
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and trial
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conferences
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Recently a friend of mine contacted me because I was the only lawyer she knew. Her sister was
being pushed out of her job because of her age. With complete confidence, I referred her to
Stephen Danz, who immediately met with her and gave her an honest assessment of her legal
options. Steve informed me when he met with her and sent me an unexpected, but much
appreciated, surprise – a referral fee. I hadn’t realized it beforehand, but referral fees are a standard
part of his practice. My friend’s sister was extremely satisfied with Steve, which of course made
me look good too. It’s important for me to know attorneys like Steve, who I know will do a great
job for the people I refer to him.
— David L. Fleck, Esq.

”
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Please contact Stephen Danz to discuss your potential referrals at
877-789-9707 and visit us for more information at
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When the insurer denies
coverage and refuses to defend
A look at the process and the law of assignment,
covenant and judgment for insurance claims
BY E. GERARD MANNION,
WESLEY LOWE,
DEMIAN I. OKSENENDLER
This article covers the critical steps
that a plaintiff or claimant should take
when the liability insurer for the insured
defendant denies coverage and refuses to
defend. When the insurer has denied coverage and refuses to defend and when the
only asset of the insured is an insurance
policy, the only realistic path to recovery
open to the plaintiff may be settling with
the insured in exchange for a covenant
not to execute (other than against the
insurance policy) and some form of judgment which can be used to pursue the liability insurer in a subsequent lawsuit.
The situation addressed in this article must be distinguished from situations
where the insurer has provided a defense
(with or without a reservation of rights)
or where the defending insurer has
breached the duty to settle by rejecting a
policy limits demand. If the insurer has
provided a defense, the parties cannot
stipulate to a judgment without the
insurer’s consent. (Hamilton v. Maryland
Casualty Co. (2002) 27 Cal.4th 718.) If the
insurer fails to accept a policy limits
demand and the plaintiff obtains a judgment in excess of the demand, the insurer may be held liable for the total judgment. (Comunale v. Traders & General Ins.
Co. (1958) 50 Cal.2d 654, 659 (insurer’s
right to “negotiate and settle” under the
policy is constrained by the implied
covenant of good faith and fair dealing
which obligates the insurer to accept reasonable settlement demands within the
policy limits in order to avoid exposing
22
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its insured to personal liability in excess
of those limits).)
Under California law, a liability
insurer owes a broad duty to defend its
insured against claims that create a
potential for coverage. (Horace Mann Ins.
Co. v. Barbara B. (1993) 4 Cal.4th 1076,
1081; Gray v. Zurich Ins. Co. (1966) 65
Cal.2d 263, 276.) This broad duty
encompasses claims that are “merely
potentially covered” in light of the facts
alleged. (Buss v. Superior Court, (1997) 16
Cal.4th 35, 46.) A breach of the duty to
defend can lead to bad faith. A liability
insurer’s refusal to defend without proper
cause may give rise to a tort cause of
action for breach of the implied covenant
of good faith and fair dealing. (Amato v.
Mercury Casualty Co. (1997) 53
Cal.App.4th 825.)
Importantly, when the insurer
wrongfully refuses to defend, it repudiates its obligations under the policy and
leaves the insured to fend for himself.
The insurer’s denial of coverage and a
defense frees the insured to make a reasonable settlement with the plaintiff,
allow a judgment to be obtained against
him or her, and then maintain (or assign)
an action against the insurer for breach
of its duties, all without the insurer’s
consent. (Hamilton v. Maryland Casualty,
supra, 27 Cal.4th at 728.)
Allege claims and frame the
lawsuit to establish a potential
of coverage
The plaintiff must first analyze the
insurer’s coverage position and determine whether the insurer owed a duty to
defend its insured. This may involve
determining whether plaintiff ’s claims fit

LAW OFFICES OF MICHELS & LEW
MEDICAL MALPRACTICE & PERSONAL INJURY

or meet the standard definition of “bodily injury” and/or “property damage” or
can be construed or characterized to fall
outside the scope of some exclusion or
condition precedent. Further the plaintiff
must inquire about whether the insured
is covered under an umbrella policy that
broadens coverage by including “personal injury coverage.” Personal injury coverage is a specific type of coverage that
oddly does not mean personal injuries in
the ordinary sense. Rather the coverage
extends liability protection against certain enumerated offenses including
intentional torts. Thus, the umbrella
policy usually provides that “personal
injury” means injury, other than “bodily
injury,” arising out of one or more of the
following offenses: (a) false arrest, detention or imprisonment; (b) malicious prosecution; (c) the wrongful eviction from,
wrongful entry into, or invasion of the
right of private occupancy of a room,
dwelling or premises, etc.
After the coverage issue or issues
have been analyzed and weighed, the
plaintiff should allege claims and causes
of action in a way that maximizes a
potential of coverage. This means
including allegations of negligence and
unintentional conduct in the general
allegations and first causes of action so
that they are the focus of the complaint.
The goal is to attempt to head off the
inevitable argument in the subsequent
lawsuit against the insurer that such
allegations were only “tacked on” as an
afterthought in order to “manufacture
coverage.” Plaintiffs in general should
resist the urge to pile on allegations
of intentional or egregious conduct
See Insurer, Page 24
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Insurer, continued from Page 22

(at least at the outset of the complaint)
because these may only support or be
used to justify the insurer’s denial of
coverage. If such allegations are crucial
to the complaint, then include them
towards the end.
File the lawsuit and make sure
that the defendant has put the
insurer on notice
This is an obvious point but the
plaintiff must file a lawsuit and cannot
rely on the insurer’s denial of coverage as
a basis for settling with the insured. The
reason for this is that the liability policy
requires the plaintiff to obtain a judgment in order to sue the insurer. The
insurance policy contains a “no action
clause or condition” which typically provides that “no action shall lie against the

company . . . .under the liability coverage, until the amount of damages an
insured is legally liable to pay has been
finally determined by (1) judgment after
actual trial, and an appeal, if any; or
(1) agreement between the insured, the
claimant, and the company.” Furthermore, California’s direct action statute
requires that the plaintiff obtain a judgment. Insurance Code section 11580
requires every liability policy delivered
to any person in this state to contain
“(2) A provision that whenever judgment
is secured against the insured . . . in an
action based on bodily injury, death or
property damage, then an action may be
brought against the insurer on the policy
and subject to its terms and limitations,
by such judgment creditor to recover on
the judgment.”

Once the plaintiff has filed the lawsuit, the insured defendant should tender
his defense to the liability insurer pursuant to the notice provisions or policy
conditions. These are typically entitled
“Policy Conditions and Duties in the
event of Occurrence, Offense, Claim or
Suit.” Although some cases hold that the
insurer’s denial of coverage relieves the
insured of his duty to tender his defense,
there is no harm in making the tender; it
involves very little effort on the part of
the insured defendant and, importantly,
it crystalizes the coverage issues for all
involved including the reviewing court.
Make policy limits demand
Even though the insurer has denied
coverage and wrongfully refused to
See Insurer, Page 26
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Why do so many plaintiffs’ lawyers rely on

Insurer, continued from Page 24

defend, the plaintiff should still make a
policy limits demand. While this may
seem to be a futile gesture, it is important because it will protect plaintiff ’s

right to eventually collect the full amount
of the judgment, even if it is in excess of
the policy limits. (See Comunale v. Traders
and General Insurance (1958) 50 Cal.2d

to protect judgments
on appeal?

654, 660; Johansen v. CSAA (1975) 15
Cal.3d 9, 15-16.) When, in addition to
refusing to defend, the insurer also
rejects a reasonable settlement offer within the policy limits, it may become obligated to pay more than its policy limits.
(Samson v. Transamerica Ins. Co. (1981) 30
Cal.3d 220, 237.) When an insurer fails
to accept a reasonable settlement offer
after refusing to defend because of a mistaken belief that the policy does not provide coverage, the insurer is liable for
any excess judgment entered against the
insured, even if the insurer’s belief in
non-coverage is in “good faith.”
(Comunale v. Traders and General
Insurance, supra, 50 Cal.2d at 660.)

Because of their
proven success
in defending
7- and 8-figure
verdicts!

Assignment of claims
The next step is an agreement that
the insured will assign all rights under
the insurance policy to collect on the
judgment to plaintiff, except for those
rights which are not assignable (such as
claims of punitive damages and emotional distress). The assignment should
include any and all claims against the
insurer, reinsurer, excess insurer, insurance agents and brokers, and brokerage
services arising out of or related to
plaintiff ’s claims, the failure to defend,
the failure to pay the judgment, the failure to settle, and any other breach of
duties by the responsible parties that
cause damage to plaintiff and/or the
insured.
Plaintiff and the insured can enter
into the assignment before trial. An
exchange of an assignment and a
covenant not to execute can be made
before trial, eliminating the insured’s
personal exposure to an excess judgment.
(Hamilton v. Maryland Cas. Co., supra, 27
Cal.4th at 732.) This procedure “frees the
insured from monetary liability and, in
turn, allows the plaintiff to step into the
shoes of the insured and bring suit
against the insurance company for whatever claims the insured might have had.”
(Executive Risk Indem., Inc. v. Jones (2009)
171 Cal.App.4th 319, 325.) This explicitly allows the plaintiff to assert the
insured’s claims for failure to defend.
See Insurer, Page 28
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detectives
The duty to defend is a continuing
duty, and thus the two-year limitations
period to sue for bad faith failure to
defend is tolled from the date of accrual
of a cause of action to final judgment.

(Lambert v. Commonwealth Land Title Ins. Co.
(1991) 53 Cal.3d 1072.) Because the insurance agent or broker does not owe a duty
to defend, the two-year limitations period
is not tolled and begins to run when the

insurer denies coverage and refuses to
defend. Therefore, if the plaintiff suspects
that insurance agents and brokers, brokerage services, and intermediaries are partially responsible for the lack of coverage
because they misrepresented coverage,
negligently advised or failed to disclose, or
allowed the policy to exclude coverage for
an essential part of the insured’s business,
then the plaintiff must file suit within two
years of the date that the insurer denied
coverage and refused to defend.
Last, as part of the assignment,
plaintiff should have the insured waive
the attorney-client privilege so that the
insurer’s entire claim file can be obtained
in discovery. It may also be advisable to
have the insured agree to cooperate since
some cooperation on his part will be necessary in the subsequent litigation.
Covenant not to execute vs.
covenant to limit execution
Although courts have approved the
covenant not to execute, the plaintiff to
be safe should consider a covenant to
limit execution which gets the parties to
the same place but avoids a potential
trap. The potential trap is that liability
insurance policies are indemnity policies.
That means that the insurer has to reimburse or pay the insured for any sums
that the insured is “legally obligated” to
pay, or for which it is obligated to pay
because it failed to provide a defense.
(Amato v. Mercury Casualty, supra.)
If the insured is found to owe nothing, there is no obligation to indemnify.
From a purely logical standpoint, if the
insured reaches an agreement with the
plaintiff to eliminate any obligation to
pay the plaintiff, then there is no longer
anything to indemnify. Thus, it could be
argued that a covenant not to execute
eliminates the carrier’s obligation to pay
any judgment. In fact, some unpublished
and de-certified cases have reached that
very conclusion. In order to avoid this
trap, the plaintiff and insured should
consider a covenant to limit execution,
which limits the plaintiff ’s right to collect
against the defendant/insured’s assets to
the insurance assets, and any claims
See Insurer, Page 30
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against any insurance professionals, such
as insurance agents and brokers etc.
Thus, some of the insured’s assets are
still “on the line” and “at risk,” but all
other assets are protected.
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Judgment must be reasonable
and free of fraud and collusion
The final step in the process is to
decide how plaintiff will obtain judgment
against the insured. The principal goal

here is to obtain a judgment in a reasonable amount that is free of fraud and collusion because a judgment obtained as a
result of an assignment can be attacked
usually on only two grounds, i.e., the
amount is unreasonable and the result
was the product of fraud or collusion.
Collusion has been defined as “the existence of fraud of some kind, the employment of fraudulent means or of lawful
means for the accomplishment of unlawful purpose, a secret combination, conspiracy or concert of action between two
or more persons for fraudulent or deceitful purposes.” (Xebec Development Partners
Limited v. National Union Fire Ins. Co.
(1993) 12 Cal.App.4th 501.)
One way to obtain judgment is for
the plaintiff to try the case to the court
with the defendant either not appearing
and not participating in the case, or
participating in a limited fashion. This
can be expensive (since the case is presented) and if there are any liability or
damage issues, the result can be more
unpredictable. However, the advantage
to such an approach is that whatever
judgment is obtained cannot be realistically attacked as collusive. An intermediate alternative is to stipulate to have the
case heard by a retired judge, or an
arbitrator appointed to sit as a judge
pro-tem or as part of a judicial arbitration. This may be less expensive, and
the outcome is somewhat more predictable since the parties would know
who is making the judgment. As a final
alternative, the parties can also stipulate
to a judgment, and have a court make a
finding that the amount of the judgment was in good faith. (See Pruyn v.
Agriculture Ins. Co. (1995) 36
Cal.App.4th 500, 515 (insured who is
abandoned by its liability insurer is free
to make the best possible settlement,
including a stipulated judgment with a
covenant not to execute).
As a general rule, the greater the
amount of judicial scrutiny or involvement when the judgment is created, the
better the chances are that the judgment
will survive the inevitable attack by the
insurer that the judgment was the product
See Insurer, Page 32
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Insurer, continued from Page 30

of collusion. If there is sufficient judicial
participation or supervision that mitigates the risk of fraud or collusion, the
insurer will be bound by the judgment.
(Id. at 516-517.) The reason is that “an
insurer which has wrongfully abandoned
its insured should not be heard to complain or allowed to relitigate the trial
court’s judgment merely because the
default or uncontested proceedings
followed . . . .” (Ibid.)
The safest, least risky course is to
exchange a covenant to limit execution
for an assignment of the insured’s cause
of action for bad faith, without settling
the underlying action and instead allowing the case to proceed to judgment.
This has been endorsed by the Court in
Hamilton v. Maryland Casualty Co, supra,
27 Cal.4th 718. This is also the only
course available to a plaintiff where the
plaintiff seeks to recover against the
insured’s insurance broker. (See Valentine
v. Membrila Ins. Services, Inc. (2004) 118
Cal.App.4th 462.)
There may be legitimate reasons to
keep confidential the communications
between the plaintiff and insured over
the terms of any assignment, covenant
and judgment. If this is a concern, the
parties should consider utilizing a media-

tor to facilitate the negotiations. The
mediation privilege should keep all
communications, negotiations or settlement discussions confidential. (Evid.
Code, § 1119.)
Once judgment is final (60 days after
entry), plaintiff should make a demand
to the insurer to pay the entire judgment.
The insurer is almost certain to refuse,
which then provides a basis for bringing
suit for bad faith refusal to pay a final
judgment against the insurer under Hand
v. Farmers (1994) 23 Cal.App.4th 1847
(once having secured a final judgment
for damages, [the insured’s judgment
creditor] becomes a third-party beneficiary of the policy).
Damages for refusal to defend,
failure to pay, and broker
negligence
An insurer that breaches its duty to
defend without a reasonable basis for
doing so is liable in tort for all damages
that proximately result. (Amato v. Mercury
Casualty Co., supra, 53 Cal.App.4th 825.)
Plaintiff does not have to prove that
there was indemnity coverage under the
policy. Plaintiff simply has to prove that
there was a duty to defend and that a
consequential damage of the failure to
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provide a defense was the judgment.
(Id. at 833.) Plaintiff can recover the full
amount of the excess judgment under
both tort (Amato v. Mercury Casualty Co.,
supra) and contract (Archdale v. American
International Specialty Lines (2007) 154
Cal.App.4th 449, 467) theories.
Plaintiff can also recover attorney
fees for seeking to collect on the judgment because the right to recover Brandt
fees is fully assignable. (Essex Insurance
Co. v. Five Desire Dye House (2006) 38
Cal.4th 1252, 1264-1265.) These fees
are owed because plaintiff is seeking to
recover the benefits of the contract, i.e.,
what the insurer owed to its insured as a
matter of contract.
Plaintiff can recover bad-faith damages on his own unassigned claim for
failing to pay the judgment after it
became final and after a demand was
made for payment. (See Hand v. Farmers,
supra, (1994) 23 Cal.App.4th 1847.)
These damages include emotional distress, attorney fees per Brandt v. Superior
Court (1985) 37 Cal.3d 813 and punitive
damages in that action.
Plaintiff can sue the insurer on a
direct action per Insurance Code section
11580, but recovery would require plaintiff
to prove actual coverage under the policy.

Plaintiff can also recover damages
proximately caused by the agent or broker’s negligence including attorney fees.
(See Third Eye Blind Inc. v. Near North
Entertainment Ins. Serv., LLC, (2005) 127
Cal.App.4th 1311.
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When reading the insurance
policy is not enough
Why some insurance policy limitations and
exclusions may not be enforceable
BY DAVID LILIENSTEIN
AND JESSICA CHO
“You’d have to be a Philadelphia
lawyer to understand that policy,” an
older gentleman from Michigan once
remarked to me. He had called to complain about an accidental disability policy he owned. Turns out that buried deep
in his policy was language excluding
every kind of disability but dismemberment, paralysis, or blindness. Much to
his surprise, his disability policy was
actually a dismemberment policy.
OK, a dismemberment, paralysis or
blindness policy.
This wasn’t just a “bait and switch”
tactic. It was worse: the insurer’s choice
of language was designed to mislead
insureds into believing they had coverage
they did not have.
We informed Mr. Michigan that
generally speaking, policyholders are
charged with reading and understanding
their policy, whether they have a PhD or
a GED. Questions? Call the company for
clarification, because, we explained, if a
policy limitation or exclusion is in the
contract, it is enforceable.
At least that’s largely the case in
Michigan, and in many jurisdictions
around the country. Fortunately,
California law is much more forgiving for
policyholders in this area, and is much
more realistic about the realities of insurers and how they draft their policies.
Here, courts recognize that there can be
a big difference between reading a policy
and understanding its terms and conditions. Courts further recognize that
insurers do not go out of their way to use
policy language that is understandable
34
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to the average person of average intelligence. As a result, California courts will
not enforce policy limitations and exclusions that are not brought to the attention of insureds. This article provides
some insights into when insurance limitations and exclusions regarding coverage
should and should not be enforceable.
Duty to read the policy
The general rule for insurance policies is that a party is bound by contract
provisions that are conspicuous, plain,
and clear. (Fields v. Blue Shield of California
(4th Dist. 1985) 163 Cal.App.3d 570,
578-79.) Consequently, the insured who
testifies he or she did not read their policy is unlikely to prevail. But what does it
really mean to “read” a policy. Many consumers – not to mention attorneys – have
a limited knowledge of insurance terms,
and insurers don’t always provide the
necessary definitions. Accordingly, it is
commonly accepted that very few policyholders fully understand the provisions
of their policies, how those provisions
work in concert with each other, and the
consequences of those interactions.
(Haynes v. Farmers Insurance Exchange
(2004) 32 Cal.4th 1198.
And then there are health insurance
policies, for which the summary alone
can be upwards of 100 pages. The difficulties in understanding such insurance
policies have been documented in several studies that explored consumers’ reactions to health-plan information. (G.
Loewenstein, et al. Consumers’ misunderstanding of health insurance, 32 Journal
of Health Economics 850-862 (2013).)
These studies confirmed that consumers
are generally confused by many key
insurance terms and are unable to

combine and understand a variety of
cost sharing concepts. Even when consumers report that they understood a
term (such as co-insurance), exercises
with simple hypotheticals revealed that
consumers did not actually understand
how to use the concept. As a result, people often believe their health carrier’s
denial is legitimate simply because
they don’t fully understand the coverage
at issue.

In language that every practitioner
of insurance law should be familiar with,
the California Supreme Court, in no
uncertain terms, set forth the “conspicuous, plain and clear” standard:
In the insurance context, we begin
with the fundamental principle that an
insurer cannot escape its basic duty to
insure by means of an exclusionary
clause that is unclear. As we have
declared time and again any exception
to the performance of the basic underlying obligation must be so stated as
clearly to apprise the insured of its
effect. . . [T]o be enforceable, any provision that takes away or limits coverage reasonably expected by an insured

must be conspicuous, plan and clear.
Thus, any such limitation must be
placed and printed so that it will
attract the reader’s attention.
(Id. (internal citations omitted))
The court found the Farmers limitation provision was not conspicuous, plain
and clear, and was, therefore unenforceable. Notably, it did not dictate precisely
how an insurer should bring important
policy limitations to its insured. The
Court left no doubt, however, that “the
burden of making coverage exceptions
and limitations conspicuous, plain and
clear rests with the insurer.” (Id. (citing
State Farm Mut. Auto. Ins. Co. v. Jacober
(1973) 10 Cal.3d 193, 202.) Thus, an

insurer must do something more than
burying relevant policy language in the
nether regions of the policy, knowing full
well that the language is unlikely to be
understood by its insureds.)
No sneaky policy drafting
Insurers still cling to the defense
that simply putting policy language anywhere in a policy is sufficient. They will
confirm that their insured received the
policy, and “read” it. However, directing
the insured to read the policy is not a
substitute for notice of a loss of benefit.
(Fields v. Blue Shield (1985) 163
Cal.App.3d 570, 583.) Insureds are
bound to be misled when insurers

Conspicuous, plain, and clear,
or else
One of the worst things an insurer
can do, outside of an outright claim
denial, is to lower the policy limits without properly notifying its insured. This
happened in an automobile insurance
policy in a case that went all the way
up to the California Supreme Court.
Haynes v. Farmers Ins. Exchange (2004)
involved the enforceability of an automobile policy with substantially lower
policy limits for a permissive driver
than for the policyholder. (Haynes,
supra.) The declarations page of the
policy set forth the greater policy limits,
while the permissive driver limitation
was not introduced until the tenth page
of the policy, in the subsection titled
“Other Insurance.” An actual explanation of the limitation for permissive
user coverage did not appear until the
24th page of the policy, in the middle
of the paragraph, in three lines of ordinary font that was not “bolded, italicized, enlarged, underlined, in different
font, capitalized, boxed, set apart, or in
any other way distinguished from the
rest of the fine print.” (Id. at 1204
(quoting Thompson v. Occidental Life Ins.
Co. (1973) 9 Cal.3d 904, 921.)
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prominently and boldly express certain
policy coverage, while placing important
exclusions of coverage in inconspicuous
places. If the language and form of a
policy is confusing, then an insured’s
duty to read can no longer be a shield
for insurance companies.
California courts follow the rule that
the duty to read is insufficient to bind a
party to unusual or unfair language
unless it is brought to the attention of
the insured and properly explained.
(Id. at 578 (quoting Weaver v. American
Oil Company (1971) 276 Ind. 458.)
Exclusionary clauses must be precise
in their language and conspicuous, plain
and clear. (Ponder v. Blue Cross (1983) 145
Cal.App.3d 709, 719.) This rule applies
with particular force when a policy’s coverage portion leads an insured to reasonably expect coverage for the claim that
was excluded.
In determining whether a limitation
or exclusion is conspicuous, courts consider whether the provision is written,
displayed or presented in a way that a
reasonable person would notice it.
(Esparza v. Burlington (E.D. Cal. 2011)
866 F. Supp. 2d 1185, 1201.)
Conspicuous terms include capitalizing a heading; placing language in the
body of a record or display in larger
type than the surrounding text; contrasting type, font, or color to the surrounding text of the same size; or setting off text from the surrounding text
of the same size by symbols or other
marks that call attention to the language. (Broberg v. Guardian Life Ins. Co.
of America, (2009) 171 Cal.App.4th
912,922-23.)
Even if a provision is plainly worded,
it may still be deemed inconspicuous if it
is hidden away in unusual parts of the
policy. In Fields v. Blue Shield of California,
the court struck down a provision limiting coverage that was inconspicuously
placed at the end of provisions granting
benefits, instead of the limitations or
exclusions section.
At the other end of the spectrum,
confusing policy language has still been
found enforceable. In cases where courts
have held policies valid, a reasonable
36
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layperson could still find the policy
provision confusing, ambiguous, and
daunting.
But wait…
When drafted properly, limitations
and exclusions will be enforceable. In
Dominguez v. Financial Indemnity Co. (1910)
183 Cal.App.4th 388, the court upheld a
reduction in coverage for permissive users
that was placed early in the policy and
referenced multiple times in appropriate
subsections within the policy, holding that
the language was conspicuous, plain and
clear. While policies habitually direct
insureds to go over exclusions, each reference in Dominquez directed the insured to
specific pages that explain the coverage
reduction. The dissent argued the policy
never defined the term “permissive users”
and the pages that mentioned the
permissive user limitation never crossreferenced each other, therefore under
Haynes the policy was ambiguous.
Elsewhere, a limiting provision in
an automobile policy was held enforceable in Ortega v. Topa Ins. Co. (2012) 206
Cal.App.4th 463, 475. The provision was
boxed off with separate signature lines
certifying the insured’s understanding
and contained four paragraphs with additional spacing between each paragraph.
The limiting provision at issue was
encased within the second paragraph.
Despite the fact that the limiting provision lacked larger typeface, bold font, and
detailed headings, the court relied on the
positioning and formatting of the provision to conclude that it was sufficiently
conspicuous to be enforceable.
The Flesch readability score
What is “plain and clear” language? Is
there a test? Does one have to find James
Joyce’s Ulysses a model of readability in
order to understand insurance policies?
Enter the Flesch-Kincaid readability
test. The “Flesch test” evaluates blocks of
texts on a 100-point scale, with 100 representing the easiest readability. (https://
readability-score.com) Scores of over 90
points are easily understandable by the average fifth grader, while scores of 0-30 points
are best understood by college graduates.

The Flesch Test also provides an
accompanying grade level. For example,
take the following language, present in
most California settlement agreements.
This settlement includes an express
waiver of Civil Code section 1542, which
states:
A general release does not extend
to claims which the creditor does not
know or suspect to exist in his or her
favor at the time of executing the
release, which if known by him or her
must have materially affected his or
her settlement with the debtor.
Put this language into the Flesch test
(this can be done very easily online), and
the result is a 52.5 score, and a grade
level of 13.5.
During the 1980’s, states began to
regulate the readability of insurance
policies. Some states now mandate Flesch
reading scores ranging from 40 points to
50 points, or a tenth grade reading level.
Other states have more general readability standards, with the general rule that a
policy should be readable for a person
with an eighth or ninth grade reading
level.
While the intent behind requiring
minimum Flesch scores is well-meaning,
insurance companies have figured out
ways to work around this metric. It is not
enough to require insurers to draft language in a policy with simpler sentence
structure and basic terms. Currently,
insurance companies have taken to rendering the format of the policy itself difficult. Language that barely meets the
minimum Flesch score requirements is
now carefully hidden within unrelated
sections and buried in a maze of densely
packed paragraphs. Even if a policy passes a state’s minimum Flesch score
requirement, an insured could still be
utterly lost in how to read and interpret
his or her policy.
California Readability
Standards (Cal. Ins. Code, §
10270.95)
Currently, California reserves discretion to the California Department of
Insurance (“DOI”), via its policy approval
process, to ensure fairness in insurance
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policy language. For example, the readability standards for disability insurance
policies are codified in California
Insurance Code § 10270.95, which reads
as follows:
The purpose of this section is to
achieve both of the following:
•Prevent, in respect to disability insurance, fraud, unfair trade practices, and
insurance economically unsound to the
insured.
•Assure that the language of all insurance policies can be readily understood
and interpreted.
The commissioner shall not approve
any disability policy for insurance or
delivery in this state in any of the following circumstances:
•If the commissioner finds that it contains any provision, or has any label,
description of its contents, title, heading, backing, or other indication of its
provisions which is unintelligible,
uncertain, ambiguous, or abstruse,
or likely to mislead a person to whom
the policy is offered, delivered or
issued.
Under Section 10270.95(b)(1), the
legislature sought to protect insureds
from unexpected and unreasonable
denials of coverage. Insurers must draft
policy terms that are intelligible, certain,
and unambiguous. The language of all
insurance policies must be readily understood and interpreted to a reasonable
layperson. Unusual arrangements of
common words and exclusionary clauses
that derive its entire meaning from
uncommon words have been deemed
incomprehensible and unenforceable.
(Ponder v. Blue Cross of Southern California,
supra, 145 Cal.App.3d at 725.)
The commissioner approved
my policy, Or did he?
Insurers routinely cite to the DOI
approval of a policy form as evidence
that the policy is intelligible, clear, and
unambiguous. Do not accept this simplistic argument. The DOI is not a court of
law, and it operates under different standards of policy interpretation. More
importantly, the Insurance Commissioner
can do nothing, and after 30 days a policy

form can be deemed approved. (Cal. Ins.
Code, § 10270(b)(1).) Conveniently,
insurers fail to disclose this backdoor
stamp of approval, and still contend that
the policy language is beyond reproach.
Recently, in a big win for policyholders, this approval argument was rebuffed
by a California appeals court. In Ellena v.
Dept. of Ins. (2014), 230 Cal.App.4th 388,
the plaintiff contended that a disability
policy contained a definition of disability
that conflicted with California law, and
sought a writ of mandate ordering the
insurance commissioner duty to review
insurance policies under section
10270.95(b)(1). (230 Cal.App.4th 198
(1st Dist. 2014). The Commissioner contended that this was unnecessary because
of the 30-day non-approval approval
process.
The Court of Appeals held that this
process was unacceptable and granted
the writ of mandate. It also discussed the
need for review of insurance policies for
readability before approving them for
sale to the general public. Letting 30
days expire without a review is not an
acceptable review process, it held. This is
due to the long-accepted fact that many,
if not most, consumers do not readily
understand the meaning of insurance
policies, even after reading them.
After Ellena, practitioners should be
sure to find out whether the carrier submitted a policy form to the DOI, whether
the form was approved, and specifically
how it was approved. The California
Supreme Court denied the Dept. of
Insurance’s petition for review in Ellena
on December 17, 2014.

Understandability is also required.”
(Id. at 723.)
Due to the unequal bargaining
strength of the parties, insurance contracts are characterized as adhesion contracts. This creates a higher burden on
the part of insurers to make their policies
readable to a reasonable layperson. If the
language of the policy is clear and unambiguous, then the court will apply the
plain meaning of the unambiguous provisions of the policy. However, if a provision is ambiguous, then the court proceeds to step two and determines the reasonable expectations of an insured.
Conclusion
In California, unlike in many other
jurisdictions, the playing field regarding
insurance policy language is now largely
even. Insureds must read their policies.
Insurers must make the “conditions,
exceptions and provisions of a policy
clear to the ordinary mind engaging in a
plain, commonsense reading of the
terms.” (Clarendon Not. Ins. v. Insurance
Co. of the West (E.D. Cal. 2006) 422 F.
Supp. 2d 914, 933.) Perhaps most importantly it is the insurer’s obligation and
burden to make its policy exclusions and
limitations conspicuous, plain and clear.
(Id. at 718-20.)

Lilienstein

Special rules of interpretation
Special rules of construction and
interpretation apply when it comes to
enforcement of exclusions and limitations
in insurance policies. (Id. at 718-20.) The
core doctrines of insurance law revolve
around reasonable expectations and contra proferentem (ambiguities in contract are
decided in favor of coverage). These doctrines support a body of case law that
directs insurance companies to draft
policies that are comprehensible to a lay
person. “Precision is not enough.
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arbitration process. However, the tides
have recently changed in favor of the
injured party. An appellate court held
that an insurer cannot use the arbitration
process to “stonewall” UM/UIM claims.
A UIM carrier has a duty to act in good
faith. The statutory right to arbitrate
does not preclude a finding of bad faith.
When damages and liability are reasonably clear, the insurer is under a duty to
attempt to effectuate a prompt and fair
settlement.1
Umbrella and Excess insurance

Liability insurance
and catastrophic loss
A search for additional insurance of negligent parties
BY LEE S. HARRIS
AND ADRIAN HERN
When your client has suffered a
catastrophic loss due to a vehicle collision, the search for additional insurance
is often a major focus of the case.
Frequently this requires a multi-level
coverage review to get your client paid.
Inadequate primary policy limits and
coverage denial are two of the biggest
culprits that must be dealt with. The
search for additional coverage usually
includes first-party insurance policies
such as UIM (underinsured and uninsured motorist). Another layer of search
involves third-party policies covering the
party who caused the accident such as
excess or umbrella insurance; including,
umbrella/excess policies providing coverage that may sit “on top of ” a wide variety of policies or umbrella/excess policies
38
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that “step” or “drop down” to provide
coverage for gaps in primary coverage. A
still further layer of search includes looking for insurance policies of additional
negligent parties and insurance policies
of vicariously liable parties such as
employers. Employer commercial general
liability (CGL) policies may also come
into play due to “non-owned auto” clauses. When a primary defendant has a
denial of liability coverage, the basis of
the denial needs to be examined to see if
it was proper or if there are options to
force policy reformation to provide coverage. And, specific types of vehicular
accidents such as those involving trucks
and trucking trailers involve additional
unique insurance opportunities with
many types and layers of policies.
The discussion that follows reviews
avenues of potential insurance that
should be examined carefully in catastrophic injury cases.

Uninsured and Underinsured
Motorist Coverage
Uninsured and Underinsured
Motorist (UM/UIM) policies are probably
the first place to look when the party that
caused the accident has little or no insurance. UM/UIM in California is governed
by Insurance Code section 11580.2.
Policies related to the “victim” car including the owner, driver and any injured
passenger should be reviewed.
Unfortunately, UM/UIM policies are
frequently sold with low limits and are
often minimum $15,000/30,000 policies.
And, in California, UM/UIM does not
stack so you can not add up policies; you
can only collect on the highest available
limit. The obligation of the UM/UIM
carrier is also reduced by the payment
received on other third-party policies.
One tactic for insurance companies
was to delay or avoid UM/UIM payments
by forcing the insured into a stalled-out
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Umbrella and Excess Liability insurance policies generally provide additional
insurance above primary insurance limits
to provide extra liability protection. In
many cases the additional insurance is
substantially greater than the primary policy. Umbrella and Excess policies with the
same face amount can be written substantially differently. It is always important to
read the policy to see what is actually covered. Although they are technically different forms of coverage, the line between
Umbrella and Excess liability is often
blurred. Excess insurance traditionally was
limited in coverage scope to the coverage
provided in the primary policy. Umbrella
policies often provide coverage for events
that would otherwise not be covered
under the primary policy. In those situations, the Umbrella policy may step down
or drop down to cover gaps in the primary policy. Policies that provide extra
insurance coverage may be issued by an
insurance company that is unrelated to
the issuer of the primary policy or its broker. Obtaining a “policy face sheet” for the
primary policy, therefore, isn’t the end of
the quest. There needs to be a specific
inquiry and discovery about Umbrella and
Excess insurance. And, the policy language needs to be examined carefully.
Commercial General Liability
(CGL) Non-Owned Auto coverage
Coverage in Commercial General
Liability (CGL) policies often exists for
employees operating vehicles in the
course and scope of employment either
because it was added automatically or
added by request for a nominal extra

premium (for example, a Non-Owned
Auto Rider). If the CGL policy excludes
auto coverage, the prudent client advocate should ask follow-up questions
about: whether or not the business owner
asked for the relevant coverage and
whether it was actually issued. Investigate
to see if the insurer or agent made a mistake in the coverage the insurer provided
versus the coverage the employer expected. If a policy is in place, then make sure
the carrier was given notice of the claim.
Insurers can be responsible for their own
mistake as well as the conduct of their
agents acting under ostensible authority.
If a coverage mistake was made,
check into whether the insurer made the
mistake and then abandoned the insured

in its hour of need. Sadly, insurers are
known to abandon their insureds in such
situations.
The small business insured risks
insolvency if it is forced to defend and
indemnify itself because the insurer
walked away and claimed no coverage.
A small business goes even further into
the hole if it has to both sue its insurer
for coverage and finance its defense in
the third-party suit. Insurers often take
advantage of this duress and bargain on
the insured dropping any claim for coverage. One solution to this rock-and-ahard-place problem is for the insured to
place responsibility on an agent and/or
insurance company and assign claims as
discussed later on in the article.
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Reasonable expectations and
coverage
Blindly accepting liability policy coverage turndowns by a defendant’s insurance company without further investigation can be a big mistake. The insurer’s
refusal to honor its policy may in some
cases be countered by an argument that
coverage is mandated by the policyholder’s
reasonable expectations.
The policy should be examined with
California case law governing the doctrine of reasonable expectations in mind.
If an ambiguity in a policy exists, coverage may be found. Ambiguity arises when
policy provisions and/or exclusions are
unclear. As a general matter, an ambiguity arises if the language used is susceptible to having more than one reasonable
meaning, one of which produced coverage.2 Cases hold that the reasonableness
of an insured’s expectations of coverage
is a question of law based exclusively on
the policy language.3
In Fireman’s Fund Insurance Co. v.
Allstate4, the court restated the law governing ambiguity:
As a general rule, ambiguities and
uncertainties in a policy of insurance
are resolved in favor of the insured.
‘Although we construe all provisions,
conditions or exceptions that tend to
limit liability strictly against the insurer
…, strict construction does not mean
strained construction. We may not,
under the guise of strict construction,
rewrite a policy to bind the insurer to a
risk that it did not contemplate and for
which it has not been paid.’ The words
used in a policy of insurance are to be
construed according to the plain
meaning a layman would ordinarily
attach to them, and the policy is to be
construed as a whole, each clause helping to interpret the other.5
Sometimes, correspondence from
the agent to the insured gives a broader
interpretation of the policy than the language contained in the policy form.
Agents frequently use form cover letters
to transmit policies. These cover letters
may contain descriptions of policies different than the policies actually enclosed.
Business-liability package cover letters
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may make improper references to auto
coverage or exclusions.
Policy face sheets from the insurance
company may not list one or more exclusions that the insurance company relies
upon to deny coverage. In each of these
cases, significant additional coverage may
result from a careful review of the policy
documents, insurer/insured/agent
communications or from questioning
the broker.
Failure to inform of policy
limitations and exclusions
The quasi-fiduciary duties owed by
an insurer to its insured are governed by
the contract of insurance. The implied
covenant of good faith and fair dealing
contained in every insurance contract
prohibits an insurer from doing anything
“to deprive the insured of the benefits of
the policy.”6
As such, exceptions, exclusions and
limitations that impact on the extent of
coverage an insured would reasonably
expect under a policy must be called to
the insured’s attention “clearly and plainly” before an insurer can rely on those
exclusions to limit coverage.7 If the company or its agent misadvised the insured
regarding the exclusionary language contained in the original policy, the company might not be able to rely upon those
exclusions to relieve itself of the duty to
first defend and then indemnify its
insured for a claim made against it. In
Westrick v. State Farm Insurance, the appellate court noted that the insurer has a
duty to accurately describe the provisions
of the insurance policy purchased by the
insureds and must inform the insured of
relevant exclusions in the policy.8 The
Westrick court also pointed out that “[i]t is
a matter almost of common knowledge
that a very small percentage of policyholders are actually cognizant of the provisions of their policies … [and t]he
insured confides implicitly in the agent
securing the insurance.”9
In addition, the Westrick court also
examined the insured’s testimony, his
request for insurance, his previous questions related to insurance coverage, his
long relationship with the insurance

agency, and the foreseeability of harm.
The court held that as between the agent
and the insured, the agent had superior
knowledge concerning the scope of coverage such that it was “only ‘just and
equitable’ to require [the agent] to
explain the limiting provisions to [the
insured].”10
Accordingly, the court held that the
insurer has a duty to reasonably “inform
an insured of the insured’s rights and obligations under the insurance policy.”11 The failure to do so, could bar the application of
the asserted exclusion, thus bringing
more coverage into the case.
Insurer’s vicarious liability
Sometimes the overt mistakes of the
insurer’s agent can be imputed to the
insurer giving rise to a vicarious liability
tort action against the insurer.
Under California law, an agent has
such authority as the principal actually or
ostensibly confers on him. Actual authority is defined as “[s]uch [authority] as a
principal intentionally confers upon the
agent, or intentionally or by want of ordinary care, allows the agent to believe
himself to possess.”12 Ostensible authority
is defined as authority that “[a] principal,
intentionally or by want of ordinary care,
causes or allows a third person to believe
the agent to possess.”13 Put another way,
vicarious liability may follow where the
insured reasonably believes the individual
is the agent of the insurer even if that is
not technically the case.
An insurer, as any other employer, is
vicariously liable under respondeat superior for tortious acts committed by its
employees and other agents within the
course and scope of their employment.14
Thus, the insurer, as a principal, “may be
vicariously liable for the torts of its agent
if the insurer directed or authorized the
agent to perform the tortious acts, or if it
ratifies acts it did not originally authorize.”15 Also, pursuant to agency principals, an insurer will be held liable for its
(the insurer’s) agent’s failure to inform
an insured of limiting language contained in an insurance policy.16
In most cases the agent has binding
authority to market insurance policies
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and solicit business on behalf of the company, explain policies and coverage provisions on behalf of the company, negotiate, prepare and submit insurance applications to the company, collect premium
money from insureds for the company,
and deliver the company’s policies to its
customers. Accordingly, the company is
bound by its agent’s representations, acts,
or omissions pursuant to the doctrines of
actual or ostensible authority. Thus, the
company may be liable for its agent’s failure to describe the limiting or exclusionary provisions of the insurance policy in
question to its insureds. In short, the
negligence of the insurer’s agent with
respect to placing and/or handling the
policy can attach to the insurer and garner a claim for damages that can stand in
the place of policy coverage. Additionally,
where the agent/insurer’s negligence created an underinsured policy, a disappointed insured could also trigger another cause of action for damages against
the agent and the insurer by arguing the
“breach of duty to deliver what was
promised,” as discussed next.
Breach of duty to deliver what
was promised
This case typically presents where an
insured asked for a type or extent of coverage and believes this coverage was provided via representations with the insurer/
insurer’s agent and finds out the hard
way that the coverage limits asked for was
not what the insured received. In these
circumstances, the coverage often falls
woefully short of the loss.
A principle that underlies the “failure to deliver the agreed-upon coverage”
cases is that a disparity in knowledge may
impose an affirmative duty of disclosure
on the insurer or its agent, the failure of
which would place tort liability on the
insurer.17 The Court of Appeals in
Westrick reaffirmed this duty of the agent
of an insurer with regard to exclusionary
and limiting provisions in a policy of
insurance. The court reasoned that the
quasi-public nature of the insurance
industry imposes upon the insurer a duty of
good faith and fair dealing. This requires
the insurer to “[g]ive at least as much

consideration to the [insured’s] interest
as it does to its own.”18 The failure to so
disclose a (known or should have known)
disparity of knowledge equates to a
breach of its duty to its insured by the
nonfeasance of withholding the information.19 The Butcher v. Truck Ins. Exch.
court stated:
Absent some notice or warning, an
insured should be able to rely on an
agent’s representations of coverage
without independently verifying the
accuracy of those representations by
examining the relevant policy provisions. This is particularly true in view
of the understandable reluctance of an
insured to commence a study of the
policy terms where even the courts
have recognized that few if any terms
of an insurance policy can be clearly
and completely understood by persons
untrained in insurance law.20
An insurance agent has an “obligation
to use reasonable care, diligence, and judgment in procuring the insurance requested
by an insured.”21 As such, the law is well
established in California that an agent’s
failure to deliver the agreed-upon coverage may constitute actionable negligence
and the proximate cause of an injury.22
In short, the insurer’s liability
appears to rest on the doctrine of estoppel, which basically requires an insured to
show justifiable and detrimental reliance
on representations by the insurer/insurer’s agent.23 Once an insured demonstrates that an insurer knew of or should
have known of a material misrepresentation in an application, the insurer may be
estopped or barred by laches from asserting that as a defense.24 Consequently, an
insured can recover for its underlying
loss through a tort claim against the
insured’s insurance carrier.
In sum, the prudent advocate would
inquire into whether or not the insured
had asked for more coverage and whether
or not the policy limits the insured is currently stuck with were due to a mistake or
a failure to properly advise.
Trucking accident insurance
In an accident involving a typical
“big rig” truck there are a number of

unique insurance possibilities that should
be examined. These include investigating
coverage on the “cab (or tractor),” the
“trailer” and the “cargo container” or
“van.” The tractor, trailer and cargo van
are often owned by different parties. The
trip and some of the equipment may
have been assembled by a “freight forwarder” who acts like a travel/booking
agent for cargo. Each of these has an
insurance policy (or should have). One
insurance goal is for protection in liability claims such as personal injury lawsuits.
Another goal is to insure cargo – typically
through “inland marine” or similar cargo
policies.
If an owner or operator of a “cab (or
tractor)” “part” causes the harm, then
their liability coverage would presumably
provide coverage to that “part.” If there
isn’t a liability policy on the cab or if it
isn’t enough for the accident and there
isn’t independent negligence by the
owner/operator of the “other” parts, the
question becomes – are the policies of
each (or any) of the various parts responsible for the screw-up of the driver? The
first place to look is the trailer’s insurance. It may be “on the hook” under
either California’s permissive user statute
or under specific interstate commerce
insurance regulations.
Another avenue involves the two
statutory extensions of coverage to
“permissive users” to the “parts” of the
trucking assembly where the negligent
tractor driver was the only proximate
cause of the harm. The first is the 1980
Motor Carrier Safety Act - MCS-90
Endorsement and is required in insurance policies for interstate carriers.25 If a
policy does not contain the mandated
provision, the MCS-90 permissive user
coverage is nonetheless part of the policy as a matter of law.26 The second is
California’s permissive user statute (Ins.
Code, § 11580.1) for policies issued in
California.
The MCS-90 Endorsement is limited
to interstate (as opposed to intrastate)
commerce and provides coverage in several situations where traditional insurance would not apply. One example is
when a truck that is not listed in the
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policy is involved in a collision.27 The
mandatory language of the endorsement
reads that “the insurer agrees to pay ...
any final judgment recovered resulting
from negligence ... regardless of whether
or not each motor vehicle is specifically
described in the policy.” Coverage of a
non-covered vehicle accomplishes the
MCS-90’s purpose of protecting members of the public. However, it is not clear
that the coverage amounts under MCS90 stack, so examining that issue may not
add anything in many cases where the
tractor driver already has an underlying
MCS-90 compliant policy.28
With respect to the second statutory extension of coverage, the California
permissive user statute (Ins. Code, §
11580.1) requires that automobile
insurance policies cover permissive
drivers under the owner’s liability policy. However, the insurer can limit permissive user coverage by use of clear
and conspicuous language to $15,000/
$30,000/$5,000.29 In order to trigger
this permissive use coverage, the victim
must, in general, sue both the owner
and driver.30
Undoubtedly, one will see a challenge of one’s application of the permissive-user statutes. However, such attempts
are traditionally disfavored. “As the above
quoted statutory provisions are part of a
well-entrenched sound rule of public policy, any attempt to exclude coverage for
permissive users of insured automobiles
is viewed with disfavor. All ambiguities
and doubts must be resolved in favor of
coverage.31 Exclusions must be construed
strictly against the insurer.32
The cargo container (an intermodal
container – also known as a container,
freight container, ISO container, shipping container, hi-cube container, box,
sea container, container van) insurance
should also be examined. Finding applicable coverage may be difficult. The
cargo van may not have third-party liability insurance. Instead, the van may only
have “inland marine” coverage covering
damage to the cargo. Note, though, an
insurance broker may have offered,
requested or obtained for its insured
third-party liability insurance in addition
42
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to inland marine coverage. If there is liability insurance and there was not negligence specifically attaching to the cargo
van, the question then becomes, do “permissive user” rules cause the cargo container’s liability policy to cover the driver
of the cab or other negligent party? The
answer is uncertain.
Freight forwarder insurance
Freight forwarders may also have liability insurance in place. Their conduct
in arranging the transit including possibly selecting the driver of the rig may
subject them to liability. An injured party
should examine whether/how a freight
forwarder was involved and what insurance exists. Policies might include a
third-party liability policy and/or a contingent auto liability policy. A contingent
auto liability policy, for example, may be
liable to pay for damages incurred when
someone is injured during freight forwarding operations by contract workers
arranged by the freight forwarder.
Assignment of claims/covenant
not to execute
An abandoned insured may be willing to allow a plaintiff to obtain a courtentered judgment accompanied by a separate assignment of rights and covenant
not to execute the judgment against the
insured’s assets. Using an assignment
and covenant is often the best way to
translate an insurer’s coverage mistake
into compensation for a plaintiff. A judgment with an assignment and covenant
not to execute, however, must be handled
carefully and entails special considerations discussed next.
Follow-up litigation, in the form of an
assigned breach-of-contract and bad-faith
lawsuit inevitably results from a rejection
of coverage that turns into a judgment
assignment coupled with a covenant not
to execute. Also, with some predictability,
the insurance company will try to raise
objections to the right of assignment and
the validity of the “judgment.”
In California, insurers’ objections to
an assignment of claims are mostly based
upon allegations of victim/tortfeasor collusion in obtaining the judgment. The

insurers usually claim that the victim and
the tortfeasor-defendant (its insured)
entered into an agreement to allow an
excessive judgment in exchange for the
assignment. Judgments entered pursuant
to stipulation are the most suspect, but
even judgments following a court trial
may be open to question.33 It has however been noted that “where the insurer
tortiously refuses to defend and as a consequence the insured suffers a default
judgment, the insurer is liable on the
judgment and cannot rely on hindsight
that a subsequent lawsuit establishes noncoverage.”34
Courts have for some time accepted
the principle that an insured who is
abandoned by its liability insurer is free
to make the best settlement possible
with the third party claimant, including a stipulated judgment with a
covenant not to execute. Provided that
such settlement is not unreasonable
and is free from fraud or collusion,
the insurer will be bound thereby.35
The seminal California case involving
the assignment of a bad-faith claim from a
tortfeasor-defendant to a plaintiff is
Samson v. Transamerica36. The bad-faith
defendant Transamerica Insurance
Company argued that the assignment was
invalid and the entire procedure demonstrated bad faith and collusion by the
insured (aka tortfeasor-defendant), the
plaintiffs, the co-insurer State Farm and
the attorneys for all the parties. The Court
of Appeals characterized Transamerica’s
claim as one that “boils down to a charge
that the parties initially ‘set up’ the excessof-policy judgment against it.”37
The claim of collusion and bad faith
in Samson was based on the fact that early
in the lawsuit, the tortfeasor-defendant/
insured and the plaintiffs had entered
into a settlement where the plaintiffs
signed a covenant not to execute against
the defendant/insured. In exchange, the
insured agreed to assign his cause of
action against Transamerica to the plaintiffs. The plaintiff also received payment
from State Farm on a primary policy of
$100,000. Transamerica argued that it
was not informed of this settlement
agreement.
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The Samson court rejected the “collusion” argument by Transamerica because
Transamerica had not shown that the
parties breached any duty or acted
improperly in the conduct of the lawsuit.38 Further, the Samson court noted
that the California Supreme Court and
the Court of Appeals:
[H]ave frequently held that an
insured breaches no duty to the insurance company when he assigns his
rights against the company to the
injured plaintiffs in return for a
covenant not to execute. ‘[W]here the
insurer has repudiated its obligation to
defend[,] a defendant in the absence of
fraud may, without forfeiture of this
right to indemnity, settle with the
plaintiff upon the best terms possible,
taking a covenant not to execute.’
When the insurer ‘exposes its policyholder to the sharp thrust of personal
liability’ by breaching its obligations,
the insured ‘need not indulge in financial masochism….’39
The Samson court concluded that
there was nothing fraudulent or collusive
about the insured’s assignment of his
cause of action to the plaintiffs:
As is in Critz, ‘[b]y executing the assignment, he attempt[ed] only to shield himself from the danger to which the company …exposed him.’ He acted in his own
self-interest after Transamerica’s denial of
coverage, as he had every right to do.
Any resulting damage to Transamerica
was caused not by [the defendant’s] supposed misconduct but by Transamerica’s
own intransigence.”40
In Samson, Transamerica also
charged that the insured, the plaintiffs
and State Farm had acted in collusion to
inflate the size of the judgment against
the insured in an attempt to create
an excess-of-policy action against
Transamerica. In support of this argument, Transamerica pointed to the fact
that the insured had presented no
defense during trial of the underlying
action and did not cross examine any of
the plaintiff ’s witnesses. In response, the
Samson court stated that the insured “had
no obligation to present what he may
have thought was a useless defense.”41

In other cases, insurers (citing
Moradi-Shalal v. Fireman’s Fund Ins. Co.42)
have argued that an arbitrator’s award by
mutual acquiescence made the resulting
judgment merely a “stipulated judgment”
and not the requisite conclusive judicial
determination.43 However, that argument
failed. The Court of Appeals rejected the
insurer’s argument that the only judgment which can satisfy the standard must
flow from an actual adjudication of the
issue of the insurance liability “in a court
of law by a judge or jury.” A judicial
determination is a final and conclusive
resolution of the liability issue. Therefore, the determination of the insured’s
liability by means of a judicial arbitration
process, and the subsequent entry of a
final judgment, was a sufficient judicial
resolution of the insured’s liability to the
plaintiff that satisfied the requirement of
Moradi-Shalal.44
Other defeated arguments include
challenges to judgments solely from stipulations without arbitration or other
merit-based renderings. The California
Supreme Court has held that a stipulation of an insured’s liability which was
signed by the insurer, the insured and
the third-party claimant, and which was
entered as a judgment, also satisfied the
requirement of a final and conclusive resolution of the underlying action and
enabled the third-party claimant to bring
an action for bad faith against the insurer
under Moradi-Shalal.45 Such was enough
to overcome the insurer’s motion for
judgment on the pleadings which argued
no final determination in the underlying
action existed as it was a mere stipulated
judgment. Thus, even a stipulated judgment, under proper circumstances, may
be deemed to be a final judicial determination.
In short, the assignment of rights
against the insurance company/covenant
not to execute method is a powerful tool
to translate mistaken coverage decisions
into a pathway to make your client whole.
However, the courts impose a case-bycase analysis of each settlement and related judgment to make sure the judgment
is sufficiently credible to justify enforcement against the insurer.46

Conclusion
Liability without adequate insurance
coverage is a common dead-end street for
attorneys representing victims with catastrophic injuries. The search for coverage
may end up being as important as, and
more difficult than, the effort to prove liability. No one right answer exists for all
cases. Each situation must be examined
carefully to ensure that every insurance
option for a full recovery is considered.
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Profile: James Nevin
lawyer’s style or methods – or both – if
they work in your favor.
“In this day and age of technology, I
see huge overuse of PowerPoints,” he
said. “They should only be used for
opening statements, and they should
contain few or no words, just
demonstratives. Otherwise, you’re just
reading to the jury off your PowerPoint.
“Another thing I always believed is
you can never win a case in voir dire or
opening or direct or cross or closing,” he
said, “but you can easily lose it at any one
of those points. So you always have to be
on top of your game.
“I learned from Gil early on that a
great trial attorney knows good material
when he steals it,” Nevin said. “There are
a lot of great trial attorneys out there
doing a lot of great things, and when you
see them do it, you copy it and improve
on it.”

Brayton Purcell, he quickly developed
an expertise in asbestos exposure
and a passion for helping the
individuals and families affected by
it – with deadly afflictions such as
mesothelioma, lung cancer, colon
cancer and myriad other types of
cancer and disease. His rapid ascent
into the prestigious ABOTA, he
insisted, is mainly the product of being
prolific in an area where there is no
shortage of cases and trials.
“Our clients are the workers who
literally built America, and the
companies knew, going back to the
1920’s, that asbestos was going to kill
many of them – but they knew it would
take several decades,” Nevin said. “If you
figure the average exposure to asbestos
peaked in about 1980 and the average
latency from exposure to diagnosis is
about 50 years. That means the
incidences of the disease are not going to
peak until about 2030, which obviously
means litigation won’t peak until 2030 –
which means, just as I have been very
busy with trials since 2005, that’s not
going to stop anytime soon.”

In the blood line

First trial

A Bay Area native, Nevin was born
into a family steeped in public service. His
grandfather was a police officer whose
seven children were lawyers, police officers
or teachers. Nevin’s father is an estate
planning attorney, his aunt is a family law
attorney and his uncle is a plaintiffs’
medical malpractice attorney. With such
influences, the young Nevin had a pretty
good idea where he was headed
professionally before he even took his first
undergrad class at Boston College.
But before law school, Nevin opted
for a detour – he earned a master’s
degree from Stanford University in Asian
studies, concentrating in China politics
and business. From there, it was on to
UCLA School of Law, where during his
first year, all he focused on was business
law. “I certainly had all those influences,
but I wanted to pave my own way and go
a different route,” he said.
But Nevin hit a roadblock of sorts.
Consumed with trial after trial with

That first case in January 2005 is
one Nevin will always remember. It
involved a Fresno man, Geronia Quarles,
who worked as a pipefitter in the 1970’s,
installing underground pipelines in new
housing developments. The defendant,
Advocate Mines, Ltd., supplied the
asbestos-filled fiber used to manufacture
the pipes Quarles worked with. In 2003,
Quarles was diagnosed with asbestosis
and pleural disease, caused by his
occupational exposure to asbestos.
(Quarles v. Advocate Mines Limited, Case
No: 409170 (San Francisco Superior
Court).) The $1.25 million verdict was
the largest mild asbestosis verdict in
California.
During the three-week trial, Nevin
established that Advocate Mines did not
provide any warning to consumers or
workers about its asbestos fiber used in
Johns-Manville Transite pipe and
continued to sell asbestos fiber even after
its own miners went on strike due to

Prolific asbestos trial lawyer became
youngest member of ABOTA
BY STEPHEN ELLISON
While law and service to the
community were a huge part of his
upbringing and early aspirations, James
Nevin probably never considered he
would become the plaintiffs’ trial law
machine he is today.
The partner with Brayton Purcell
LLP in Novato “dove in” with his first
trial about 10 years ago and rarely has
surfaced for a breath since. In that trial
baptism, he got a $1.25 million verdict
for a client with mild asbestosis, the
largest award at the time for such a case
in California, he said. That success set
him on a course to become one of the
most prolific plaintiffs’ trial attorneys in
the state – and in 2011, at the age of 36,
landed him in the American Board of
Trial Advocates (ABOTA) as its youngestever member.
Not bad for a guy who originally was
dead-set on becoming a big-time
business transaction lawyer in a region
rich with Fortune 500 clients and
plentiful entrepreneurial promise. “When
I graduated from law school … that was
when the Internet bubble burst, and
nobody was hiring transaction lawyers,”
Nevin recalled. “So my very first job was
with a plaintiffs’ litigation firm in Marin,
where I grew up. They were hiring. It just
kind of caught me by chance because of
the economy that I ended up at Brayton
Purcell. … It turned out pretty clear and
pretty quickly that not only did I really
love [plaintiffs’ work], but I was pretty
good at it.”
Indeed, Nevin demonstrated staying
power after that initial favorable verdict.
But he’s quick to attribute much of his
success to his wise, no-nonsense, no-frills
mentor, Gil Purcell. Nevin referred to
Purcell as “hands down one of the …best
trial attorneys in the country” and
considers himself lucky to have had such
a role model so early in his career. For
44
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his part, Nevin
quickly
learned he
needed to
develop a
thick skin
around
Purcell.
“From the
beginning, I
was one of a
few who could
handle his
Nevin
mentorship,”
Nevin said. “He doesn’t sugarcoat.”
It was with that first trial that Nevin
got a taste of Purcell’s tough-love
approach. Every night during the course
of the trial, the pair would meet after
their respective days in court and go over
what Nevin needed to do the next day,
and that’s how Nevin learned – trial by
fire, so to speak. When the verdict came
in, Nevin of course was overjoyed. But it
was a short-lived euphoria.
“Gil had been peeking through the
door the very last day of trial, watching
me, and I didn’t know he was there
because he was literally looking
through the crack of the door,” Nevin
recalled. “As I walked out of the
courtroom, ecstatic from the victory, he
handed me 10 pages written in his
infamous purple ink detailing all the
things I’d done wrong. And it’s been
like that ever since. He’s a great, tough
mentor who always makes you improve
your game.”
Nevin did just that – got better – as
he worked tirelessly on asbestos cases and
other toxic torts, as well as the occasional
tobacco case. The more cases he tried,
the more he learned – for example, he
professed, there are times and
circumstances for use of certain
technological aids; there’s never a time
or circumstance to do things half-ass; and
it really is OK to emulate another

asbestos-related health problems. The
jury deliberated for one day, finding
Advocate Mines liable for Quarles’ illness
– and made an additional finding of
malice against the defendant.
Another case Nevin remembered
well involved a retired paper mill worker
in Washington state who was diagnosed
with mesothelioma in 2006. In federal
court in Seattle, Nevin proved that his
client, Henry Barabin, had been exposed
to asbestos-filled dryer fabrics used on
paper machines during his employ at
Crown Zellerbach. The 2009 product
liability case targeted the manufacturers
of the contaminated materials in
question, Scapa Dryer Fabrics Inc. and
AstenJohnson Inc. and centered on
design defects, failure to warn and
negligence. The jury came back after
three days of deliberations with a $10.2
million verdict, including $8 million in
non-economic damages. (Henry Barabin
& Geraldine Barabin v. AstenJohnson, Inc.
Case Number: C07-145RSL (Western
District WA).) This was the largest
mesothelioma verdict in Washington
state.
“A manufacturer or supplier or
contractor or site owner should never
needlessly endanger a worker or
consumer. It really comes down to that,”
Nevin said. “And it’s not just asbestos. We
have examples of workers and consumers
being exposed to toxins and carcinogens
constantly. Companies never seem to
learn. You know, the company’s mandate
is to make a profit, so we need lawyers
and advocates always fighting to protect
our workers and our children.
“My wife is retired from the EPA,
and we’re constantly trying to be aware of
and advocate against anything in our
environment that’s going to
unnecessarily expose our children to
toxins and carcinogens,” Nevin
continued. “Development is great, but it
needs to be done with adequate
safeguards. If we’ve learned anything
from what they did with asbestos, you
need to warn people, you need to use
safeguards, you need to educate people
and provide protection. Without that,
people are unnecessarily exposed,

whether it be in the workplace or a
school or any place else.”
Enjoying work and play
During his brief stints of leisure,
Nevin said he spends time with his wife
Brigit and four young children – two
boys and two girls – ranging in age from
10 to 4. Recently, he has begun teaching
the kids to golf “so then we can go golf
together, and it would allow me the time
to golf.” He also enjoys taking the family
to the Lake Tahoe area at least two times
a year. “I’ve been all around the world,
and I still think Lake Tahoe is the most
beautiful place I’ve ever been to,” he
said.
As for his humble musings about the
law profession, Nevin quipped that if he
were advising someone merely
considering law school, he would tell
them to go to medical school. But for
people who are committed to pursuing
the profession, his advice would be to
search wide and far to find an area
they’re interested in.
“The job takes up so much of our
time. If you don’t enjoy it, you’re either
going to be miserable or you’re going to
quit,” Nevin said. “Sometimes people tell
me the area of law they’re going into and
I’m just floored – how in the world can
they do certain areas of law as a career? I
never imagined in a million years that
plaintiffs’ litigation would be something I
would love, but it turns out I did. So it’s
probably worth trying out different
things. What you expect to be doing may
not be what you end up loving.
“I love being in a courtroom, I love
standing up in front of a jury,” he
continued. “I love telling the jury a story,
in an honest and entertaining way, for a
long time – our cases take weeks to
months. To do that, you not only have to
be good at it, but you have to love doing
it.”
Stephen Ellison is a freelance writer
based in San Jose. Contact him at
ssjellison@aol.com.

plaintiffmagazine.com | August 2015 | Plaintiff

45

Trial Practice and Procedure

Food safety: Records help
identify target defendants and
trigger insurance coverage
How records from food manufacturers and the FDA
can be used in cases involving foodborne illness
BY STEVEN A. KRONENBERG
The Veen Firm, PC
Food manufacturers and the FDA
prepare and maintain records to document efforts to prevent foodborne illness.
These documents can also help identify
target defendants, support causation, and
trigger insurance coverage.
Foodborne illness is a serious
problem
Foodborne illness is a serious problem. One in six Americans suffers a foodborne illness annually. (http://www.cdc.gov/
foodborneburden/2011-foodborneestimates.html.) About 128,000 people
are hospitalized, and 3,000 die annually
from them. (Ibid.) Each year, food poisoning costs the U.S. $15.6 billion (primarily medical expenses and wage loss).
(http://www.foodpoisonjournal.com/
food-poisoning-information/foodpoisoning-costs-u-s-15600000000-yearly/
#.VZ2IxXtdQ84.)
Food safety records help identify
bad actors and bad conduct
• FSMA will require food companies to
prepare and keep food safety records
Presently, food companies prepare
and maintain a number of records to
document their food safety efforts. Soon,
the FDA Food Safety Modernization Act
(“FSMA,” P.L. 111-353) will require food
companies to identify even more risks
and document their efforts to manage
them. (FSMA § 103.) The availability of
these records will help identify target
defendants and potential causes of foodborne illness relatively quickly. (FSMA §§
101, 103; n.b., the current deadlines for
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the FDA to promulgate final rules to
implement FSMA range from August 30,
2015 to May 31, 2016; see http://
www.centerforfoodsafety.org/files/
2014-2-20-dkt-82-1-joint-consentdecree_26503.pdf.)
• A trail of bread crumbs: more documentation = more proof for your case
Documentary evidence is critical to
proving a food injury claim. (http://
www.marlerclark.com/food-poisoninglitigation.pdf.) Specifically, what (if any)
records can a food company produce to
document that it properly trained its personnel? (See ibid.) For prior food injury
incidents, what steps did the company
take to prevent recurrence? (See ibid.)
FSMA’s record-keeping requirements
will provide at least three advantages for
proving a plaintiff ’s food injury case.
First, the records may help identify the
source(s) of an outbreak and identify
additional target defendants. (Target
defendants that fail to meet FSMA record
preparation and maintenance requirements may be negligent per se and subject to adverse inference jury instructions
like CACI 203-205.) Second, they provide
evidence of causation. Finally, they
should help develop facts to trigger
insurance coverage and minimize policy
exclusions.
FSMA documents will help identify
additional target defendants
FSMA will require most food companies to prepare and maintain a panoply
of records to help the FDA detect and
respond to food safety problems. (FSMA
§§ 201-211.) The FDA will have authority
to inspect most food company records
relating to the manufacture, processing,

packing, distribution, receipt, holding, or
importation of adulterated food if there
is a reasonable probability that that food
will cause death or serious injury. (FSMA
§§ 101, 103.) FSMA will also require food
companies to track and trace products
throughout the supply web and maintain
these records for at least two years.
(FSMA § 103; see http://www.fda.gov/
Food/GuidanceRegulation/FSMA/
ucm247548.htm#SEC204.)
Traceback records can also help identify target defendants at every step of food
production and distribution. (FSMA § 204;
see http://www.foodsafetymagazine.com/
magazine-archive1/octobernovember2014/traceback-investigations-mappingthe-maze/.) For larger outbreaks in multiple locations, FDA investigators can review
shipping invoices that may identify a common source of food that caused injury.
(Id.; see http://www.cdc.gov/salmonella/
paratyphi-b-05-15/.)
FSMA documents will help identify
evidence of causation
The records the FDA may request to
identify target defendants can also be
used to identify facts that support an
injured plaintiff ’s potential claims. (See
FSMA § 101.) Because food injury cases
are so fact-specific, the FDA determines
the scope of records to request on a caseby-case basis (see ibid.), which means the
agency will likely request as many records
as needed to contain an outbreak. Injured
plaintiffs can request copies of these
records from the defendants (e.g., any
and all records provided to government
agencies charged with investigating an
outbreak) and through FOIA (Freedom
of Information Act) record requests.
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Below are three examples of records
that FSMA will make available to support
food injury claims (some are currently
available):
• HACCP Plans and Safety Protocols
Some food industries (e.g., juice and
seafood) already prepare written Hazard
Analysis and Critical Control Point
(HACCP) plans to identify, control, and
correct potential hazards, and FSMA will
expand this requirement for more foods.
(http://www.fda.gov/Food/Guidance
Regulation/HACCP/; FSMA § 103; see
FSMA § 202.) The FDA has also produced guidance documents and checklists to help companies comply with FSMA
in many areas, including for preparing
HACCP plans and tracing products. (http://
www.fda.gov/Food/GuidanceRegulation/
default.htm.) Even if the FDA’s final rules
for implementing FSMA are still pending, food companies should have product
safety plans and be developing compliance strategies for the new requirements.
• Transportation: Clean and cold
FSMA will also require sanitary
transportation of food, which includes
controlling temperature to minimize the
risk of pathogen growth. (FSMA § 111;
http://www.fda.gov/Food/GuidanceRegulat
ion/FSMA/ucm383763.htm.) This should
help to quickly identify evidence supporting causation against defendants that
maintain real-time temperature traceability records. (See http://intelleflex.com/
Solutions.FoodIndustry.Growers.and.
Producers.asp.) Other types of temperature control records should still be available from other companies to demonstrate non-compliance with sanitary
transportation requirements. (See, e.g.,
http:// www.sanitarycoldchain.com/
assessment/areyouincompliance.html.)
However, companies that fail to prepare
or maintain temperature control records
may be unable to explain or to deny why
they did not. (See CACI 203-205.)
• Protection from intentional adulteration
FSMA will require food companies to
protect their products from intentional
adulteration. (FSMA § 106.) Although
the FDA’s final rule will not be issued
until May 31, 2016, companies that take
no action in anticipation of the rule will

be hard-pressed to argue that they did
not foresee the risk and resulting
injuries. (See generally CACI 432, cmt.
[citing Akins v. County of Sonoma (1967)
67 Cal.2d 185, 199].)
• Multiple causes for food injuries =
higher policy limits
Food production records may help
identify multiple causes for food injuries,
triggering higher aggregate policy limits
(instead of lower single occurrence limits).
In 2012, about 425 people suffered
salmonella food poisoning after allegedly consuming raw “tuna scrape” (ground
tuna) imported (and later recalled) by
Moon Marine. (http://www.cdc.gov/
salmonella/bareilly-04-12/.) The FDA
inspected the fishery in India that produced the tuna and identified numerous
potential causes for contamination.
(http://www.accessdata.fda.gov/cms_ia/
importalert_841.html.) These included
microbial water contamination; ice
machines with “apparent bird feces”;
“filth” found “in and on” equipment;
and raw fish residue remaining on knives
even after cleaning. (Golden Eagle
Insurance Corp. v. Moon Marine (U.S.A.)
Corp. (N.D. Cal. Nov. 15, 2013) 3-12-CV05438-WHA [slip op.] p. 3.) However,
the FDA did not identify “the cause” of
the outbreak, and no one determined

how the fish became contaminated.
(Ibid.)
Moon Marine tendered the injury
claims to its carrier, Golden Eagle
Insurance Corporation. (Id. at p. 4.) The
carrier filed a declaratory relief action
contending that the outbreak was a single
“occurrence” to which a policy limit of
only $1 million applied instead of the
aggregate limit of $2 million. (Ibid.)
Golden Eagle defined that “occurrence”
as Moon Marine’s importation of contaminated fish from its sole supplier.
(Id. at p. 6.)
The court denied Golden Eagle’s
motion for summary judgment. (Id. at p.
4.) Under California law, the number of
occurrences is defined by the number of
proximate causes. (Id. at p. 5.) Summary
judgment was properly denied, because
these occurred before importation:
…to decide what the occurrence is in
this action, we need to trace the
accused products back to the original
source to determine the nature of the
specific defect, recognizing that
according to the FDA multiple strains
of salmonella might have been at work.
(Id. at p. 8.)
The Moon Marine recall demonstrates three ways in which food safety
records may help successfully litigate
food injury cases. First, the relatively low
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cost of developing liability evidence: the
FDA investigated the processing plant in
India, and public agencies paid for a
number of laboratory tests. Second, the
identified records likely support application of higher policy limits: the FDA
identified many potential causes of illness from the fishery’s documentary evidence, investigator observations, and
tests that identified multiple salmonella
strains. Finally, the fishery’s lack of sanitation records likely increases the difficulty of Moon Marine rebutting causation of the underlying injury claims and
of the carrier in proving that the single
occurrence policy limit applies. As
FSMA will require food companies to
prepare and maintain even more
records, future outbreaks will likely produce even more evidence of multiple
causes.
Insurance coverage and CGL
Coverage for third-party claims
Generally, food poisoning and
allergen claims that involve bodily
injury, sickness, or disease do not result
in coverage disputes regarding third
party liability. (See Aim Ins. Co. v.
Culcasi (1991) 229 Cal.App.3d 209,
226.)
However, it is important not only
to trigger coverage but also to address
policy limits and exclusions that prevent
plaintiffs from being adequately compensated.
• Consider assignment of defendant’s
first party property damage claim
If the defendant’s policy limits are
not sufficient compensation for plaintiff ’s (or plaintiffs’) damages, the defendants may be willing to assign their
rights to first party property damage
claims. These claims can arise when a
manufacturer’s product is contaminated
by an ingredient sourced from an
upstream supplier (e.g., wood splinters
that cannot be removed from diced
almonds that are used to make nut clusters). (See, e.g., Shade Foods, Inc. v.
Innovative Products Sales & Marketing,
Inc. (2000) 78 Cal.App.4th 847, 866.)
The measure of damages for this first
party claim is often based on the product’s
48
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sale price, not just the manufacturer’s
out-of-pocket loss. (39 Tort & Ins. L.J.
844 (2004).) This first party claim will
likely be easier, faster, and cheaper to
prove than an indemnity claim against
the upstream supplier (although settlement may also include an assignment of
that claim). (See generally Shade Foods,
Inc. v. Innovative Products Sales &
Marketing, Inc., supra, 78 Cal.App.4th
at p. 866.)
• Consider assignment of defendant’s
bad-faith claim against CGL carrier
If a defendant’s CGL policy fails to
provide (adequate) coverage for plaintiff ’s injuries, consider an assignment
of the defendant’s bad-faith claim
against its carrier. There are at least two
ways that CGL insurance policies may
not meet food companies’ reasonable
expectations of coverage. First, a carrier
may unreasonably determine that a single event is the only “occurrence” that
triggers coverage, so a lower limit
applies instead of the higher aggregate
policy limits. (Some CGL policies for
food injuries also define an “occurrence” as all damages that arise out of
one lot or batch of products. [See
http://www.foodsafetymagazine.com/
magazine-archive1/aprilmay-2013/
maximizing-insurance-coverage-forfood-contamination-claims/].)
An overly-limiting definition of
“occurrence” may not meet the insured’s
“reasonable expectations” of coverage.
(See generally CACI 2330, cmt. [citing
Century Surety Co. v. Polisso (2006) 139
Cal.App.4th 922, 949].) California determines the number of occurrences based
on the number of causes for injury.
(Golden Eagle Insurance Corp. v. Moon
Marine (U.S.A.) Corp. (N.D. Cal. Nov. 15,
2013) 3-12-CV-05438-WHA [slip op.]
pp. 5-6 [citing Safeco Ins. Co. of Am. v.
Fireman’s Fund Ins. Co. (2007) 148
Cal.App.4th 620, 633; Caldo Oil Co. v.
State Water Resources Control Bd. (1996)
44 Cal.App.4th 1821, 1828].)
However, as the Moon Marine recall
demonstrates, determining the number
of causes for foodborne illness can be
fact-intensive and case-specific. Some
courts have determined that the single

occurrence of preparing a common source
of food is the cause of a large outbreak of
foodborne illness. (http://www.foodrecallmonitor.com/2012/08/10/e-coli-outbreakconstitutes-a-single-occurrence/ [discussing Republic Underwriters Ins. Co. v.
Moore, No. 11-5075, 2012 WL 2948177
(10th Cir. July 20, 2012)].) Others have
reasoned that serving contaminated food
is an “occurrence” for each person who
suffers injury. (See State Farm v. Elizabeth
N. (1992) 9 Cal.App.4th 1232, 1237 [discussing Mason v. Home Ins. Co. of Illinois
(1988) 177 Ill.App.3d 454, 460].)
Second, some CGL policies incorporate exclusions that may result in illusory
coverage. Yogurt and cheese manufacturers may receive no benefit of coverage if
their policies contain a mold and bacteria
exclusion. (See http://www.foodsafetymagazine.com/magazine-archive1/aprilmay-2013/maximizing-insurance-coveragefor-food-contamination-claims/.) So if a
food company’s carrier asserts a coverage
position that fails to meet the insured’s
reasonable expectations, consider pursuing an assignment of the manufacturer’s
first party bad-faith claim.
Conclusion
Food safety records can help identify
target defendants, evidence of causation,
and facts that trigger coverage. After
FSMA is fully implemented, plaintiffs’
counsel will have even more power to
leverage food companies’ own records
against them and their insurance carriers.
Steven A. Kronenberg is
an attorney with The Veen
Firm, P.C. and works on the
Label Trial Team. His practice helps the catastrophically
injured, particularly those
who have suffered food-relatKronenberg
ed injuries and damages. His
practice also includes catastrophic personal
injury, and class actions/mass torts arising
from all industries.

Submit your latest verdict to www.JuryVerdictAlert.com

Appellate Reports
and Cases in Brief
Bermudez v. Ciolek
Logical discussion of Howell issues concerning proof
of medical expenses for an uninsured client
Bermudez v. Ciolek

(2015) __ Cal.App.4th __ (4th Dist., Div.
3)
Who needs to know about this case?
All lawyers litigating cases with medical
expenses.
Why it’s important: Contains what
is, by far, the clearest, most logical discussion of Howell issues concerning proof of
medical expenses for an uninsured client,
including the method of proof to show
reasonable value of medical services; also
contains a helpful discussion of inconsistent verdicts.
Synopsis: Faith Ciolek was heading
westbound on Talbert Avenue in
Fountain Valley. She began a left turn at
the intersection with Bushard Street, and
struck the eastbound car of Nathan
Heacox, who was proceeding straight

through the intersection. After striking
Ciolek’s car, Heacox’s car veered into the
southeast corner of the intersection,
striking Omar Bermudez, who was
standing on the sidewalk. Bermudez
sued both Ciolek and Heacox. The jury
found that both defendants were negligent, but found that only Ciolek’s negligence was a substantial factor in causing
harm to Bermudez. Ciolek was assigned
100 percent of the fault for the collision,
and was held liable for $3.7 million in
damages.
On appeal, Ciolek argued that the
jury’s verdict was inconsistent in finding
that Heacox was negligent but in not
assigning him any fault for the accident.
In the alternative, Ciolek argued that she
was entitled to a new trial on damages
because there was insufficient evidence of
the reasonable value of Bermudez’s med-

ical damages. The Court rejected these
arguments, and affirmed the verdict
except for a $46,175 portion that it concluded was not supported by substantial
evidence.
In finding that the jury’s verdict was
not inconsistent, the court noted that this
is not a case in which the jury made
inconsistent findings when answering two
essentially identical factual questions pertaining to different theories of liability.
Ciolek’s argument was that, if Heacox
had been traveling slower and had paid
closer attention, and therefore braked or
taken evasive action sooner, the speed
and/or path of his deflected vehicle
would have been different, resulting in a
potentially different outcome. The court
held that Ciolek waived this argument by
failing to raise it at trial, and that the
verdict was not inconsistent. It simply
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implied that Heacox was minimally negligent, and that Ciolek’s negligence overwhelmed anything Heacox did or reasonably could have done.
With respect to the proof of medical
expenses, the record showed that
Bermudez had no medical insurance, was
hospitalized at UC Irvine Medical Center
and suffered a fractured patella, fractured
pelvis, severe shoulder injuries, lacerations, and deep bruising to his left leg and
testicles. Debilitating pain after his initial
convalescence led to two separate back
surgeries – a microdiscectomy to repair a
herniated disc and a separate surgery to
remove and replace the injured disc.
Bermudez testified that the amount
of his outstanding medical bills was
approximately $450,000. He had not paid
any of the bills, and believed his medical
providers would be paid out of any recovery he received in this case. But he testified that he would be responsible for the
bills regardless of the outcome of the trial.
The parties stipulated to the admissibility (not the reasonableness) of
Bermudez’s exhibit 239, a summary of
past medical bills. The total of the past bills
was $445,430.64. The parties also stipulated to the reasonableness (not just the
admissibility) of $15,000 in recent medical
charges not reflected in exhibit 239.
The parties called local physicians
who testified as experts for the parties
regarding both the necessity of various
procedures and the reasonableness of the
charges for those procedures. All the doctors agreed that the charges from UC
Irvine were reasonable.
The Court noted that Howell did not
address the measure of damages for a
plaintiff who did not have medical insurance. “Howell certainly did not suggest
uninsured plaintiffs are limited in their
measure of recovery to the typical amount
incurred by an insured plaintiff, or, for that
matter, the typical amount incurred by any
other category of plaintiff. Howell noted
“pricing of medical services is highly complex and depends, to a significant extent,
on the identity of the payer. In effect, there
appears to be not one market for medical
services but several, with the price of services depending on the category of payer....”
50
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The court explained that, “Howell
offered no bright line rule on how to
determine ‘reasonable value’ when uninsured plaintiffs have incurred (but not
paid) medical bills. Ciolek is correct that
the concept of market or exchange value
was endorsed by Howell as the proper
way to think about the ‘reasonable value’
of medical services. But she is incorrect
to the extent she suggests: (1) Bermudez
is necessarily in the same market as
insured health-care recipients or wealthy
health-care recipients who can pay cash;
or (2) Howell prescribes a particular
method for determining the ‘reasonable
value’ of medical services.
The court noted that, “Bermudez’s
uninsured status meant that billed
amounts were relevant to the amount he
incurred (unlike insured plaintiffs, who
really only incur the lower amount negotiated by their insurer). The billed
amounts are also relevant and admissible
with regard to the reasonable value of
Bermudez’s medical expenses.”
The court further explained that, two
points about the sufficiency of the evidence to support a judgment can be fairly
taken by Howell: (1) the amount paid to
settle in full an insured plaintiff ’s medical
bills is likely substantial evidence on its
own of the reasonable value of the services provided; and (2) consistent with preHowell law, initial medical bills are generally insufficient on their own as a basis for
determining the reasonable value of medical services. (The court was, in particular,
critical of the way that the earlier decision
in Ochoa v. Dorado Trucking had conflated
questions about the sufficiency of evidence to prove medical expenses with the
admissibility of evidence to prove the
amounts paid or incurred.)
Bermudez’s expert medical witnesses
testified (without objection) to the fairness
and reasonableness of the medical expenses incurred by Bermudez, up to
$414,255.59, and also estimated the costs
of future care (without reference to the current medical bills). Defense experts took
issue with the necessity of the back surgeries and the reasonableness of the fees
charged for the back surgeries and related
expenses. The jury awarded $460,431 in

past medical damages. There is a logical
basis for the award ($445,430.64 +
$15,000 = $460,431). But the jury’s verdict is nonetheless legally incorrect and
not supported by substantial evidence
because it awarded the full amount
incurred by Bermudez, not the reasonable
value of his past medical services (i.e., up
to $414,255.59). The court therefore
reduced the award to this amount.
Though not framed in this fashion,
Ciolek’s real complaint is that expert
opinion testimony about the reasonable
cost of Bermudez’s medical procedures
should have been inadmissible because
the experts did not sufficiently establish
that their method of forming an opinion
was linked to a market or exchange value
of medical services. For instance, in her
opening brief, Ciolek states “there was no
foundational testimony as to what actual
market rates were.” But Ciolek was
unable to pursue this argument on
appeal because appropriate objections
were not made below. No motion in limine was filed. No objections or motions to
strike were made, whether on grounds of
relevance or lack of foundation. The
court would not speculate on what
Bermudez’s witnesses would have said if
there had been objections made to their
methodology.

Short(er) takes
Five-year statute; effect of stipulation to postpone trial past five-year
deadline: Munoz v. City of Tracy (2015) __
Cal.App.4th __ (3d District.)
Code of Civil Procedure section
583.310 requires cases to be brought to
trial within five years of being filed, or be
dismissed for lack of prosecution. The
statute does allow the five-year period to
be extended by stipulation, and does not
specify any particular formalities for such
a stipulation. The parties in this case
filed a written stipulation that extended
the trial date to a date past the five-year
date. The stipulation did not, however,
reference the five-year deadline or state
that it would be extended. After the
deadline expired, the defendant moved
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to dismiss based on the five-year statute.
The trial court granted the motion, finding that because the stipulation did not
mention the five-year deadline, it was not
effective to extend it. Reversed.
Section 583.130 establishes a general
policy favoring the parties’ right to make
stipulations in their own interests. Here,
the parties stipulated to continue the trial
date to June 16, 2014, more than six
months after the expiration of the five-year
period. Although the parties do not appear
to have discussed the five-year deadline for
bringing the case to trial, their stipulation
“reflects a mutual intent to defer the proceedings,” and “must be enforced to
effectuate the whole of the instrument.”
Accordingly, a stipulation to a date after the
expiration of the five-year deadline will be
enforced according to its terms, and necessarily waives the right to dismissal for failure to meet the five-year deadline.
Passenger liability for encouraging
unsafe driving; unlawful exhibition of
speed; willful interference with a car’s
driver; conspiracy: Navarrete v. Meyer
(2015) __ Cal.App.4th __ (4th Dist., Div. 1.)
Hayley Meyer was the front passenger in a car driven by her friend,
Brandon Coleman. Their friend Levi
Calhoun was in the back seat. While driving to a nearby drugstore, Meyer told
Coleman to turn onto Skyview Drive, a
residential street with a 25 mph speed
limit, as a shortcut. Meyer had been on
Skyview Drive before, and she knew it
had dips that would cause a car traveling
at high speed to become airborne. She
told Coleman about the dips, said that it
was fun to drive fast on them, and that
he should do it. Shortly after he turned
on the street, she told him to “go faster.”
Coleman exceeded 80 mph, lost control,
and crashed into Miriam Navarette’s
parked car while her husband, Esteban
Soto, was attempting to put one of their
children in a car seat. Soto’s legs were
severed and he was killed by the impact.
Navarrete sued Coleman, Riverside
County, and later added Meyer as a Doe
defendant. Her claims against Meyer
included willful interference with a driver
in violation of Veh. C. § 21701, and civil

conspiracy. Meyer obtained summary
judgment on Navarette. Reversed.
The court first held that Navarette
could proceed on appeal with a theory
that Meyer violated Vehicle Code section
23109, aiding and abetting an exhibition
of speed, even though that statute was
not alleged in the complaint. The court
held that it was proper for it to look
beyond labels to the gravamen of the
claim. Because her allegations were sufficient to apprise Meyer of the nature of
the claim against her, and were broad
enough to encompass a violation of section 23109, the court would consider the
claim.
Navarette argued that Meyer abetted, urged and encouraged Coleman to
engage in the prohibited activity of
unlawful exhibition of speed within the
meaning of Vehicle Code section 23109
for the purpose of the vehicle’s tires losing traction and becoming airborne. She
asserted that Meyer, as a passenger, owed
a duty under that statute not to aid or
abet Coleman in such action and is jointly liable for the consequences of such
conduct. The court agreed that the theory was viable and would withstand summary judgment.
Courts have applied the concert of
action/aiding and abetting principles in
various civil contexts, including “the
‘drag race’” and like cases, opinions in
which courts held the reciprocal inciting
and encouraging one another to drive at
a fast and reckless rate of speed furnished the necessary proximate cause to
support joint and several liability of both
racers, including the defendant whose
car did not strike the plaintiff. This theory applies to the facts in this case.
Meyer’s encouragement to Coleman to
speed from within Coleman’s car is not
materially different from that of a separate driver encouraging and engaging in
a race.
The evidence here permits a reasonable jury to infer that Coleman accelerated the vehicle at Meyer’s request so
Meyer (and possibly Calhoun) could
observe and experience the car “gain
air,” as she had experienced in past trips
along that road. This conduct manifestly

comes within the ambit of an exhibition
of speed under Vehicle Code section
23109 and the cases that have construed
it.
The court also concluded that the
evidence was sufficient to raise a triable
issue of fact on the claim for civil conspiracy. The law imposed on Meyer personally an independent duty not to
encourage or assist Coleman in engaging
in an unlawful exhibition of speed. To be
liable for conspiracy, the parties need
only expressly or tacitly agree to commit
a tort or “civil wrong,” which in this case
is met by evidence raising a fact issue
whether Coleman and Meyer agreed that
Coleman should engage in an exhibition
of speed. Meyer’s encouragement to
Coleman to exceed the speed limit on
Skyview Drive, a street with unique dangers, was clearly wrong. The sort of
injury that ensued from Coleman’s
unlawful conduct – the car losing traction
or control and striking another vehicle or
person on the residential street – was
foreseeable, and is the very sort of harm
the statute was designed to prevent.
The court also found that the evidence was sufficient to state a claim
against Meyer for the violation of Vehicle
Code section 21701, which states, “No
person shall wilfully interfere with the
driver of a vehicle or with the mechanism
thereof in such manner as to affect the
driver’s control of the vehicle.” Meyer’s
exhortation to Coleman to drive fast on
Skyline Drive, so that the car would
become airborne over the dips, potentially fell within the sort of interference with
a driver’s control of a vehicle to fall within the statute.
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Sudden emergency
Handling illness, injury, or time away from your practice
BY MILES B. COOPER
The lawyer, out on a friendly charity bicycle
ride, began the descent. Quick up the hill, but
typically more cautious down, he felt pressure
from behind – other riders wanting to speed
down the steep one-way road. Against his better
Cooper
judgment (but goaded by ego), he picked up
speed. Attempting to channel his inner Peter
Sagan, he went into a turn at 30 mph. Peter Sagan he was not:
the lawyer lost traction, slid out, and landed on his left side. His
helmet, shoulder, and hip bounced on the ground a couple times
before his body slid, then finally came to a stop. He got up, his
helmet cracked, gravel buried deep into its shell. And what was
that odd deformity between his neck and shoulder? That uncomfortable grating bone sensation when he moved? All told, the
damage included surgical collarbone fractures, a cracked rib, epic
hip bruising, and road rash. The bike? Barely a scratch.
The world keeps turning
At some point in one’s practice, most of us will face an
unexpected period away from the office. It could be an injury,
an illness, or having to take care of a loved one. Since most of us
are control freaks, we harbor the inflated belief that the world
will end if we’re out of pocket for more than a few minutes. One
will find this is not the case. The practice will survive. The plaintiffs’ community is amazing – colleagues offer help. Most opposing counsel will be understanding (but not all – more on that
later). One cannot rely on kindness alone, though.
Build elasticity into the system
Sudden events are harder to deal with if one’s practice is
running at 110 percent – maximum caseload, trial call every
week, four depositions a day (otherwise known as any given inhouse insurance defense lawyer’s schedule). Building in elasticity
helps. That’s easy to say but harder to do, so I’ll offer additional
reasons for elasticity. It allows one time to strategize cases rather
than simply push forward. It provides opportunities to develop
the practice and plan.
Achieving goals is much easier when one has time to set
them. And it gives one room to take on that monster battle – or
monster case – when the opportunity arises. Elasticity is good
across the boards. A simple example? I keep a pre-written column on hand. If I’m stuck in trial (or crash my bike), I have an
article available to fill this space.
Develop a triage system
Even with elasticity, we can’t do it all. We can’t heal and deal
with every email, phone call, or problem. Figure out what must
be dealt with (the trial continuance request for the immediate
trial) and what can be pushed out (updating the firm Website).
A good assistant completely changes this landscape. As gatekeeper
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and apologist, the assistant helps triage the unending inbound
flow. A great assistant might even pick one up from the hospital
after surgery if one’s family is out of the country when one
crashes.
Accept the helping hands
The level of help that is immediately offered when something happens is astounding – both in its quantity and its sincerity. Partners, colleagues, suitemates, and friends – they all
step forward. When they do, one can either try making court
appearances, in pain, or one can accept the help. Try not to
let pride override. Illnesses and injuries resolve when one can
focus on healing, not when one is stressing about making an
early morning case management conference. Accept the help.
While healthy, remember to donate into the favor bank. This
includes being gracious whenever possible with opposing counsel. One never knows what disaster lurks around the bend.
Beware the opportunists
A miserable minority – litigation sociopaths – will attempt
to turn misfortune to their advantage. These are the types where
you need to memorialize everything in writing and every interaction is a battle. Avoid disclosing specifics as best as possible to
these joyous folks. If they figure out the issue and become
predatory, use the helping hands to seek court intervention.
Courts tend to be understanding when bad things happen.
Most courts also dislike bullies.
Duty to the clients
Don’t forget the duty to fight for your client. If it is going to
take a long time to recover from your situation, consider whether
one needs to refer out or associate in to protect the clients’
rights. Our colleagues will pitch in – and will usually consider
one’s situation when discussing the appropriate fee splits.
Outro
That lawyer in the introduction? It was me. Shocker, I know.
Fortunately, the helmet did its work. The important components
upstairs escaped unscathed. The collarbone is healing and my
practice downtime was minimal. My ego? Still bruised. A shoutout to the fellow charity riders from Keker & Van Nest who
mounted the salvage operation and got me home. Next time,
you folks lead the descent.
Miles B. Cooper is a partner at Emison Hullverson LLP.
He represents people with personal injury and wrongful death cases.
In addition to litigating his own cases, he associates in as trial counsel
and consults on trial matters. He has served as lead counsel, co-counsel,
second seat, and schlepper over his career, and is a member of the
American Board of Trial Advocates. Cooper’s interests beyond litigation
include trial presentation technologies and bicycling (although he’s been
a spectator for the latter of late.)

Submit your latest verdict to www.JuryVerdictAlert.com

Recent successes include:

A

P

artner

You can Rely on.

Where you refer catastrophic cases may be the
single most important decision you make for your client.
Whether it’s cases involving traumatic brain injury, spinal-cord injury
or other catastrophic personal injury and wrongful-death cases,
the Scarlett Law Group will ensure results above and beyond
those that can be obtained by other firms.
49.1 million — Traumatic brain injury caused by cross centerline
big-rig trucking collision

22.8 million — Traumatic brain injury caused by tour bus collision
with pedestrian

26 million — Permanent brain injury caused by failure to diagnose
H-Flu meningitis
18.6 million — Wrongful death, multiple impact, road defect

13 million — Permanent brain injury caused by failure to diagnose meningitis
in a year-old child
11 million — Traumatic brain injury caused by dangerous roadway
and light rail vehicle collision with pedestrian
10.6 million — Traumatic brain injury caused by collision
with farm machinery.

(800) 262-7576
www.scarlettlawgroup.com
536 Pacific Avenue
San Francisco, CA 94133

Randall H. Scarlett, Esq.

We are pleased to pay referral fees
in accordance with State Bar rules.

