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Suing insurance adjusters in the
post-Bock v. Hansen world
An insurance adjuster may be sued for negligent
misrepresentation for falsely characterizing
the scope of coverage
BY TERRENCE J. COLEMAN

progeny and what to be prepared for
when suing an insurance adjuster for negligent misrepresentation.

In Bock v. Hansen (2014) 225
Cal.App.4th 215, the California Court of
Appeal recognized, for the first time, that
an insurance adjuster may be sued for
negligent misrepresentation for falsely
characterizing the scope of coverage
during adjustment of a loss. Previously,
courts routinely dismissed such claims
based on the notion that an adjuster
owed no duty of care to an insured, whose
remedy could only lie against the insurer
for breach of contract or breach of the
covenant of good faith and fair dealing.
The ability now to bring a misrepresentation claim against an individual insurance
adjuster is an incredibly powerful tool
in obtaining complete relief for abused
policyholders.
Under certain circumstances, maintaining an action against an insurer’s adjuster may permit the recovery of
additional damages typically unrecoverable against an insurer on a breach of
contract claim, may drive a wedge between the carrier and adjuster in the
course of litigation (or, more likely and
just as useful, force the carrier to ratify
the adjuster’s bad behavior), and, in the
case of a local adjuster, ensure a statecourt forum and prevent removal to federal court based on diversity jurisdiction.
In testament to Bock’s significance, after
publication of the decision policyholder
attorneys have pressed such claims in insurance bad faith litigation throughout
the State. What follows is a practical
primer on the Bock decision and its

The importance of Bock
In Bock, homeowners sued Travelers
Property & Casualty Insurance Company
and the adjuster whom Travelers had assigned to handle their claim after tree
limbs had crashed onto their home.
(225 Cal.App.4th at 219.) Among other
claims, Mr. and Mrs. Bock asserted
breach of contract and bad-faith causes
of action against Travelers, alleging Travelers adopted a lowball scope of repairs.
But they also included a negligent misrepresentation claim against the adjuster
in connection with statements he made
during the course of his adjustment of
the claim. (Ibid.) In particular, the day
after the tree limbs crashed into the
home, the Travelers adjuster allegedly
told Mrs. Bock that “cleanup was not covered under the policy” and that she
should clean up the fallen limbs herself
with the help of friends and family. (Id.
at 221.) Relying on the adjuster’s statements, Mrs. Bock attempted to clean
up, but cut her hand on some broken
glass. (Ibid.)
The issue before the Court of Appeal
was whether the trial court properly sustained a demurrer as to the insureds’
cause of action for negligent misrepresentation against the adjuster. In sustaining
the adjuster’s demurrer without leave to
amend, the trial court had stated that the
action was “strictly contract based” and
that the Bocks presented no facts that
could support a misrepresentation claim.

The California Court of Appeal, First
District, unanimously reversed, rejecting
the adjuster’s argument, and the trial
court’s apparent rationale, that because
adjusters are non-parties to the insurance
contract, they are immune from liability
for independent torts they commit while
acting on behalf of the insurer.
Not a matter of negligence
The court first rejected the adjuster’s
reliance upon Sanchez v. Lindsey
Morden Claims Services, Inc. (1999) 72
Cal.App.4th 249, which had dismissed a
negligence claim against an adjuster. It
stated, “Sanchez is inapplicable here. The
Bocks do not allege negligence. They allege negligent misrepresentation. They
are different torts…” (225 Cal.App.3d
at 227.) Bock then quoted a “leading California treatise” on insurance litigation,
“in point-blank terms,” for the following:
“The insurer’s agents and employees may
have committed some independent tort
in the course of handling the third party
claims; e.g., misrepresentation or deceit, invasion of privacy, intentional infliction of
emotional distress, etc. In such event,
they can be held personally liable, even
though not parties to the insurance contract.’” (Id. at 228 (quoting Croskey, et al.,
Cal. Practice Guide: Insurance Litigation
(The Rutter Group 2013) ¶ 12:104, p.
12A-36 (rev. #1, 2010)) (emphasis in
original).) Expressly rejecting the socalled agent-immunity rule that courts
have used in the past to dismiss claims
against adjusters, the court further
stated,“[w]hen dealing with a contract as

Copyright © 2018 by the author.
For reprint permission, contact the publisher: www.plaintiffmagazine.com

1

www.plaintiffmagazine.com

SEPTEMBER 2018

adhesive as the typical insurance policy,
we are unwilling to impose on the insured
so onerous a burden as would automatically defeat any agent’s liability for misrepresentation…” (225 Cal.App.4th at
231 (quoting Clement v. Smith (1993) 16
Cal.App.4th 39, 49).)
Following Bock, several district courts
have likewise approved of negligent misrepresentation claims against adjusters in
a variety of contexts and settings. (MNP
Properties v. Travelers (2016) WL 1532224
(statement that water damage was not
covered under plaintiff ’s policy deemed
actionable); Foote v. State Farm General Insurance Co. (2015) WL 13427504 (California law allows claims for negligent
misrepresentation against adjusters);
Maghsoodi v. Assurant, Inc. (2016) WL
4411479) (statements pertaining to actual
cash value and amount of loss as well as
the insured’s right to invoke appraisal
process under policy deemed actionable;
but see, Feizbakhsh v. Travelers Commercial
Insurance Company, 2016 WL 8732296
(C.D. Cal 2016) (dismissing claim against
adjuster, stating there was “no evidence
that [the adjuster] told Plaintiffs that
there was no coverage for their water
damage claim”).)
Lessons from the post-Bock
case of Tucker v. Travelers
Notwithstanding the expanding list
of courts that have followed Bock to recognize negligent misrepresentation
claims against adjusters, our experience
in litigating the case of Tucker v. Travelers,
et al., San Francisco County Superior
Court, Case No. CGC-17-560073, highlights the challenges in being able to
successfully maintain an action against
a carrier’s adjuster. Carriers will still remove the case to federal court, so be prepared to file a motion to remand.
The state-court complaint filed in
Tucker alleged that Travelers wrongfully
failed to defend its insured under a Commercial General Liability policy, resulting
in an $18.5 million judgment against
Tucker in an underlying catastrophic

personal injury action. The complaint included breach of contract and bad faith
causes of action against Travelers and
sought recovery of the $18.5 million underlying judgment.
The complaint also included a negligent misrepresentation claim against a
former Travelers adjuster, Diane Frazier.
The key allegations against Frazier included the following: immediately after
receiving notice of the loss, Frazier telephoned Tucker’s broker and advised there
was no coverage for the injury claim because the policy purportedly contained a
“full residential exclusion” that excluded
all claims arising from work done on residential property; Frazier knew or should
have known the policy contained no such
broadly worded exclusion; and that, in reliance on Frazier’s representations, Tucker
purchased additional and unnecessary insurance to cover his ongoing operations
at the job site.
In spite of Bock, Travelers removed
the action to federal court. It claimed
Frazier was a “sham” defendant named
solely in order to defeat diversity jurisdiction, that Bock was an “extreme” case of
appalling adjuster behavior, and that the
complaint’s allegations were insufficient
to state a viable claim for negligent misrepresentation, in particular because the
allegedly false statements were made to
the insured’s broker rather than to the insured directly.
Attempts to impugn counsel’s motives in naming an adjuster as a defendant are absolutely improper. Such
considerations are irrelevant and are not
to be considered by a court. (Wilson v. Republican Iron & Steel Company (1921) 257
U.S. 92, 98 (“It is universally thought that
[a plaintiff ’s] motive for joining such a
Defendant is immaterial”); Albi v. Street &
Smith Publications (9th Cir. 1944) 140 F.2d
310 (holding that Plaintiff ’s “motive for
joining a Defendant is immaterial.”) The
only proper consideration on a motion to
remand is whether the removing party
can satisfy its heavy burden of demonstrating that the plaintiff has failed to

state a cause of action against the resident
defendant and that the failure is obvious
according to settled rules of the state.
(See, McCabe v. Gen. Foods Corp. (9th Cir.
1987) 811 F.2d 1336, 1339; Gaus v. Miles,
Inc., (9th Cir. 1992) 980 F.2d 564, 566
(“Federal jurisdiction must be rejected
if there is any doubt as to the right of
removal in the first instance.”).)
Similarly, nothing in Bock suggests
that negligent misrepresentation claims
may only be brought in “extreme” cases
of adjuster abuse. To the contrary, it announced the rule of law that “a cause of
action for negligent misrepresentation
can lie against an insurance adjuster,”
without qualification. (Bock, 225
Cal.App.4th at 231.) Fortunately, the
list of cases applying Bock in a variety
of contexts has significantly grown.
Finally, attacks on sufficiency of the
allegations in the complaint are usually
unavailing in the context of a motion
to remand. Perceived defects in a
complaint’s allegations are properly
addressed in state court after remand
and not in federal court. As the district
court stated in Krivanek v. Huntsworth
Group LLC (N.D. Cal. 2015) 2015 WL
5258788, *4: “Defendants’ arguments
go to ‘inartful, ambiguous, or technically defective pleading’ and therefore
are not sufficient to show fraudulent
joinder. [Citation]. These pleading
problems are better dealt with by the
state court on remand.”
Indeed, in addressing the sufficiency
of the complaint Mr. and Mrs. Bock filed,
the court in Bock made clear that the allegations supporting a misrepresentation
claim against an insurance adjuster are
basic and simple:
The elements of negligent misrepresentation are (1) a misrepresentation
of a past or existing material fact,
(2) made without reasonable ground
for believing it to be true, (3) made
with the intent to induce another’s reliance on the fact misrepresented,
(4) justifiable reliance on the misrepresentation, and (5) resulting damage.’
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(Ragland v. U.S. Bank National Assn.
(2012) 209 Cal.App.4th 182, 196, 147
Cal.Rptr.3d 41; see CACI 1903.) The
Bocks adequately alleged such claim
here, that: Hansen falsely told the Bocks
that their policy did not cover the cost of
cleanup; Hansen either knew the representation was false when he made it, or
he made it with reckless disregard of its
truth; and the Bocks relied on Hansen’s
false statements to their detriment.
(225 Cal.App.4th at 231.).
Particularly in the commercial property and casualty area, it is common for
adjusters to communicate solely with an
insured’s broker. But that circumstance
does not defeat a negligent misrepresentation claim. CACI 1906 is directly on
point, and provides the following:
[Name of defendant] is responsible
for a representation that was not made
directly to [name of plaintiff] if
[he/she/it] made the representation
[to a group of persons including [name
of plaintiff]] [or] [to another person,
intending or reasonably expecting
that it would be repeated to [name
of plaintiff]].
On October 4, 2017, the federal district court entered its order remanding
the Tucker action to state court, holding
that Bock “opened the door to claims
against insurance adjusters” and rejecting
Travelers’ arguments. (Tucker v. Travelers
Indem. Co. of Conn. (N.D. Cal. 2017) 2017
U.S. Dist. LEXIS 164845.)
As we have experienced in Tucker,
carriers will nevertheless continue to aggressively defend the misrepresentation
claim in state court, so be prepared to
marshal the necessary evidence to overcome a summary judgment motion and
try the case.
Shortly after the district court remanded the Tucker action, we received
the following lovely letter from Travelers’
counsel threatening a malicious prosecution action unless the claim against its
adjuster was immediately dismissed:

On behalf of Ms. Frazier, we demand
that you and your clients immediately
dismiss her from the lawsuit with prejudice. Failing that, Ms. Frazier will consider plaintiffs’ continued prosecution
of the negligent misrepresentation
cause of action against her to be frivolous and in violation of Code of Civil
Procedure § 128.5, for which Ms. Frazier may seek an order requiring plaintiffs and/or your firm to pay the
reasonable expenses, including attorneys’ fees, being incurred on her behalf
as a result of plaintiffs’ frivolous cause
of action against Ms. Frazier. In addition, plaintiffs’ continued prosecution
of the cause of action for negligent misrepresentation given the facts here provide the basis for an action for
malicious prosecution and abuse of
process by Ms. Frazier against your
clients and your law firm.
We respectfully declined to dismiss,
and Travelers then rushed to file a summary judgment motion on Frazier’s behalf, apparently in the mistaken belief
that if it prevailed, Travelers could again
remove the case to federal court.1
We defeated the summary judgment
motion. But the hearing on the motion is
instructive of the skepticism some courts
still have with respect to these claims,
which are sometimes viewed as an artifice
to avoid federal court jurisdiction. It is
important to remind the trial courts that
the only proper consideration is whether
triable issues of fact exist as to the adjuster’s liability:
The Court: This is a $12,000 claim in
order to keep the matter in state court.
Isn’t that the bottom line?
Mr. Coleman: No.
The Court: No? What else is it?
Mr. Coleman: Well, I don’t believe that
we get to the point of my ulterior

motives. Quite frankly, if I were to have to
come in here and talk about what my motivations are in bringing a claim, then I’m
in a work product mode. So I have a
problem with that approach.
The Court: Okay. I understand.
Mr. Coleman: If we have the evidence,
I can support it.
The Court: Okay. So I’m sympathetic.
If I could find a way, consistent with the
summary judgment rules, to throw out
the case and have Ms. Frazier continue
with her retirement without worrying
about this claim, I would. But I don’t see
how I can do it.
I got to – here again, all the rules are
stacked in favor of Mr. Tucker. I got to liberally construe the evidence, draw inferences favorably to him. And there’s the
decision of the Court of Appeals that says
this is an actionable claim.
So I’m …
Defense Atty: Well, that was a demurrer
case, Bock versus Hansen; it was not a summary judgment case.
The Court: Yeah, but the legal rule is the
same.
Tucker v. Travelers is set for trial December 10, 2018, in San Francisco
County Superior Court. The trial court
has determined Travelers breached its
duty to defend Tucker in the underlying
action, and that sufficient evidence exists
that Frazier negligently misrepresented
the terms of the policy’s so-called residential exclusion when she immediately
denied coverage. But given Travelers’
“deny everything” approach to the litigation so far, we look forward to being able
to provide further reflections on the actual trial of a Bock misrepresentation
claim at the end of the year.
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Endnote:
The voluntary-involuntary rule would prevent a removal unless there has been a change in pleadings due to the voluntary action of the plaintiff. (Self v. General Motors Corp. (9th
Cir. 1978) 588 F.2d 655, 659; Strasser v. KLM Royal Dutch
Airlines (C.D. Cal. 1986) 631 F.Supp. 1254.)
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