Ethical considerations

in retainer agreements

A short look at what is required by the Business
and Professions Code section 6148

By JoHN P. BLUMBERG

The attorney-client contract forms
the foundation of the relationship.
Even though there are a few exceptions
to this requirement, it is always prefer-
able that a written agreement memori-
alize the attorney’s role and objectives,
the fee, the obligation to pay costs and
any limitations on the scope of repre-
sentation. The requirement of a writ-
ten agreement is found at Business and
Professions Code section 6148.

Informed consent

Rule 1.0.1 (e)

“Informed consent means a person’s
agreement to a proposed course of con-
duct after the lawyer has communicated
and explained (i) the relevant circum-
stances and (ii) the material risks,
including any actual and reasonably
foreseeable adverse consequences of the
proposed course of conduct.”

Professional liability insurance

Rule 1.4.2
A lawyer must disclose, in writing,
that he/she has no professional liability

insurance at the inception of the engage-
ment or when the lawyer loses such insur-
ance. There is no requirement that a
lawyer voninform a client that he/she has
such insurance.

Flat fees, retainers and true
retainers

Rule 1.5(d)(e)

Flat Fees: A lawyer may charge a flat fee
for specified legal services. “A flat fee is a
fixed amount that constitutes complete
payment for the performance of described
services, regardless of the amount of work
ultimately involved, and which may be
paid in whole or in part in advance of the
lawyer providing those services.” There
are special rules regarding informed con-
sent and whether the funds may be de-
posited in the lawyer’s general versus trust
account. (See Rule 1.15(b)).

Retainers: An attorney may require that
a client advance money for anticipated
legal services and costs, but any un-
earned funds must be returned to the
client on the termination of the relation-
ship. (See Rulel.16(e)(2).) An attorney
can’t charge a non-refundable retainer
for legal services to be rendered.

True Retainers: A “true retainer”

is money paid by a client to ensure

an attorney’s availability over a given
period of time. It is no payment for
work to be done; it is so the attorney

is available to take care of whatever
problem the client might have. (See
Baranowski v. State Bar (1979) 24 Cal.3d
153, 164, FN 4.)

Sharing fees with other
lawyers

Rule 1.5.1

Fee divisions among lawyers who
are not in the same firm require (1) a
written agreement between the lawyers,
and (2) written client consent that in-
cludes specific details including the fact
that a division of fees will be made, the
identity of the lawyers or law firms that
will receive the fees, the terms of the di-
vision, and that the total fee is not
increased by reason of the agreement
to divide fees.

Conflicts of interest

Rule 1.7
Conflicts of interest must be disclosed
in writing and there must be written
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informed consent by the client. Caveat:
Representation of conflicting interests is
allowed only if the lawyer has a reason-
able belief of being able to provide com-
petent and diligent representation to
each client.

Aggregate settlements

Rule 1.8.7

The potential aggregate settlement
for two or more clients requires written
informed consent of each. It is advisable
that there be an agreement at the outset
of the case. Examples: Injured client and
loss of consortium claim of spouse; heirs
in a wrongful death case; multiple clients
injured in one auto collision.

Contingency-fee requirements

Business and Professions Code section 6147

An agreement for a fee based on
the outcome of a case must contain state-
ments that explain (1) the rate, (2) how
costs will affect the client’s net recovery,
(3) the client’s obligation to pay any com-
pensation to the attorney for related mat-
ters (such as collection of a judgment);
and (4) that the fee is not set by law but
is negotiable between attorney and client
(except MICRA cases).

Failure to comply with any provision
of this section renders the agreement
voidable at the option of the plaintiff,
and the attorney shall thereupon be
entitled to collect a reasonable fee.

Contingency-fee requirements -
medical malpractice

Business and Professions Code section
6146

Medical malpractice cases have re-
quirements in addition to those for ordi-
nary contingent-fee cases, including,
(1) the fee must be based on the net, not
gross recovery (subtraction of costs of
prosecution), (2) the fees are limited to
40 percent of the first $50,000 recovered,
one-third of the next $50,000 recovered,
25 percent of the next $500,000 recov-
ered, and 15 percent of remaining
amounts, and (3) that the maximum fee

is set by law, but a lower rate may be ne-
gotiated.

Impermissible contingent fees

Rule 1.5¢

A lawyer may not charge a contin-
gent fee in a family law matter, includ-
ing dissolutions and annulments, or
basing the fee on the amount of child
support or property obtained. A lawyer
can, however, have a contingent fee
based on post-judgment balances of
spousal or child support or other
financial orders.

A lawyer may not charge a contin-
gent fee for a criminal matter. (For exam-
ple, if the client is exonerated, the flat fee
is doubled, or if the client is sentenced to
less than 25 years, the fee is increased by
each year “saved.”)

Limitation of liability prohibited

Rule 1.8.8

Prospective limitation of a lawyer’s
liability is prohibited. Settlement of a
claim or potential claim is permitted only
if the client is represented by independ-
ent counsel or advised in writing to con-
sult independent counsel.

Disclosure of inexperience

Rule 1.1

Competence is defined as the
learning and skill, mental, emotional
and physical ability necessary for the
performance of the services. If the
lawyer lacks the learning and skill nec-
essary, he/she must refer the matter un-
less the lawyer (1) associates or consults
with a competent lawyer, or (2) acquires
sufficient learning and skill before per-
formance is required. However, it is un-
conscionable to charge a fee if the lawyer
has failed to disclose material facts.

“The relation between attorney and
client is a fiduciary relation of the very
highest character. The duty of a fiduciary
embraces the obligation to render a full
and fair disclosure to the beneficiary of
all facts which materially affect his rights
and interests. . . .
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Where there is a duty to disclose, the
disclosure must be full and complete, and
any material concealment or misrepre-
sentation will amount to fraud.... The
theory is that although the defendant
makes no active misrepresentation, this
element ‘is supplied by an affirmative ob-
ligation to make full disclosure, and the
non-disclosure itself is a ‘fraud.”” (Neel v.
Magana, Olney, Levy, Cathcart & Gelfand
(1971) 6 Cal.3d 176, 189-190.)

“A lawyer shall not make a false or
misleading communication about the
lawyer or the lawyer’s services. A commu-
nication is false or misleading if it con-
tains a material misrepresentation of fact
or law, or omits a fact necessary to make
the statement considered as a whole not
materially misleading.” (ABA Model
Rules, Rule 7.1.)
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